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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND

HARRY HILL,

Plaintiff,

Civil Action No. TDC-15-1123

V- Civil Action No. TDC-16-1707

B. FRANK JOY, LLC

Defendant.

MEMORANDUM ORDER

Pending before the Courtadviotion for Sanctions in which Defendant B. Frank ldyC
(“B. Frank Joy”)seeks dismissal of these consolidated actions based on Plaintiff Harry Hill's
noncompliance with court orders relating to discoyvas/well as attorney’s fees and costhe
Motion is fully briefed, and the Court finds that no hearing is necesSagp. Md. Local R.
105.6. For the reasons set forth below, the Motiath be GRANTED IN PART andDENIED IN
PART.

BACKGROUND

On April 20, 2015Hill, a former employee of B. Frank Jdjed CaseNo. TDG-15-1123,
in which he alleges unlawful retaliation in violation of the Fair Labor Standard§FAcA”), 29
U.S.C. § 201219 (20B). On May 31, 2016, Hilfiled CaseNo. TDG-16-1707, in which he
allegesunlawful retaliationn violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88
2000e—-20004-7 (20B), andviolationsof 42 U.S.C. § 1981The cases were consolidated for-pre
trial proceedings on February 7, 2017. Initially, Hill was represented by counsel in $eshimat

counsel withdrew on December 13, 204fdHill hasbeen sekrepresented since that datgom

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2015cv01123/314020/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2015cv01123/314020/161/
https://dockets.justia.com/

August 8, 2017 to January 7, 2019, the cases were stayed as a result of a joint request o§the partie
for time to pursusettlement Upon lifting the stay, the Court set a discovery schedule.

On February 7, 2019, B. Frank Jiled a Motion to Compel, alleginthat Hill failed to
respondadequatelyto interrogatories and document requesstsvel in March 2017, prior to the
stay and while Hill was represented by coungah June 12, 2019, the Coygbay, M.J.)helda
hearingon the Motion to Compeaduringwhich the Court grantethe majority ofB. Frank Joy’s
requests for supplementation of interrogatories, directed supplementation $dtldays and
denied a request for sanctions against Hillring the hearing, the Court informed Hill on multiple
occasions tht he was required to includeth his responses a statement that they were made
“under oath” to comply witlthe rules of discovery, biitdid not include that specific requirement
in the written order docketed after the hearing. 6/12/19 Tr. at 11, 19, 25, 80, ECF No. 119.

Although Hill complied with the order to provide supplemental interrogatory responses
within 14 days , he did not verify those responses. B. Frank doysethen requesteit writing
on several occasions that Hill provide suehfication and provided Hill with sample verification
language to facilitate the completion of the proceskhough Hill acknowledged the requests,
stated that he would provide verification, and apologized for the delay, he did not provide the
requestedhformation. On October 21, 2019, B. Frank filad a Notice of Intent to File a Motion
to Compel Plaintiff's Compliance with the June 12, 2019 Ordecording to B. Frank Joy,faw
hours after the Notice of Intent was served upon Hill by enm&lprovided the required
verification.

On October 7, 2019, B. Frank Joy served a notice of deposition seeking Hill's deposition
on October 24, 201After Hill stated he was not available on that date and B. Frank Joy’s counsel

sent him alternative dates,|Hient to defense counsel a Notice of Intent to File a Motion for Leave



of the Court from Deposition, later filed with the Court on October 28, 2019, in whizésketed
that the @pacsition was not necessary. On October 16, 2019, B. Frank Joy filed a Notice of Intent
to File a Motion to Compel the Deposition.

OnJanuary 28, 2020, the Court haltlearing on discovery matters, including Hill’s failure
to attendthe scheduledeposition. During the hearingHill stated that he had not agreed to the
deposition because the notice stated that the deposition could extend through multiplehdays. T
Court clarified that the deposition was limited to seven hioual butemphasized tit B. Frank
Joy wasentitledto take his deposition. The Court trest Hill's deposition to occur oRebruary
26, 2020 at 9:00 a.ma date and timagreed to by Hill. The Court also granted B. Frank Joy 45
days from the date of the deposition to conduct additional discovery related to inforreagived
during the deposition.Following the hearing, the Court issuad order stating in part that
“Plaintiff's deposition will be held . . . on February 26, 2020 beginning at 9 am” and thattifPlai
is again cautioned that additional failures to comply with discovery or the ordaes©@btrt may
result in dismissal of all claims with prejudice.” ECF No. 148.

On February 11, 2020, with leave of the Court, B. Frank Joy filed a Motion for Attorney’s
Fees as a sanction for Hill's dglan verifying his interrogatory responses. The Court granted that
motion onMay 27, 2020 and awarded B. Frank Joy $1,452.00 in attorney’s fees and costs.

On February 24, 2020Hill served11 notices of depositiorgven though the Court had
informed him that the additional 4%y period of discovery was available only to B. Frank Joy
based on his deposition. On February 26, 26#0,failed to appearfor his deposition The

present Motion followed.



DISCUSSION

B. Frank Joy now movegursuant toFederal Rule of Civil Procedure 37 for sanctions
against Hillbased on higailure to appear at his depositiand otheriscovery violations B.
Frank Joy seekdismissal of Hill's claims with prejudicand a award of attorney’sees and costs
associated with Hill's nofappearance.

Rule 37authorizesa court to issue sanctions, up to and including dismissal, against a party
whofails to comply with a court ordeelating to discovery. Fed. R. Civ. P. 37@JA)(v). When
determining what, if any, sanctions should be imposed under Rutel87sconsider four factors:

(1) whether the neeomplying party acted in bad faith; (2) taeountof prejudice suffered by
the other party as a result of the failure to comply; (3) the deteakre of dismissal as a sanction
for noncomplianceand (4) the efficacy of a less drastic sanctiBelk v. CharlotteMecklenburg
Bd. of Educ.269 F.3d 305, 34@ith Cir. 2001). The sanction of dismissal is generally reserved
for “the most flagrant caseifi which the party’s notompliance “representmd faithandcallous
disregard for the authority of the Court and its Rlddut. Fed. Sav& Loan Assn. v. Richards
& Assocs., InG.872 F.2d 88, 92 (4th Cir. 198HVhether to impose sanctions is committed to the
court’s discretion.See Hathcock v. Navistar Int’'l Transp. Cqrp3 F.3d 36, 40 (4th Cir. 1995).
Hill's failure to appear at hisebruary26, 2020deposition asscheduled by the Court on
January 28, 202@iolated a court order. Where Hill was specifically informed by the Court that
he would have to attend his deposition, andhé® not offered any explanation for why he failed
to comply,there is, at a minimunsomeevidence to support a finding of bad faitaf. LeCompte
v. Manekin Constr., LLC573 B.R. 187, 195 (D. Md2017) (holding thata partys failure to
provide a satisfactory reason why its discovery responses were notdendbe evidence of bad

faith), aff'd, 706 F. App’x 811 (4th Cir. 20}7



The Court does not find, however, that bad faitmesessarilyestablished by the prior
course of conduct. Although these cases date back to 2015, Hill was represented byfaounsel
the first two years, anthe cases were stayed for a significant portion of that overall time period
by agreement of the parties, so Hill has been responsible for discovery only sunagy Z019.

B. Frank Joy points to Hill’'s failure to verify his interrogatory responses, agsetirbg the Court
on June 12, 201ntil B. Frank Joyfiled a Notice of Intent to File a Motion to Compkut Hill
promptly supplemented his interrogatory respong#sn the time limit set byhe Court. Thus,
even though he did not meet the technical requirement of verification until threatemedetier
motion, he had complied with the core requiren@nthe Court's June 12, 2019 order, and he
eventually complied with the verification requirement without further interventiohéoZourt.

As for his failure to appear for the October 24, 2019 deposition noticed by B. Frank Joy,
Hill had promptly informed B. Frank Joy that he objected to appearing and thus did noBcause
Frank Joy to incur the time and expense of preparing for and attending the deposition, dnd he di
not violate a court order by failing to attend. He later told the Court that hetexbje the
possibility that the deposition would extend over multiple dags,stated in the notice of
deposition. Though Hill's justifications for these actions are far from compelling;dbg does
not find that these incident&glemonstratl] a patern of indifference and disrespect to the
authority of the court.”"Mut. Fed. Sav. & Loan Ass 872 F.2d at 93%ee alsacCamper v. Home
Quality Mgmt. Inc. 200 F.R.D. 516, 519 (D. Md. 200(holding that there was norépeated
malfeasanceon thefirst occasion on which plaintiffs failed to appear for a depo3itidrhese
incidents as well as Hill's issuance of notices of depositions after the January 28, 2620 hea

which additional discovery was limited to pakposition discovery by B. Frank Joy, could instead



be viewed as reflective of Hill's setépresented status ahi lack of understanding of the rules
of discovery.

This history is also not as compelling as suggested by B. Frank Joy in relatioa to
remaining factors. As for the prejudice to B. Frank Btl’s conduct has caused defertsrinsel
to have to send correspondence to Hill and to submit filings with the Court in order teeachie
compliance with the rules of discovery. The prejudice associated with theefail veriy
interrogatories, however, has already been addressed through an awasthey atfees by the
Court. Where, as discussed above, Hill gave advanced notice that he would not appear for a
deposition on October 24, 2019, the February 26, 2020 depositiensdhe first occasion when
defense counsel prepared for and attended a deposition only to have Hill fail to appeathd
prejudice is more limited than described by B. Frank Joy.

There is certainly a need for deterremdeena partysuch as Hillhas brougha case to a
standstill througtthe failure to participate irhis deposition. See, e.g.Mut. Fed. Sav. & Loan
Assn, 872 F.2dat 93 (holding that conduct such as “stalling and ignoring direct orders of the court
. . . must obviously bdeterred”) On the question whether less drastic sanctions could achieve
compliancehowever,it is notable that the award of attorney’s fees associated with the failure to
verify interrogatories was not granted until after February 26, 2020. Thuspttakearthatother
sanctions, such as a financial sanctiwsoyld be insufficiento cause complianceBelk 269 F.3d
at 348;cf. Reizakis v. Loy490 F.2d 1132, 1136 (4th Cir. 191#@versing thelismissal of a case
underRule41(b) as a sanction falelays where the district court did not consider measures less
drastic than dismissal that would rectify the harm).

In the end, although Hill has offered no reasonable explanation for failing to appear at the

deposition ordered by the Court, the Courtgdpet find that dismissal is warranted for this first



occasion of an open and total failure to comply with an order of the Court. If, however, Hlill fall
to appear at the next scheduled deposition date, the Court would have no choice but to conclude
that Hillis acting in bad faith and that there “a pattern of indifference and disrespecatitbety
of the court.” Mut. Fed. Sav. & Loan Asg 872 F.2d at 93. Such a repeat violation would also
compound the prejudéctoB. Frank Joy as it would show that Hill will not submit to a deposition
that is necessary to permit B. Frank Joy to adequately prepare forSeaRhodes v. Comcast
Cable Commais Mgmt, LLC, No. GLR-14-1824, 2017 WL 11454920, at *2 (D. Md. July 25,
2017)(holding that the defendamwbuld be prejudiced at triaf it did not have the ability to depose
the plaintiff beforehanyl Now that Hill has been subjected to a financial sanction dor n
compliance with a court order, it would also demonstrate that no sanctions shsmistal would
be effective. Accordingly, while the Court will give Hill one more chance to participateain
deposition, fi Hill fails to appeardismissal ofall of claims in this case with prejudieeould be
warranted and likely would be imposed as a sanction.
CONCLUSION
For the foregoing reasornisjs hereby ORDERED that:
1. B. Frank Joy’sMotion for Sanctionsncluding Dismissal of All Claims with Prejudice
ECF No. 156js GRANTED IN PART andDENIED IN PART.
2. The Motion is granted in that B. Frank Joyayfile a Motion for Sanctions seekiram
award of attorney’s fees and cokisHill’s failure to appear for the February 26, 2020
deposition.

3. TheMoaotion is denied as to dismissal of all claims.



4. Theparties are directeavithin 21 days of the date of thi©rder, to notify the Courbf
a mutually acceptabledeposition date and time or, if the parties cannot reach an
agreementio submitthe issue of a specifalepositiondateto Court for resolution.

5. Hill is ordered to appear fardeposition on the date agreed to by the parties or selected
by the Court.Hill is placed on notice thatfailure to appear will constitute a violation

of a court ordethat will likely result in dismissal of all claims with prejudice.

Date October8, 2020 /s/ Theodore D. Chuang
THEODORE D. CHUANG
United States District Judge
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