Shields v. Prince George&#039;s County, Maryland et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

REGINA SHIELDS Individually and as *
the Personal Representative of the Estate
of Samuel Shields

Plaintiff, *
V. Case No.: GJH-15-1736

PRINCE GEORGE’S COUNTY,
MARYLAND, etal.,

Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Samuel Shields died while detained atRmmce George’s Coun@orrectional Facility
on June 17, 2014 after being arrested for failingatp a bus fare. Mr. SH@s’s spouse, Plaintiff
Regina Shields, filed this action, individuaind on behalf of Mr. Selds’s estate, against
Prince George’s County, Maryland (PG Couragyl Correctional OfficerChandler Hines,
Andrew Jackson, Erik Wood, Keith Funtiark, Emmanuel Odion, and Armando Rodriguez
(collectively, the “Correctional Defendants”); and against Corizon Health Inc. and Nurses
Zewdiensh Admassu and Gbemisola Adeb@pdiectively, the “Corizon Defendants”).
Plaintiff’'s Third Amended Complaint allegewvariety of state and federal claims, including
violations of the Fourteenth Amendment of the United States Constitution; violations of the
American with Disabilities Act (ADA) and § 704 of the Rehabilitationt; Aegligence; wrongful
death pursuant to Md. Code Ann., Cts. & Jud. Proc. 8 3€04eq.assault and battery; and

intentional infliction of emotional distress.
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After the parties completed Phase | of fatmated discovery process, the Defendants
moved for summary judgent. ECF Nos. 131 & 139Specifically, the Corizon Defendants filed
a motion for partial summary judgment as to Rti#fis deliberate indiference claims, ECF No.
131, and the Correctional Defendants movedtonmary judgmerdn all claims brought
against them, ECF No. 134. No hearing is necesSasLoc. R. 105.6 (D. Md. 2016).

Plaintiff now concedes thata@nts XIlI, XIIl, and XIV fail as a matter of law, and that
governmental immunity precludes negligenambk asserted against Defendant PG County.
ECF No. 150-1 at 11-12 11 1-3. Based on theseessions, the Court will grant the
Correctional Defendants’ Motidior Summary Judgment as to these Counts and issues.
Otherwise, for the following reasons, tBerrectional Defendants’ Motion for Summary
Judgment will be granted in part and deniegdant; and the Corizon Defendants’ partial Motion
for Summary Judgment will be denied.

l. BACKGROUND 2
A. Lead up to Mr. Shields’s Arrest

Mr. Shields was forty-nine and sufferedrn several medical conditions, including
hypertension, congestive heart failure, atypical chest pain, chioratinsufficiency, diabetes,
asthma, psychosis, and schizophrenia. ECF No. 131-3ldée2veighed 347 pounds and was six
feet tall. ECF No. 134-23.

As a symptom of his schizophrenia, Mr. Stsewould sometimes suffer from what his

wife, Plaintiff Regina Shieldgjescribed as manic episode€F No. 131-4 at 45:1-3, 61:6-21.

1 The Court bifurcated discovery in typhiases: Phase | for the individual defendants, aadéh, if necessary, for
the institutional defendants (i.e., Defendant PG CoantyDefendant Corizon). The parties have only completed
Phase | of discovery. ECF No. 130.

2 These facts are either undisputediewed in the light most favorable to the Plaintiff as the non-moving party.

3 Pin cites to documents filed on the Court’s electraifiitgf system (CM/ECF) refer to the page numbers generated
by that system except for exhibits of deposition testimony and video footage.
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Around June 13, 2014, Plaintiff noticed that 8hields had begun to exhibit symptoms of
another “episode.ld. at 59:21, 60:1, 61:4-5. He began callrer “the devil” and acting
strangelyld. at 60:2-25, 63:14-21, 64:1-6. They were sigyitth Plaintiff's daughter at the
time, and when her daughter noticed Mr. Shialdstange behavior, sheked that Mr. Shields
go to his sister’s house fomhile to give her a breakd. at 66:13—-16. Plaintiff and Mr. Shields
ended up sleeping in the hallwaf/the apartment buildindd. at 71:14—-21. The next morning,
Plaintiff and Mr. Shields started to waibgether to McDonald’s for breakfasd. at 73:8—-17.
Plaintiff thought that Mr. Shields was followingrieecause he would often walk behind her, but
when she arrived, she realized Mr. Shields had not followeddhé&ror the next several hours,
Plaintiff tried to locate her husbarld. at 74:3-17. She continuedltmk for him for the next
few daysld. 74:20-21.

B. Detention Center Processing and Isolation

On June 17, 2014, Mr. Shields was arrestedditing to pay a bus fare. ECF No. 134-13
at 2. He was pepper sprayed and eventuallpgpamed to the Prince George’s County Detention
Centerld.; ECF. 131-4 at 12-21, 80:1.

He arrived at the detention centeoand 12:38pm. ECF No. 14788 2. Correctional
officers inventoried his personal effects, including multiple prescription didig&CF No. 148-
10 at 3; ECF No. 148-7 at 19:2-5. The medicattbas were in Mr. Shields’s possession
included carvedilol, torsemide, hyaazine, isosorbide, spironolactrisinopril, and an inhaler.
ECF No. 148-7 at 20:4-6. These medicationdarbigh blood pressure, heart failure, chest
pain, and respiratory problems, respectivilyat 20:9-21:2. The correctional officer who
checked in Mr. Shields’s persdredfects noted that “he hadat of medication.” ECF No. 148-

10 at 3. This raised a concern for her that $trields might have preexisting medical conditions.



Id. Based on this concern, sh&ead Mr. Shields, who was loudsinging in the processing area,
whether he had any injuries fronsharrest and for his medical histolg. at 2. He “kept
singing,” rather than awering her questionkd. Other correctional officers at intake also
observed Mr. Shields singing to himself and speaking indiscernibly.N&(C 134-14 at 2; ECF
No. 134-15 at 2.

Plaintiff's expert in emergency medicalreaAndrew Lawson, M.D., reviewed video of
Mr. Shields during this period and noted that Shields was “talkingo himself loudly, and it
was hard to understand what he was sayliggause it “sounded like gibberish.” ECF X8:4
at 11:23-12:1. According to Dr. Lawson, Mr.i8Hls was possibly experiencing “auditory
hallucinations”; appeared “withdrawn”; was moaking eye contact; and was “distracted by the
singing and thoughts, or East the things he [was] saying to himsdid.”at 12:2—6. He
appeared, “just by the way he [was] holding himaalf the lack of his ability to follow basic
commands” to be “mentally ill.Id. at 14:20-15:4.

When someone comes into the detentiortereand is demonstrating symptoms of a
mental health issue, correctional offices “do ycpsform,” contact the ngal health providers
with the medical unit, and “expde” the detainee to a “safer environment.” ECF No. 145-2 at
37:21-38:3. Sometimes if a deta@is “agitated and combatiged unable to stay” in the
processing area, he will be brought to theliwa unit. ECF No. 145-3 at 137:7-12. The nurses
“call the doctor or the psychiatridor an order, which allows medical to keep the detainee. ECF
No. 145-3 at 137:7-15. Drawing all reasonable infees in Mr. Shields’s favor, no one filled
out a mental health form in reference to Mr. Shields. ECF No. 134-10 at 18:4—7.

Shortly after he arrived, correctional a#rs decided to pladdr. Shields in full

restraints because he contéed being loud and singing. ECF No. 134-15 at 2; ECF No. 148-10 at



2; ECF No. 147-4 at 49:1-12. Mr. Shields was maweeah isolation celvithout incident, ECF
No. 134-15 at 2, and he was left in the restramtsolation for approximately eight hours. ECF
No. 147-4 at 46:9-12, 49:1-12. Drawing all reasonaliégences in Plaintiff's favor, during this
time, Mr. Shields did not have access to his medications. ECF No. 148-4 at 64:18.

At the time, Alesia Burr was employed as the shift commander responsible for the
detention center’s processing and reaaptirea. ECF No. 1340 at 10:13-22, 11:1-13. Around
8:45pm, Burr and another officer removed Mriegis’s restraintsrad let him out of the
isolation cell, returning him to the processingarECF No. 147-5 at 2. For the next hour or so,
Mr. Shields moved around various chairs ie fitocessing area, getting up and sitting back
down often.d. Burr noticed that Mr. Shields came inthwva lot of medication and called the
center’'s medical desk. ECF No. 134-10 ak2819:3. She “read off the medicines” and
someone told her “to get him to the medical urd."at 19:2—-3. Mr. Shields was not combative
towards Burr and she observed him to bedmpliant person.” ECF No. 145-2 at 43:20, 44:6—7.
However, he was not complying with her artle get up from the processing area and get
dressed in a detenti center uniformld. 45:12—13. Burr cannot recall whether Mr. Shields said
anything in response to her ordiet.at 45:14-15. And he did not make any movements towards
her.ld. at 45:16-18. He appearedtated and was speakingudly. ECF No. 147-5 at 2.

C. Emergency Response Team Incident

At 9:56pm, Burr called the Emergency Resmomsam (ERT) to help Mr. Shields get
dressed in a detention centeifarm so that he could be taken to the medical unit. ECF No. 145-
2 at 44:16-17, 48:5-8. The ERT team sometimessheipates with mentdlealth challenges
get changedd. 48:9-14. As Burr explained, “[e]veryoihas to get dressed one way,” SO

sometimes the ERT team observes while “theide¢s do it on their own,” and other times they



“help them and assist them getting their clothes chandghdat 45:5-14. Typically, inmates
must change into a detention taruniform before they can leathe processing area to go to
the medical unit. ECF No. 134-10 at 55:10-14458; 58:15—-19. But exceptions are made when
appropriate. ECF Nd.45-3 at 137:7-15, 138:143.

The ERT unit that responded to Burr’s siboia “minor disturbance” consisted of
Emanuel Odion, Erik Wood, Andrew JacksonjtKé&underburk, Chandler Hines, and Armando
Rodriguez. ECF No. 134-4 at 2618, 60:13-16; ECF No. 134-5 at 31:22-32:1-5,46:6-13,
50:14-16; ECF No. 134-6 at 37:13-15; EC&. NI34-7 at 13:1-17, 14:9-11, 38:7-14; ECF No.
134-8 at 25:17-20; ECF No. 134-9 at 17:3-7, 17:19-22, 18:2.

Odion was the unit’s supervisor and respondittehe team. ECF No. 134-4 at 60:7-10;
ECF No. 134-8 at 76:10-19, 80:7-14. Rodrigaerzanked Funderburk, Wood, and Jackson.
ECF No. 146-2 at 206:13-14. Hines was alsagerior officer to Funderburk, Wood, and
Jacksonld. at 206:15-17; ECF Nd.47-2 at 130:4-131:15.

When the ERT officers arrived the processing area, Burtddhem that personnel from
the medical unit had asked ti\t. Shields be expedited toghmedical unit. ECF No. 145-2 at
104:14-20. Rodriguez began filming the encouwiér Mr. Shields. ECF No. 134-5 at 138: 6—
9; ECF No. 134-9 at 66:1-8; ECF No. 1458-®dion ordered Mr. Shiefdto get on the floor and
place his hands behind his back, but Mr. Shieldsndi comply and continued to sit in a chair
and speak loudly. ECF No. 147-6 at 6. Wood, feubdrk, and Odion then used two pairs of
handcuffs (because of Mr. Shields’s size) to rasivér. Shields, securing his wrists behind his
back.ld.; ECF No. 145-8 at 00:30. Wood and Funderlibgn escorted him to a search room.

ECF No. 145-8 at 1:05. Mr. Shieldsntinued to speak in a loud eeiand passively resisted the

4 See als&CF No. 145-2 at 56:4-8, 16-21, 57:20-22, 58:1-8; ECF No. 147-4 at 117:9-120:10.
5 ECF No. 145-8 is video footage from the incident and pin cites refer to the video timeline.
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officers, not moving along with thertd. Wood and Funderburk thereéoused knee strikes to
Mr. Shields’s peroneal nerve to make him wadk.at 2:42;ECF No. 147-6 at 6.

Once Mr. Shields was moved into the seaodm, the video of #hencounter no longer
shows a clear view of him. EQ¥o. 145-8 at 2:48. Instead, thelgd shows a view of what is
going on outside the search rodah.Officers inside the searcham slapped and struck Mr.
Shields and commanded him to lift his arms up and stanid .ugt. 3:28, 4:18, 6:40. Mr. Shields
yelled things like “blood clot,” whicls a Jamaican slang showing disgigtat 4:18; ECF No.
147-6 at 6, “aiyee,” ECF No. 145&8 8:11, and “murder,id. at 11:08. Officers cursed at Mr.
Shields, including calling him a “stupid motHercker” and asking, “what’s wrong with your
ass.”ld. at 2:55, 5:21; EF No. 149-3 at 268:18-22. KHihanded Jackson a shoe and the next
moment slapping sounds consisteith Mr. Shields being struck e shoe can be heard in the
video. ECF No. 145-8 at 3:18dion testified at his depositidhat it would not have been
permissible for the ERT unit to uskaes as a weapon. ECF No. 145-6 at 149:14-16.

At one point, in response to a command tiestand up, Mr. Shieldsid that he could
not get up because of his knee. ECF No. 145-8 at SetbalsdECF No. 145-6 at 165:8—-167:6.
Based on the way Mr. Shields was “talking jrestl loud, yelling and stuff,” Rodriguez “knew
something was wrong” with Mr. Shields mentally or emotionally, but “didn’t know what it was.”
ECF No. 145-5 at 70:9-11, 72:4-5. Howevenddy, Hines, and Funderburk claim that they
either did not know that Mr. $#lds suffered from a mentdlness, could not make that
determination, or could not recall Mr. Shig's demeanor. ECF No. 134-5 at 132:2-5, 132:14—
16; ECF No. 134-7 at 107:20-21, 149:22-150:20 RIGF134-8 at 92:22-93:1-6. The record

does not include evidence about whether Jacksew that Mr. Shields had a mental iliness.



At one point, Hines took out a pepper spray danand began to shake it, stating “if you
do not comply you will be sprayed.” ECF No. 147-6 at 7; ECF No. 1418:55. However,
Odion had talked to a personnel officer amarhed that Mr. Shields was asthmatic, ECF No.
145-6 at 168:4—7; he conveyed this informatioRliloes, and Hines holsta the spray canister.
ECF No. 145-&t 12:55. Shields coimued to yell, at times incomprehensiblg. at 13:04.

Realizing that Mr. Shields may not be urgtanding the ERT unit's commands, Hines
called over Officer Junior Granwdl] who is of Jamaican descetattry to communicate with Mr.
Shields.ld. at 13:25; ECF No. 147-6 at®Bpeaking in the same Jamaican dialect as Mr. Shields,
Granwville told Mr. Shields to get dressed. El¥&. 134-22. However, Granville told Odion that
Shields did not comprehend the command. ECF No. 145-6 at 182:6—7. Shields began to yell
“murder” again, ECF No. 145-8 at 14:18, anwntually Granvillevalked away laughingd. at
15:40. When asked at his depositabout what he does when hdatenines or believes that a
detainee does not understand his orders, Funderésponded that he would most likely use
physical force. ECF No. 149-3 at 156:11-18.

A witness, Latonya Freeman, who had a “gedial of everythingtestified at her
deposition that after ten or fifteeninutes of back and forth betn the officers and Mr. Shields
“that’s when they started hitting him and kickihign, they literally was hitting them with their
fists, kicking them with theifeet, or their boots, which weheige, and then they were taking
their sticks or whatever was on them antidgthim with it.” ECF No. 145-4 at 42:7-1Z%ee
alsoECF No. 145-8 at 16:48-19:52. Wood admittetiiatdeposition that he did punch Mr.
Shields in the dressing roofBCF No. 146-2 at 201:17-21. Funioierk says that he used

“brachial stuns” on Mr. Shields.

® See als&ECF No. 134-4 at 180:6-181:22; ECF No. 134-8 at 119:14-120:12, 120:18-121:20; ECF No. 134-22.



Freeman noted that from her vantage pdihit, Shields “wasn’t a danger,” and “never
tried to do anything to anybody” before @émltered the dressing room. ECF No. 14%-49:19—
21. She saw that “he was just sitting” and “wouldn’t get igh.29:19-50:1. Once Mr. Shields
was in the dressing room, Freeman recalls‘tiatvasn’t fighting back” but he also was not
“just laying there,’id. 72:7-14; instead, he did “squirm” the way a child might if they were
trying to get awayld.

In the opinion of Plaintiff's correctionakeert, Tim Gravette, “[ffs not necessary to
strike someone to make them changertbleihes.” ECF No. 147-4 at 30:21-25. As he
explained, “if Mr. Shields was fighting with thetanging at them, all kinds of different things,
that’s different, but hevasn’t doing that.ld. According to Gravette, there was no basis for the
officers to strike Mr. Shields once he was indige dressing room “because none of the officers
reported that he was striking or attempting tiksetthem,” and their goal was to change his
clothes.ld. at 103:14-104:5. The “common-sense thing aadtpral thing” would have been for

the ERT unit to “restrain him,” “lay him on a be@hd use “safety scissdi® “cut his clothes

off him.” Id. at 29:12-18. Alternatively, it was not necessary for Mr. Shields to be changed into
the detention center’s uniform befdre was seen by medical personielat 118:5-20. In
Gravette’s opinion, based on the characterislisglayed by Mr. Shieldsfficers should have

taken him to get evaluated by a mental health professionall9:2—-15. Gravette further opined
that the ERT officers should have changed thgar@ach “[b]ecause it wasn’t working” and they
were putting themselves and Mr. Shields at risk of getting it 114:3—6. Even with a

disruptive inmate, it makes sense for officers tange their approach within about six minutes

of realizing they are not saessfully achieving their godtl. 113:20-25.



In Gravette’s opinion, only Funderburk, Jaok, and Wood—"predominantly, Wood and
Funderburk”—used unreasonable force. ECE Nty-4 at 79:23-80:3. Odion never had physical
contact with Mr. Shields once lneas inside the dressing room ahd force used before that was
reasonable. ECF No 147-4 at25-25. Hines only had physicalrtact with Mr. Shields when
he used a baton to strike Mr. Shieldste after Mr. Shields grabbed Odion’s lédy.at 25:13—

20, 80:5-9. This force was reasonably deploje:dsravette did not consider Mr. Shields’s
behavior to be “physicallyggressive” and concluded that Mghields did not assault anyoi.
at 53:2-20. He explained that although the comwealiofficers reported that Mr. Shields kicked
Jackson and grabbed Odion’s leg, “when you gat type of situation going on, sometimes you
do get kicked in the shin ormething like that. But | didn’t deethat as an assault, as an
assaultive behaviorld. at 53:11-20.

Freeman estimates members of the ERT unit “were just beating” Mr. Shields as “he was
just yelling and screaming” for between fi@ad ten minutes. ECF No. 145-4 at 43:1-4. During
this time, Mr. Shields was yelling “murder,” ECF No. 145-8 at 17:10, and “nadhat 17:52,
and was moaninggdl. at 18:21. Then, “all of a sudden,” tiielling stopped because Mr. Shields
had become unconscious, and correctional offiqarded [Mr. Shields] out into the hallway”

ECF No. 145-4 at 42:20-43:11; ECF No. 148t39:52. The other women observing the
situation from Freeman’s position were yellinépu killed him. You killed him.” ECF No. 145-
4 at 48:16-17. Freeman remembers saying to tlBenguiet before they come kill udd. at
47:19-20.
D. Signal 89 - Medical Emergency
Mr. Shields’s handcuffs were removed after he became unconscious. ECF No. 134-4 at

254:17-20. Once ERT officers realized that Bhields was unresponsive, they provided
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emergency medical assistance, includdi®R. ECF No. 134-5 at 168:8—-14, 169:18-22, 170:2-8,
171:6-10, 172:2-173: 1-3, 174:2-4, 195:12-14, 208:4-10, 209:13-17, 210:9-13, 214:9-11,
215:2-10, 215:19-22; 216:12-217:1-22. All corai officers and ERT members are
required to be certified IGPR. ECF No. 131-4 at 284:4-9.

Mr. Shields was breathing when ERfficers were providing emergency medical
assistance. ECF No. 134-7 at 354:3-9. The Efidens called a “Signal 89" to indicate a
medical emergency two minutes after they meG&R. ECF No. 139-6 at 5; ECF No. 145-8 at
22:20. Two nurses—Nurses Admassu and Adebaher-arrived at the scene. ECF No. 139-6
at 5; ECF No. 145-8 at 22:23; ECF No. 1Blat 20: 1-17, 22:7-20, 30&-ECF No. 134-12 at
11:1-6, 23:5-9, 24:11-22, 25:11-18. About thirty sectatds, a correctiorafficer stated,

“call 911.” ECF No. 139-6 at E£CF No. 145-8 at 22:20:30.

The Nurses were employed by Corizon Inmedical contractor, which provides medical
and mental health treatment to detainegb@atetention centeECF No. 134-10 at 101:17-22,
102:20-22, 103:1-5. When Nurse Admassu first arratde scene, Mr. Shields was laying on
the ground, and correctional officers, whom sheaktebe trained in CPR, were performing
chest compressions. ECF No. 131-7 at 8-19. Siredhecked his pulse and his breathidgat
45:13-22, 46:1-7. However, she failed to check hisepfdr the necessary five to ten seconds,
only checking for a pulse for three seconds, aitthdeto position his neck properly to determine
a pulse. ECF No. 139-6 at 6. Because of Mr. Shkiglsize, placing fingers on his neck for three
seconds was “not an effective way” to chéik pulse. ECF No. 139-5 at 71:9-17. She also did
not check his airway or to see if his chest was ridohgat 72: 2—3. Nurse Admassu also failed to
to check for a pulse every two minutes. ECF. N80-6 at 6. As a result, she could not know

whether “he was really oxygenating” such thaRGfduld have been effective. ECF No. 139-5 at
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71:25-72:5. Nurse Admassu testifigicher deposition that aftehecking Mr. Shields’s pulse,
she then gave the correctional officers instans to continue chest compressions and was
“observing all over and assistj whatever help they need[ed].” ECF No. 131-7 at 46:2—-11.

Nurse Adebayo had never utilized an ambu baggdical device used for aeration, prior
to this incident but had received specialiseihing on its proper usage during her nursing
training. ECF No. 131-8 at 68:3—-2@rior to this incident, NuesAdebayo had never responded
to a scene of an individualhe was unconscious or not breathiagpf an individual who did
not have a pulsed. at 73:11-22, 74:1-3. Nurse Adebayo substituted the ERT unit’s rescue
breaths by using the ambu bag for aeration, lat #iirty seconds, a octional officer yelled
“pump it” because she was not fully squeezimgbag. ECF No. 139-6 at 5; ECF No. 145-8 at
22:24. She also did not secure the ambu maskver Mr. Shields’s airway, meaning proper
aeration could not have been achieved. ECF188-5 at 70:8-72:15; ECF No. 139-6 at 6. She
failed to assess whether Mr. Shields’s chestngaisg or aerating duringreaths, and there were
several interruptions in vdtdtion. ECF No. 139-6 at 6. NuiesAdmassu testified that she
supervised the use of the ambu bag and\esdié& was properly used. ECF No. 131-7 at 47:12—
16. In the meantime, another nurse went toeetran oxygen tank, which was attached to the
ambu bag when she returned. ECF No. 633-5; ECF No. 145-5 at 22:27.

Rodriguez expressed frustrations wiitle way the nurses handled the medical
emergency. ECF No. 139-4 at 9842-He testified at his deposgiti that he was concerned about
“the way they were doing the CPRd. According to him, “we,” meaning the ERT unit, “were
doing everything, basically,” even though thedical staff “should have taken oveld’ at
98:3—-6. While the ERT staff “were doing the kileag, the pumps, the 30 pumps,” the nurses

were “in panic mode.ld. at 99:5-8.
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After between seven and nine minutes of CRRorrectional officer suggested using the
AED (defibrillator). ECF No. 139-5 at 74:18-1BCF No. 145-5 at 227:03. Nurse Admassu
and another nurse took about two minutes taupehe AED, which according to Plaintiff's
expert in the nursing standardazre, suggests that “they wenecomfortable with how to use
it.” ECF No. 139-5 at 76:18—-22. The AED pads were placed on Mr. Shields’s left breast and
upper abdomen even though for someone of3¥relds’s size this was not the proper
placementld. at 77:7-12. The pads should have beenepldo the left of Mr. Shields’s nipple
and on the midline of his chest so that he could get a shibck.

Freeman could not see precisely what meditzf were doing because of Mr. Shields’s
position on the floor, ECF No. 131-9 at 116:19-20,ibappeared to hehat the correctional
and medical staff were gainely attempting to resuscitate Mr. Shieldsat 114:15-19, 123:8—
11. Consistent with what Freeman witnessed, Bisnexpert in the nusing standard explained
that while watching the video tiie code response she “witnessa attempt at resuscitation”
and “had no reason to doubt it wasn’t done prgperlany reason to say anything about it.” ECF
No. 139-12 at 59:15-25, 60:1-2.

Eventually, EMS arrived and took over RPECF No. 139-6 at 5; ECF No. 145-8 at
22:34. Mr. Shields was in the EMS bus 34 minaiisr the medical emergency code was called.
ECF No. 139-6 at 5. Mr. Shields was transpobttea hospital where he was pronounced dead.

E. Cause of Death

An autopsy was conducted at the Office of the Chief Medical Examiner in Baltimore,

Maryland. ECF No. 134-23. Mr. Shields’s cause of death was determined to be Non-Ischemic

Cardiomyopathy and the manner efath was classified as natuial., ECF No. 134-24 at 8:21—

13



9:8, 31:9-13. The autopsy also determined shhizophrenia and obesity were significant
contributing factors. ECF & 134-23; ECF No. 134-24 at 9:9-17.

Plaintiff's expert in forens pathology, Mark Flomenbauyrv.D., opines that although
Mr. Shields “did have a bautkart” and did suffer from “non-ischemic cardiomyopathy,” Mr.
Shields “did not die from that alone.” EQNo. 148-7 at 46:10-12.dtead, “the extenuating
factors of what happened in tbetention center is what caugdddt. Shields’s] heart to stop
functioning[.]” Id. at 14-16. To be sure, Mr. Shields’s “heaas significantly pathological” and
“he could have had a heart attack almost any tifmet’he had “been living with that heart” and
“what pushed him over the edge was not purelyrahtlisease”; rather, was “the way he was
treated in that center, whichade his heart work above and beyond what it was designed to do.”
Id. at 47:25-48:19.

The autopsy documented forty-four discreijeries that Mr. Shields likely incurred
while at the Detention Centdd. at 41:10-42:10. Further, Mr. Bids had not received his
medications for high blood pressuy heart failure, or chestipaECF No. 148-4 at 64:9-18. Dr.
Lawson testified at his deposition that if a perss prescribed medication for hypertension and
they go a substantial period without the medicihat can cause the person’s blood pressure to
rise.ld. at 64:19-24. When the blood pressure rises to a very high level in certain circumstances,
it can cause the individual tovea stroke or a heart attadtl. at 64:1-3. When a person who
has not received their medicationdergoes a strenuous situation, gven more likely for them
to have a stroke or a heart attack.64:4-9. In Dr. Lawson’s opinioithe Detention Center’s
failure to provide Mr. Shields with his hygiension medication, along with the stress and

physical trauma he experienced becausesoéhcounter with the ERT unit, caused Mr.
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Shields’s blood pressure to rise to dangerously high levels and put him at a high risk of heart
attack or strokedd. at 64:1-66:9.
F. Procedural Background

Plaintiff, Mr. Shields’s surviving spousfied this suit on June 12, 2015. ECF No. 1. On
August 1, 2018, Plaintiff filed her Third Aemded Complaint. ECF No. 123. The Third
Amended Complaint named Rodriguez as a Deferfdarie first time because Plaintiff learned
during discovery that Rodrigz was a superior officer underburk, Wood, and Jackson, and
could therefore have given them orders. BGF- 150-1 at 14. However, Rodriguez was never
served with the Third Amended Complaint or Summ@&eeDocket,Shields v. Prince George’s
County, Maryland et alCase No. 15-cv-01736-GJH.
I. STANDARD OF REVIEW

Under Federal Rule of Civil Procedure S@mmary judgment is appropriate only when
the Court, viewing the record as a whole anthanlight most favorable to the nonmoving party,
determines that there exists no genuine issumeatérial fact and the ming party is entitled to
judgment as a matter of laBee Celotex Corp. v. Catreft7r7 U.S. 317, 322-24 (1986). The
burden is on the moving party to demonstrate ttinate exists no genuirtkspute of material
fact. Pulliam Inv. Co. v. Cameo Prop810 F.2d 1282, 1286 (4th Cir. 1987). To defeat the
motion, the nonmoving party must submit evidesisewing facts sufficient for a fair-minded
jury to reasonably return a verdict for that paBge Anderson v. Liberty Lobby, In¢77 U.S.

242, 252 (1986).
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[I. DISCUSSION
A. Defendant Armando Rodriguez — Statute of Limitations

The Correctional Defendants argue that tlaént$ against Defendant Rodriguez must be
dismissed because he was not named as an@sieuntil the Third Amended Complaint, which
was filed on August 1, 2018—over a year after tmedtyear statute of limitations had run on
Plaintiff's claims. However, pursuant to Federal Rule of Civil Procetibie)(1), an amendment
to a pleading relates back to the date efdhginal pleading when, among other undisputed
requirements,

(C) the amendment changes the partthernaming of the party against whom a

claim is asserted, if Rule 15(c)(1)(B)datisfied and if, within the period provided

by Rule 4(m) for serving the summons and complaint, the party to be brought in

by amendment:

(i) received such noticef the action that it will not be prejudiced in
defending on the merits; and

(i) knew or should havi&nown that the action would have been brought
against it, but for a mistake concerning the proper party’s identity.

Fed. R. Civ. P. 15(c)(1). Defendardrgue that Plaintiff has fadeo satisfy this requirement

because Rodriguez was never formally served with the Third Amended Complaint. ECF No. 158
at 11. However, Defendant Rodriguez receiveticemf the action within the period provided by
Rule 4(m) such that he will not be prejoeld in defending on the merits. Plaintiff's Second
Amended Complaint alleged, among other claiimat Odion was responsible for the conduct of
Hines, Jackson, Wood, and Funderburk becaubes@&upervisory role. The Second Amended
Complaint referenced Rodriguez by name six times, ECF N§{&®, 266—70, but it was not

until Plaintiff deposed Jackson that she learned that Rodriguez was also a superior officer to
Jackson, Wood, and Funderburk. Given that Roeédglike Odion, served as a supervisor and

was present during the incident, he knew thataction would have been brought against him
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but for Plaintiff's mistake about his role. Adidnally, Defendant Rodriguez is represented by
the same counsel as théet Correctional DefendantSeeDocket,Shields v. Prince George’s
County, Maryland et al.Case No. 15-cv-01736-GJH. Ancetithird Amended Complaint did
not raise any new claims, meaning counsel wasdy prepared to defend against Plaintiff's
claims on the merits€CompareECF No. 82wvith ECF No. 123. Because Rule 15(c)(1)(C)’'s
requirements are satisfied, thdd#@ion of Rodriguez to the Tid Amended Complaint relates
back to the date of the onml pleading, which was withithe statute of limitations.

B. Constitutional Claims

Plaintiff alleges that Defendants Wood, Jawksand Funderburk violated Mr. Shields’s
constitutional rights by using e&ssive force against himltAough Plaintiff acknowledges that
Defendants Rodriguez, Odion, addhes either had no physical cant with Mr. Shields or did
not use unreasonable force, Pldirasserts that these Correctional Defendants are liable for the
other officers’ conduct because they serveslipervisory roles and tacitly authorized the
conduct that resulted in Mr. Shde’s constitutionainjuries. Plaintiff also asserts that the
Correctional Defendants and Caon Defendants violated Mr. Shields’s Fourteenth Amendment
rights by acting with deliberatedlifference in the face of his serious medical needs. The Court
now addresses these constitutional claims in turn.

I.  Excessive Force (Defendants Wood, Jackson, and Funderburk)

The Eighth Amendment of the United States Constitution forbids punishment that
involves “the unnecessary an@nton infliction of pain."Gregg v. Georgia428 U.S. 153, 173
(1976). The substantive due process clauseedfFthurteenth Amendmeptohibits punishment
of pretrial detainees based on essentially theegarinciples as those applied under the Eighth

Amendment to post-conviction detaineBsll v. Wolfish441 U.S. 520, 535 n.16 (197®iley v.
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Dorton, 115 F. 3d 1159, 1166-67 (4th Cir. 19999rogated on other groundgVilkins v.
Gaddy 559 U.S. 34 (2010).

Courts determine whether force used by prisfficials is excessivan violation of the
Constitution, by inquiring if “force was applied angood-faith effort to maintain or restore
discipline, or maliciously and sadistically to cause hatiutison v. McMillian 503 U.S. 1, 6-7

(1992). A court must look at “the need for apation of force,” “the relationship between that

” ”

need and the amount of force used,” “the extetth@injury inflicted,” “theextent of the threat
to the safety of staff and inmates as reasgnadiceived by prison offials,” and “any efforts
made to temper the severity of the respondthitiey v. Albers475 U.S. 312, 321 (1986).

Here, the record reflects a fundamental gisament between the parties about whether
the force used by Defendants was in good faitmaliciously to cause harm without
accomplishing Defendants’ stated purpd$edson 503 U.S. at 6—7. Although Defendants claim
that they applied force only to achieve theirlgifachanging Mr. Shields’ clothes, the record
includes evidence that they continued to hit hinittivtheir fists” and “sticks or whatever was on
them” and to kick him after it became clear thlt Shields might not have understood or been
able to comply with their commands. ECB.NL45-4 at 42:7-12; BECNo. 145-6 at 182:6—8ge
alsoECF No. 145-8 at 16:48-19:52. Genudisputes of material fact thus exist about the need
for application of force and the relationship betw the need and the amount of force used. As
Plaintiff's expert, Tim Gravetteexplained, “[i]t's not neessary to strike someone to make them
change their clothes.” ECF No. 147-43at21-25. Nor was the approach effectideat 114:3—

6. Gravette based these conabumsi on the fact that the ERiRit could have employed other

common-sense tactidsl. at 29:12-18id. at 118:5-20.
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Given that officers did not elect to talimother approach—such as restraining Mr.
Shields and cutting his clothes off with safety scissors or escorting him to medical without
changing his clothes—genuine dispsibf material fact remain over the efforts made to use force
that was reasonable for the situation. To be,<Ddéon and Hines at time®ught to deescalate
the situation; Odion did so when he instrudtides to holster his pepper spray canister, ECF
No. 145-8at 12:55; and Hines did so when he calldticer Granville in to speak with Mr.
Shields in their shared Jamaican dialettat 13:25; ECF No. 147-6 at 7. But these facts do not
entitle Defendants Wood, Funderburk, and Jackson to summary judgment because there is
evidence that they continued “fuseating” Mr. Shields as “he waust yelling and screaming”
for between five and ten minutes, ECF Nd5-4 at 43:1-4, even after Officer Granville
indicated that Mr. Shields could not comprehéralr orders, ECF No. 146-at 182:6—7. In fact,
they never changed their course of action dedgiieeffectiveness in getting Mr. Shields to
comply; rather, they only stopped using physfoate when Mr. Shields became nonresponsive.

As for the extent of the threat to the $gfef staff and inmates, Freeman thought Mr.
Shields “wasn’t a danger,” ECF No. 14%#49:19-21, and Gravette opined that there was no
basis for officers to even strike Mr. Shieldserhe was inside the dressing room, ECF No. 147-
4 at 103:14-104:5. In fact, according to Gravettefdhee applied increased the risk of harm to
staff and Mr. Shielddd. at 114:3—-6. For example, while MBhields was never combative and
did not fight back, he did kick Jackson and g@ation’s leg in response to them engaging him,
id. at 53:11-20.

Finally, Mr. Shields’s injuries were siditant. He died. ECF No. 148-7 at 46:10—12;
at 46:14-16id. at 47:25-48:19 (Plaintiff's expert Dr.dfhenbaum opining that Mr. Shields died

because of the force that officers applied). Further, the autopsy documented forty-four discrete
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injuries that Mr. Shields likely ineted while at the Detention Centéa. at 41:10-42:10. The
extent of these injuries woulikely be serious under any circstances, but they are especially
significant considering the officergbal was merely to change MBhields’s clothes and escort
him to the medical unit.
In sum, Defendants Wood, Jackson, and Odion are not entitled to summary judgment on
Plaintiff's excessive force claims.
ii.  Supervisory Liability (Defendants Odion, Hines, Rodriguez)

“[S]upervisory officials may be held liable gertain circumstances for the constitutional
injuries inflicted by their subordinatesShaw v. Stroudl3 F.3d 791, 798 (4th Cir. 1994). To
establish supervisory liability, a plaintiff mustiow “(1) that the supeisor had actual or
constructive knowledge that histsordinate was engaged in condilnett posed ‘a pervasive and
unreasonable risk’ of constitutional injury to citizdike the plaintiff; (2) that the supervisor’s
response to that knowledge was so inadequatesi®w ‘deliberate indifference to or tacit
authorization of the alleged offsive practices’; and (3) that there was an ‘affirmative causal
link’ between the supervisor’s inaction and the particular constitutional injury suffered by the
plaintiff.” 1d. at 799.

Here, the record indicates that OdionnéB, and Rodriguez outranked Wood, Jackson,
and Funderburk had a duty to peet the injuries inflicted by these subordinates. Odion was the
unit’s supervisor and responsible for therte ECF No. 134-4 at 60:7-10; ECF No. 134-8 at
76:10-19, 80:7-14. Both Rodriguez atiithes were superior offers to Wood, Funderburk, and
Jackson, and their orders would héeen followed. ECF No. 146-2 at 206:13-that 206:15—
17; ECF No. 147-2 at 130:4-131:15.€Fh is no dispute that eachthe potential supervisors

had actual knowledge of the rest of the HRilt's conduct because they were all present
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overseeing or filming the scene. Given that geaulisputes of material fact exist about whether
Wood, Jackson, and Funderburk’s conduct constituted excéssiedn violation of the
Fourteenth Amendmensées 111.B.1 suprg, disputes precluding summary judgment also exist
about whether the observing officers knew the ERIT's conduct posed an unreasonable risk of
constitutional injuries to Mr. Shields.

Although, as previously described, OdiardaHines took some steps to attempt to
deescalate the situation, they, at other tirma#jorized the alleged offensive practices either
tacitly or deliberately. For example, Hinesidad Jackson a shoe, airdwing all reasonable
inferences in Plaintiff's favoian officer hit Mr. Shields witlthe shoe. ECF No. 145-8 at 3:18.
Neither Odion nor Rodriguez steppedo stop this conduct even thou@idion testified at his
deposition that it would not havmen permissible for the ERT unit to use a shoe as a weapon
under the circumstances. ECF No. 145-6 at1i4t916. Further, based on the way Mr. Shields
was behaving, Rodriguez “knew something wasng’ with him mentally or emotionally, but
he never directed his subordinates to take amdifft approach to changing Mr. Shields’s clothes.
ECF No. 145-5 at 70:9-11, 72:4-5.€Ttecord supports a finding ththere was an “affirmative
causal link’ between the supervisor’s inaction Hraparticular constitutional injury suffered”
by Mr. Shields because the subordinates were rafjtoreomply with their supervisors’ orders.
ECF No. 134-4 at 60:7-10; ECF No. 13418/6:10-19, 80:7-14; ECF No. 146-2 at 206:13-14,
206:15-17.

Taken together, Defendants Odion, Hinew] Rodriguez are not entitled to summary
judgment on Plaintiff's claim that they beltidiable for failing to stop Wood, Jackson, and

Funderburk’s excessive force.
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iii.  Qualified Immunity (Correctional Defendants)

The Correctional Defendants also movedommary judgment, arguing that they are
entitled to qualified immunity. However, Defemds’ assertion of qudied immunity does not
currently provide a basis for judgment as dtaraf law. Qualified immunity affords a
government official protection from suits for méaey damages when the official has acted in
good faith.See Harlow v. Fitzgerald57 U.S. 800, 818 (1982). This brand of immunity applies
to “gray areas, where the law is unsettled orkwyi rather than situations where the government
actors were “plainly incompetent or . knowingly violate[d] the law.Occupy Columbia v.
Haley, 738 F.3d 107, 118 (4th Cir. 2013) (quotiRggers v. Pendleto249 F.3d 279, 286 (4th
Cir. 2001)).

In ruling on a defense of qualified immunity, audomust (1) identify “the specific right
allegedly violated,” (2) determine “whetherthe time of the alleged violation the right was
clearly established,” an@®) if so, then decide “whether a reasonable person in the officer's
position would have known that doing wie did would violate that rightPritchett v. Alford
973 F.2d 307, 312 (4th Cir. 1992). The first two critaa pure questions of law to be resolved
by the courtSee idThe third criterion, which requirean evaluation of the objective
reasonableness of the conduct in question, reagssitate the resolutiof disputed factual
issues surrounding the condusee idFor example, “[ijn instanceshere there is a material
dispute over what the defendaind, and under the plaintiff's vemi of the events the defendant
would have, but under the defendamnersion of events he walihot have, violated clearly
established law, it may be thiiie qualified immunity quesin cannot be resolved” without
weighing the evidence at triddiMeglio v. Haines45 F.3d 790, 795 (4th Cir. 1995). This case

presents that situation.
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It is a clearly established cditational right that a pretrial detainee not be subjected to
willful, wanton, and outrageous punishmenthie form of being kicked, stomped on, and
punchedSee Sawyer v. Asbyy37 F. App’x 283, 288 (4th Cir. 2013imms ex rel. Simms v.
Hardesty 303 F. Supp. 2d 656, 669 (D. Md. 200#},d sub nomSimms v. Brucgel04 F. App’x
853 (4th Cir. 2004). Plaintiff supports her allega that Wood, Jackson, and Funderburk beat
Mr. Shields with record evidence. To crealily Defendants’ alternative version of events—
good-faith use of force to maintain or restdrgcipline—would be talisregard Plaintiff's
evidence to the contrary. But at the summary juelginstage, the Court must view the facts in
the light most favorable to the non-moving pa&sg.such, the Court cannot yet conclude that
Defendants are entitldd qualified immunity.

iv.  Deliberate Indifference (All Defendants)

Plaintiff also alleges that the Defendantslaied Mr. Shields’s ght to be free from
“unnecessary and wanton infliction of paintdbgh deliberate indifference to his serious
medical needs. The Supreme Court has mag that “deliberate indifference to serious
medical needs of prisoners constitutes the urssacg and wanton infliction of pain proscribed
by the Eighth AmendmentEstelle 429 U.S. at 104 (internal citations omitted).

“To establish that a health care provider'sats constitute deliberate indifference to a
serious medical need, the treatment must beasslyrincompetent, inadequate, or excessive as
to shock the conscience tor be intolerable to fundamental fairneddiftier v. Burton 896 F.2d
848, 851 (4th Cir. 1990). A non-medical-provideispn official must have both known of a
serious risk of harm and recognizibat his or her actions weirgsufficient or “inappropriate in
light of that risk.”Parrish ex rel. Lee v. Cleveland72 F.3d 294, 303 (4th Cir. 2004). To

succeed on a deliberate indifference claim, the cagédieed “must be both apparent and serious,
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and the denial of attention must be both delibeeand without legitimate penological objective.”
Grayson v. Peedl95 F.3d 692, 695 (4th Cir. 1999).

“Deliberate indifference is a very high sthard — a showing of mere negligence will not
meet it.”ld. Instead, “deliberate indifference maydmmonstrated by eithactual intent or
reckless disregardNiiltier, 896 F.2d at 851. “A defendant acexklessly by disregarding a
substantial risk of danger thatagher known to the defendantwhich would be apparent to a
reasonable person in the defendant’s posititth.at 851-52. A mistake is not sufficient to
establish a claim under the Eighth or Fourteékmendments because “the Constitution is
designed to deal with deprivationgrights, not errors in judgent, even though such errors may
have unfortunate consequencdd.”

It is undisputed that Mr. Shields sufferedrfr a serious medicakerd, apparent to all
Defendants when he became unconscious in #esioirg room. And it is also undisputed that the
ERT Unit and medical staff were genuinely atf#ing to resuscitate Mr. Shields. ECF No. 131-
9 at 116:19-20¢d. at 114:15-19, 123:8-11; ECF No. 139-12 at 59:15-25, 60:1-2. However, the
record also supports the conclusion that thezoorDefendants’ efforts to save Mr. Shields’s
life were so grossly incompetent or inadequete¢o constitute reckless disregard for the
substantial risks facing Mr. Shiks. The Corizon Defendants fadléo check Mr. Shields’s pulse
effectively. ECF No. 139-6 at €CF No. 139-5 at 71:9-17. They didt check his airway or to
see if his chest wassing. ECF No. 139-at 72: 2-3. They did not properly secure the ambu
bag. ECF No. 139-5 at 70:8—-72:F5CF No. 139-6 at 6. They did not properly squeeze the ambu
bag to ensure proper aeration. ECF No. 1395 BCF No. 145-8 at 22:24. And they did not

take control of the emergency or remain cabris necessary. EQ¥0. 139-4 at 98:2-8.
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Based on allegations of this conduct, thau@ previously concided that Plaintiff's
pleadings included sufficient factual matter to gdle deliberate indiffence claim against the
Corizon Defendantsshields v. Prince George’s CtyNo. GJH-15-1736, 2016 WL 4581327, at
*6 (D. Md. Sept. 1, 2016). Now, Plaintiff has supieorher previous allegations with record
evidence, which the Court determines couldvaliojury to conclude that “the medical care
provided was so cursory asamount to no treatment at alRhcata v. Prison Health Services,
Inc., 769 F.2d 700, 704 (11th Cir. 1985).

The Corizon Defendants point dinat Freeman believed thersas were trying their best
to save Mr. Shields’s life. ECF No. 131-91&3:8-11. However, Freeman’s perspective only
shows that the Nurses did not intend to brehelstandard of care, it does not shed light on
whether the care provided wasgossly incompetent as to bguivalent to depriving Mr.
Shields of treatment all together. Similarly, tbae of Plaintiff's experts indicated she “had no
reason to doubt” the appropriatesef the resuscitation attempt, only shows that the Corizon
Defendants’ competency is in dispute; it doesentitle the Corizon Defendants to summary
judgment on the issue given thatdsnce to the contrary existsthe record. ECF No. 139-12 at
59:15-25, 60:1-2. In sum, a genuine dispute of nati&tt exists as tawvhether the Corizon
Defendants merely made mistakes with seramrsequences or were so grossly incompetent
such that they entirely deprivédr. Shields of medical treatment.

As for Plaintiff's deliberate indifferenogaim against the Correctional Defendants,
Plaintiff concedes that these Defendants wdrto address the medical emergency once Mr.
Shields was unconscious. ECF No. 150-1 aHdever, she argues that the ERT members
knew when they first encountered Mr. Shieldst the “was suffering from a medical condition

and that he needed to see members of the medical team for treatment” but they approached this
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serious medical need with deliberate indifferemndeat 35. This argument fails though because
Plaintiff has not shown that Mr. Shields’s mediicaeds were “both apparent and serious” when
the ERT unit first encountered hi@rayson 195 F.3d at 695. Although the ERT members knew
that their task was to eventually bring Mr. Stiseto the medical unit, there is no evidence that
the seriousness of Mr. Shields’s healtimditions was apparent to them.

Ultimately, the Correctional Defendants arditeed to summary judgment on Plaintiff's
claims for deliberate indifference through failtoeprovide medical careut Plaintiff's same
claim against the Corizon Defendants may proceed to trial.

C. ADA and Rehabilitation Act (Defendants PG County)

The Correctional Defendants also movedommary judgment on Count VII, which
alleges that Defendant PG Coyntolated Mr. Shields’s rights under Title Il of the American
with Disabilities Act (ADA) and § 704 of thRehabilitation Act. Plaintiff maintains that
Defendant PG County failed to make reasomagicommodations for Mr. Shields considering
his obvious mental disorder.

To establish a claim pursuantTdle 1l of the ADA, Plaintiff must show: (1) Mr. Shields
had a disability; (2) he was either excluded fromtip@ation in or denied the benefits of some
public entity’s servicegrograms, or activities for which theyere otherwise qualified; and (3)
the exclusion, denial of benefits or disaination was by reason of the disabili§onstantine v.
George Mason Uniy411 F.3d 474, 498 (4th Cir. 2005ge also Baird v. Ros&92 F.3d 462,
467 (4th Cir. 1999).

To succeed on a ADA claim for the failure t@pide medical treatment for a disability,
the denial of medical treatment must@accurred because of the disabil®ge Miller v.

Hinton, 288 Fed. Appx. 901, 902-03 (4th Cir. 2008) (Thegald denial of medical treatment did
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not violate the ADA absent a showjithat the inmate was treatedthat manner because of his
disability); see also Spencer v. East#09 Fed. Appx. 571, 573 (4th Cir. 2004) (The failure to
provide timely refills is noan ADA violation absent a shamg that it was based on the
prisoner’s disability)Marshall v. Farrelly No. CIV.A. GLR-152265, 2015 WL 5165427, at *2
(D. Md. Sept. 2, 2015) (“Where no discriminatis alleged, the ADA is not violated by a
prison’s failure to attend to thmedical needs of its disabled.”).
Mr. Shields suffered from schizophrenia, whigualifies as a disdly. ECF No. 131-3
at 2;see42 U.S.C. § 12102(1)(Afhompson v. Wakefern Food Cordo. CV RDB-15-1240,
2015 WL 9311972, at *6 (D. Md. Dec. 23, 2018¢e also Olmstead v. L,&G27 U.S. 581
(1999).Plaintiff has also introduced some evidence that county employees knew Mr. Shields
suffered from a mental iliness. SpecifigalDr. Lawson testified atis deposition, that
symptoms of Mr. Shields’s mental illnesgre readily observid. 48-4 at 14:20-15:4.
Commenting on footage of Mr. Shields at fhetention Center, Dr. Lawson explained:
He appears, just by the way he is holdmmself and the lack of his ability to
follow basic commands, that he appearsitakty ill. And by his actions and by his
speaking out in -- whether it is anoth@nguage, which would be something they
would need to find out aboand try to speak with himorrectly and find the right
language to speak with him so he untlerds what they were doing. But it also
appears by the singing and by the behavi@t there was mental iliness that was
present.
Id. He also opined that “in general, peoplattare not following commands and singing loudly
in an open area to themselves are probably suffering from some mental iliness” because “[t]hat is
not normal behavior.Id. at 15:17-20. The correctional offio&ho inventoried Mr. Shields’s
personal effects observed Mr. S&singing loudly to himselE£CF No. 148-10 at 3. She also

observed his inability to answbasic questions or follow commands when she asked for his

medical history, and he “keptgjing,” ratheithan answerindd. at 2. Other correctional officers
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at intake also observed Mr. i8hds singing to himself and spking indiscernibly. ECF No. 134-
14 at 2; ECF No. 134-15 at 2. Based on the way¥irelds was “talking jst real loud, yelling
and stuff,” Rodriguez also “knew somethiwgs wrong” with Mr. Shields mentally or
emotionally, but “didn’t know what it wasBECF No. 145-5 at 70:9-11, 72:4-5. Thus, at least
some employees observed Mr. Shields engag#tkibehaviors that, according to Dr. Lawson,
made it apparent that he was suffering from a mental iliness.

However, rather than filling out a “psychrfo,” contacting the mental health providers
with the medical unit, or expediting Mr. Shisltb a “safer environant,” ECF No. 145-2 at
37:21-38:3, the correctional officers decided tora@stMr. Shields and place him in isolation
for approximately eight hours, ECF No. 134-12aECF No. 148-10 at 2; ECF No. 147-4 at
49:1-12. They did so because he was being diseupy loudly talking to himself and singing.

Id. Or, put another way, they moved him to is@atbecause he was exhibiting symptoms of his
mental iliness. While in isolation, Mr. Shields did not receive his medications. ECF No. 148-4 at
64:9-18. Thus, a jury could find that because sfdisability, Mr. Shields was denied access to
his medications and to medical eaddressing his mental healthseple. As a result, Defendant
PG County is not entitled to summaunglgment on Plaintiff's ADA claim.

D. State Law Claims

The Court now addresses the CorrectiondebDaants’ request for summary judgment on
Plaintiff's negligence, wrongfulehth, assault and batfeand intentional ifiiction of emotional
distress claims.

i.  Negligence (Defendants Wood, Hinesunderburk, Jackson, Rodriguez,
and Odion)

The Correctional Defendants also seek summary judgment on Count XI—Plaintiff's

negligence claim. Although the correctional offis enjoy public official immunity for

28



negligence claimsee Livesay v. Baltimar884 Md. 1, 12-13 (Md. 2004), they are not immune
to suits based on gross negliger@epper v. RodrigueA18 A.3d 829, 854 (Md. 2015)Gross
negligence is “an intentional farel to perform a manifest duiy reckless disregard of the
consequences as affecting tifie or propery of another.”ld. at 845. Conduct constituting gross
negligence “implies a thoughtless disregard of the consequencestitb@xertion of any
effort to avoid them.d. at 845-46 (internal citation omittedPrdinarily, unless the facts are
So clear as to permit a conclosias a matter of law, it is for the trier of fact to determine
whether a defendant’s negligent conduct amounts to gross negligkehet.846 (quoting

Taylor v. Harford Cty. Dep’t of Soc. Serv862 A.2d 1026, 1034 (Md. 2004)). Here, the facts
are not so clear as to permit a conclusion éenGorrectional Defendantivor as a matter of

law. The record would support a jury conclusibat ERT members were asked to deliver Mr.
Shields to the medical unit butsitead subjected him to physichuge. Given that their goal was
to change his clothes so thatdwmild get medical treatment, thecision to ineffectively strike,
punch, and kick him, or to tacitly authorize tb@nduct, “implies a thoudless disregard of the
consequences” (i.e., Mr. Shield&'guries) “without the exertion adiny effort to avoid them.”
Cooper 118 A.3d at 854 (citation omitted). Thus, tberrectional Defendantse not entitled to

summary judgment on Plaintiff's gross negligence claim.

7 Plaintiff also contends that the public-official-immunilgfense cannot be asserted by the Correctional Defendants
because they acted with malice. Howevpn]alice is established by prbthat [a defendant] intentionally

performed an act without legal justidition or excuse, but with an evil or rancorous motive influenced by hate, the
purpose being to deliberately and willfully injure [the plaintififk&be v. Brown161 F.Supp.2d 634, 644-45 (D.

Md. 2001). And no such proof exists here.
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i.  Wrongful Death and Survival Action (Correctional Defendants)

The Correctional Defendants request sumnjzalgment on Plaitiff's wrongful death
and survival action claims. The Corizon Dedants do not seek summary judgment on these
claims.

In Maryland, a wrongful €ath action “may be maintaid against a person whose
wrongful act causes the deathanother.” Md. Code Ann., Cts. & Jud. Proc. § 3-902. A
wrongful act is “an act, neglect, or defaultliding a felonious act which would have entitled
the party injured to maintain an action ardover damages if death had not ensuled .8 3-
901(e).

Wrongful death actions require the act complaioktb be a proximate cause of the harm
alleged.Pittway Corp. v. Collins409 Md. 218, 243 (Md. 2009). To satisfy this requirement, the
act must be both (1) a cause-in-faatd (2) a legally cognizable causd. Where “two or more
independent negligent acts brialgout an injury . . . the substantial factor test” determines
whether causation-in-fact existd. at 244. The substantial factost@sks whether it is “more
likely than not’ that the defendant’s conduct wasubstantial factor iproducing the plaintiff's
injuries.” Id. (quotingReed v. Campagnql832 Md. 226, 240 (Md. 1993). Under this test, courts
consider:

(a) the number of other factors which cobtite in producing the harm and the

extent of the effect which they have in producing it;

(b) whether the actor’s conductsheareated a force or series of forces which are in
continuous and active opei@t up to the time of the harm, or has created a
situation harmless unless acted upon byrditrees for which the actor is not
responsible; and

(c) lapse of time.

Warr v. IMGM Group, LLC433 Md. 170, 246 (Md. 2013) (quoting Restatement (Second) of

Torts § 433). Furthermore:
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If the effects of the actor'segligent conduct activegnd continuously operate to

bring about harm to another, the féwat the active and substantially

simultaneous operation of the effectsadhird person’s innocent, tortious, or

criminal act is also a substantial factoibringing about the harm does not protect

the actor from liability.

Certain-Teed Prods. Corp. v. Goslee Roofing & Sheet Metal,26dMd. App. 452, 470 (Md.
Ct. Spec. App. 1975) (quoting Restawrh(Second) of Torts § 439)).

Having already established that genuine dispotesaterial fact eist over whether the
Correctional Defendants acted, at the very least, negligently, what remains to be considered is
whether their conduct was a subsi@ractor in Mr. Shields’s delat On this question, the record
reflects a dispute. Pointing to Mr. Shields’sansy, the Correctional Defendants assert that Mr.
Shields died naturally of Non-Ischemic Cardiomyopathy with schizwpa and obesity as
significant contributing facrs. ECF No. 134-23; ECFd\ 134-24 at 8:21-9:17, 31:9-13.
However, Plaintiff's expert ifiorensic pathology, Dr. Flomenbaysays that Mr. Shields did not
die from these factors alone. ECF No. 148-Z@afil0-12. Instead, “the extenuating factors of
what happened in the detention center is whasea [Mr. Shields’s] heart to stop functioning].]”
Id. at 14-16. As Dr. Flomenbaum explains, whir. Shields’s “heart was significantly
pathological” and “he could have had a heartcht@Emost any time,” he had “been living with
that heart all along” and “what pushed him otree edge was not purely natural disease”;
instead, it was “the way he was treated in tigatter, which made his heart work above and
beyond what it was designed to dw” at 47:25-48:19. Dr. Lawson, Plaintiff's expert in
emergency care, agrees. In his opinion, the diete Center’s failuréo provide Mr. Shields
with his hypertension medicatioalong with the stress and physical trauma he experienced

because of his encounter with the ERT unitseauMr. Shields’s blood pressure to rise to

dangerously high levels and putrhat a high risk of heart attk or stroke. ECF No. 148-4 at
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64:1-66:9. Therefore, there is a gereudispute of material faets to whether the Correctional
Defendants caused Mr. Shields’s death, ana Metion for Summary Judgment on this claim
will be denied.
iii.  Assault and Battery (Correctional Defendants)

Battery is defined as an intentional and urildwouching, which is harmful or offensive.
Elias v. Maryland 339 Md. 169 (1995). An assaultas attempt to commit a battegont’l Cas.
Co. v. Mirabeile 52 Md. App. 387, 398 (1982). Becausedrguez and Odion never had or
threatened physical contact with Mr. Shieldsehe was in the dressing room, they are entitled
to summary judgment on Plaintiffs’ assault and battery claims. Fusiheg the only physical
contact Hines had with Plaintiff was obje@tiy reasonable, Pldiff cannot satisfy the
“unlawful touching” element of a battery claim against Hindélliams v. Prince George’s
Cnty,, 112 Md. App. 526, 554 (1996) (“when the force used is not excessive,” an officer can only
be held accountable for a battery where “themo legal authority or justification” for the
conduct). However, Hines may have assaulted3relds when he threatened to use pepper
spray against him. ECF No. 145-8 at 11:55. Theeegenuine dispute ofiaterial fact about
whether Mr. Shields’s ongoing screameare in response to this threlat. Thus, Defendant
Hines is not entitled to summajudgment on Plaintiff's ass#iclaim. Further, because the
record indicates that Wood, Jackson, and Fundkrmay have used unreasonable force without
legal justification against Mr. Shields, they ar entitled to summangudgment on Plaintiff's
assault and battery claims.

iv.  Intentional Infliction of Emotiona | Distress (Correctional Defendants)
To prevail on a claim of an intentional intiien of emotional distres at trial, Plaintiff

must present evidence that stso\id) the conduct was inteatial or reckless; (2) the conduct
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was extreme and outrageous; and (3) the condaatted in severe emotional distresilliams,
112 Md. App. at 555. He must show that a defentidagired to inflict seviee emotional distress,
knew that such distress was certairsubstantially certain tosalt from his conduct, or acted
recklessly in deliberate disregastia high degree of probability that the emotional distress will
follow.” Foor v. Juvenile Services Admi@8 Md. App. 151, 175 (1989).

Here, evidence would support ading by a trier of fact thahe Correctional Defendants
conduct was reckless, extreme, and outrageouscdhduct appeared to shock the conscious of
witnesses and of Mr. Shields. Witnesses obgagrthe situation with Freeman were yelling “You
killed him. You killed him,” when Mr. Sields became unconscious, ECF No. 145-4 at 48:16—
17, and Freeman remembers saying to them “be quiet before they come kill as47:19-20.
Further, Mr. Shields was screaming “murddtting the encounter. ECF No. 145-8 at 11:08,
14:18, 17:10. Yet Defendants continued to engagleisnconduct, despitine fact that it was
“not necessary.” ECF No. 147-4 at 30:21-#5at 103:14-104:5.

However, insufficient evidence exists that the Defendants’ conduct resulted in severe
emotional distress. To prevail tims last element at trial, Maryland law requires a “plaintiff to
show that he sufferedseverelydisabling emotional respontethe defendant’s conduct.”

Harris v. Jones281 Md. 560, 570 (1977) (emphasis in oré). The severity of emotional
distress is measured by factorsluding its intensity and duratio@aldor, Inc. v. Bowder830
Md. 632, 644 (1993Moniodis v. Cook64 Md. App. 1, 15 (1985). A plaintiff will prevail if he
can prove that his severely disabling emotiogeaponse “hindered hisiéity to carry out his

daily activities.”ld. Mr. Shields died, meaning he wascolurse hindered from carrying out his
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daily activities. However, insufficient evidence shows this result was caused by emotional
distress as opposed to physical injuries.

To be sure, evidence exists in the recoed Mr. Shields experie@d emotional distress
while interacting with Defendants becausen@s yelling “murder,” ECF No. 145-8 at 17:10,
“no no,”id. at 17:52, and moaningl. at 18:21, while they “were i beating” him, ECF No.
145-4 at 43:1-4. Further, evidence exists thiatdtress was intensaaugh that, according to
Dr. Lawson, it may have caused Mr. Shields’s bloasgure to rise to dangerously high levels
and put him at a high risk of heart attaclststoke. ECF No. 148-4 &4:1-66:9. But there is no
evidence that the emotional diests Mr. Shields suffered causeldg-term severe and disabling
psychological condition; instead, the evidencedatls that any emotional stress experienced by
Mr. Shields resulted in long-term physical haira. death) rathehan long-term mental
anguish.

As a result, the Correctional Defendantsearttled to summary judgment on Plaintiff's
Intentional Infliction of Emotional Distress claim.
V. CONCLUSION

For the forgoing reasons, the Corizon Defents’ Motion for Summary Judgment is
denied, and the Correctional Detlants’ Motion for Summary Judgment is granted in part and
denied in part. A separate order shall issue.
Date: August 2, 2019 Is

GEORGE J. HAZEL
United States District Judge
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