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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

DARLA MOSS,

Plaintiff,
V. Case No.: PWG-15-2065
DITECH FINANCIAL,LLC, etal.,

Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff Darla Moss felbehind on the payments on hermgage loan from Defendant
Federal National Mortgage Association (“Fannie Mae”), which Defendant Ditech Financial, LLC
(“Ditech”), f/lk/a Green Tre&ervicing, LLC serviced. Am. Compl. 11 17-18, 34, 39, ECF No.
18. Defendants’ agent BWW La@roup, LLC (“BWW”) instituteda foreclosure action and
informed Moss, in “a quote good through Octob@r 2014” (“ReinstatemerQuote”), that she
could bring her loan current and avoid dolosure by paying a “Reinstatement Amount” of
$22,471.29, which would cure the default and coatorney’s fees and expenses up until
October 17, 20141d. 11 19, 34-35, 40-41. Moss verifigit amount and then paid $22,471.29
on October 10, 2014ld. 11 42-43. Thereafter, Defendants dssed the foreclosure action but
increased her monthly payments$890.32 to cover “corporate advance[sklich as legal fees

and expenses BWW charged, all but $165.00 of kviiad been incurred before October 17,

! Defendants set up “Corporate Advances” on acx[s] in an effort tosplit the amounts due
into monthly payments to make the repaymatcess easier.” Apr. 3, 2015 Ltr., Am. Compl.
Ex. I, ECF No. 21-8. They represent amounts fiuelegal fees and costs, to be paid on a
monthly basis instead of in fulld.
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20147 1d. 117 46-48 & Ex. I, ECF No. 21-8. Unable to afford this additional monthly expense
and believing that Defendants had waive@ tlncharged corporate advances through the

Reinstatement Quote, Moss filed suitiagt Defendants. Compl., ECF No. 2.

She claims that Ditech and Fannie Mae violated various state and federal statutes,
breached the agreements the paréatered into in the Deed dfust and Reinstatement Quote,
and acted negligently in representing the Reiastaht Amount to be sufficient to bring her loan
current and then increasing her monthly paymentover expenses incurred before she paid the
Reinstatement Amount. Am. Compl. {7 Z-6Defendants have moved to dismiss, and the
parties fully briefed the motion. ECF Nos. 22-1, 26, 26-1, 29. A hearing iS unnecess&ge

Loc. R. 105.6.

Moss has not stated a claim against Fanree Mnder the Fair Debt Collection Practices
Act (“FDCPA”), 15 U.S.C. 88 1692t seq(Count 1), or aginst either Defendant under the Real
Estate Settlement and Procedures Act (“RESPA”), 12 U.S.C. 88&66dq.(Count 1), or in
negligence (Count VIII), and those claims are subject to dismissal. Yet, Defendants have not
shown that Moss failed to state a claim agaibisech under the FDCPACount II), or against
either Defendant for breach of contract (Cauhi-IV) or a declaratory judgment (Count IX).
Nor have they demonstrated that she failed to state a claim for violations of the Maryland
Consumer Protection Act (“MCPA”)Md. Code Ann., Com. Law 88 13-10dt seq. the

Maryland Mortgage Fraud Protection AcMMFPA”), Md. Code Ann., Real Prop. 8§ 7-4e1

2 Corporate advances of $15 and $150 were senhupctober 30, 2014, representing legal costs.
On October 14, 2017, after Moss verified theoant but before the October 17, 2014 date
through which the Reinstatement Amount was suggde be current, a corporate advance of
$250 was set up to cover attorneys’ fees.

3 At this stage of the proceedings, | must atcime facts as alleged in Moss’s Amended
Complaint as trueSee Aziz v. Alcolaé58 F.3d 388, 390 (4th Cir. 2011).
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seq; or the Maryland Consumer Debt Collectidnt (“MCDCA”), Md. Code Ann., Com. Law
88 14-201et seq.(Counts V-VII). Accordingly, | willgrant the motion in part and deny it in

part, and dismiss Counts | and VIII in themtirety and Count Il as to Fannie Mae.

Standard of Review

Federal Rule of Civil Procedure 12(b)(6) prasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwcontests surrounding the factsg therits of a claim, or the
applicability of defenses.”ld. (quoting Presley v. City of Charlottesvillel64 F.3d 480, 483
(4th Cir. 2006)). To that end, the Court lzesr mind the requirements of Fed. R. Civ. PB&|
Atlantic Corp. v. Twombl|y550 U.S. 544 (2007), anéishcroft v. Igbgl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause of action, supporteanbye conclusory statements, do not suffice,”
Igbal, 556 U.S. at 678-79See Velencia2012 WL 6562764, at *4 (disissing standard from
Igbal and Twombly. “A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonainifierence that the defendant is liable for the

misconduct alleged.Igbal, 556 U.S. at 678.

Plaintiff's allegations of decepe trade practices in vidian of the Maryland Mortgage
Fraud Protection Act (“MMFPA”),Md. Code Ann., Real Prop. 88 7-4@t seq. and the
Maryland Consumer Protection Act (“MR&\"), Md. Code Ann., Com. Law 88 13-1@&l seg,.

are “subject to the heightened pleading starslarfdFederal Rule of Civil Procedure 9(b).”



Williams v. Dee Miracle Auto Grp. LLANo. ELH-15-2466, 2016 WL 3411640, at *4 (D. Md.
June 22, 2016) (discussing MCPA) (quoti@gmbs v. Bank of Am., N,Ao. GJH-14-3372,
2015 WL 5008754, at *6 (DMd. Aug. 20, 2015))Crowley v. JPMorgan Chase Bank, Nat'l
Ass’n No. RDB-15-00607, 2015 WL 6872896, at *{D. Md. Nov. 9, 2015) (discussing
MMFPA).
Rule 9(b) states that “in alleging aafrd or mistake, a party must state with
particularity the circumstances constituting the fraud or mistake. ...” Such
allegations [of fraud] typically “include #é'time, place andantents of the false
representation, as well asetidentity of the person rkeng the misrepresentation
and what [was] obtained thereby.” In easinvolving concealment or omissions

of material facts, however, meeting R¢b)’'s particularity requirement will
likely take a different form.

Piotrowski v. Wells Fargo Bank, N,Ao. DKC-11-3758, 2013 WL 247549, at *5 (D. Md. Jan.
22, 2013) (citations omitted¥eeSpaulding v. Wells Fargo Bank, N.Ao. 12-1973, 2013 WL

1694549, at *9 (4th Cir. Apr. 19, 2013).

When reviewing a motion to dismiss, “[t]le®urt may consider documents attached to
the complaint, as well as documents attacheddanrtbtion to dismiss, if they are integral to the
complaint and their authenticity is not disputedposato v. First Mariner BaniNo. CCB-12-
1569, 2013 WL 1308582, at *2 (D. Md. Mar. 28, 20183 CACI Intl v. St. Paul Fire &
Marine Ins. Ca.566 F.3d 150, 154 (4th Cir. 2008ge alsd~ed. R. Civ. P. 10(c) (“A copy of a
written instrument that is an exhibit to a plew is a part of the phding for all purposes.”).
Moreover, where the allegations in the complaionflict with an attached written instrument,
“the exhibit prevails.’Fayetteville Investors v. Commercial Builders, Jr836 F.2d 1462, 1465
(4th Cir. 1991);see Azimirad v. HSBC Mortg. CorfpNo. DKC-10-2853, 2011 WL 1375970, at

*2-3 (D. Md. Apr. 12, 2011).



Real Estate Settlement and Procedures Act (Count |)

Congress enacted the Real Est3ettlement and ProcedsrAct (‘RESPA”), 12 U.S.C.
88 2601et seq,. in part “to insure that consumersdhghout the Nation are provided with greater
and more timely information on the nature asabts of the settlement process.” 12 U.S.C.
§ 2601(a). To this end, a loan servicertfimrsust acknowledge receipt of a qualified written
request (“QWR”) within five days of receiving it12 U.S.C. § 2605(e)(1). Then, within thirty
days, the servicer musither (A) “make appropriate correctioms the account of the borrower,”
and “transmit to the borrower a writt@otification of such correctiongr (B) “after conducting
an investigation, provide the bower with a written explanatioor clarification that includes
... a statement of the reasons for which theiser believes the account of the borrower is
correct as determindaly the servicer’pr (C) if the borrower requestedformation rather than a
correction, investigate and provide the infotima or explain why iis unable to do soSeel?2
U.S.C. § 2605(e)(2)(A)—(C)Significantly, the provision is disjutige and therefore, a failure to
“make appropriate corrections,” as provided foBiR605(e)(2)(A), is not necessarily a violation

of § 2605(e)(2), as the servicer may haveplied with subsectio(B) or (C) instead.See id.

Moss sent a QWHRby mail and by fax to Ditech on Beiary 4, 2015. Am. Compl. { 50
& Ex. E, ECF No. 21-4. Ditech receivedoy mail on February 9, 2015, acknowledged receipt
three days later, on February 12, 2015, amd aesubstantive respss on March 3, 2015. Am.
Compl. 1 54-55 & Exs. F—G, ECF Nos. 21-2%6. Moss claims that Defendants violated
§ 2605 when “Ditech, as the agent of FNMA, fdite timely respond to [her February 4, 2015]

gualified written request and failéd make appropriate correctiottsthe accountand “failed to

* For purposes of this section, | will assumithout deciding that Plaintiff's correspondence
with Defendants qualified as a QWR.



take timely action to correct errors relating lo@ation of payments, final balances for purposes
of reinstating and paying off the loan, or aling foreclosure, or othmestandard servicer's

duties.” Am. Compl. 11 72, 74.

Defendants argue that their Februd®, 2015 acknowledgment of Moss’s QWR was
timely, as they require QWRs to be submitted by mail, such that it was the February 9, and not
the February 4, date that triggd the five-day period for knowledging receipt. Defs.” Mem.

7-8. They also contend that their March28,15 substantive response&as timely and that,
although they did not correct @hpurported error that Mosseidtified, they complied with
8 2605(e)(2)(B) by “providing Platiff with an explanation aso why [Ditech] believed the
account information was correct,” sutttat they were not required ¢orrect the purprted error.

Id. at 9.

In Opposition, Moss does not challenge timeliness of Defendants’ responseSee
Pl’s Opp’'n 6. Rather, shedists that Defendants’ MarcB, 2015 response “was false and
materially misleading” and consequently fell “woefully short of meeting the[] requirements” of
§ 2605(e)(2). Id. Thus, it is undisputed that Defendsrgent Moss a response but did not
correct her accourds she requestedsee2d Am. Compl. 1 55; Defs.” Mem. 9. Therefore, they

did not comply with § 2605(e)(2)(A).

Yet, as noted, 8§ 2605(e)(2) provides the sEmwviwith two altern@e responses to a

QWR, in lieu of making “ppropriate comctions.” Seel2 U.S.C. § 2605(e)(2)(A)—(C). The

® According to Moss, she also alleges in Aerended Complaint that “Ditech violated RESPA

by ‘impos[ing] a fee or chargeithout a reasonable basis to stm™ Pl.’s Opp’n 6 n.2 (quoting

Am. Compl. § 73). Notwithstanding the fact tiRatragraph 73 of the Amended Complaint states
that “Ditech, as the agent of FNMA, is npérmitted to impose a fee or charge without a
reasonable basis to do so,” without actually alleging that Defendants imposed any such fee, this
claim, also, alleges falsity iDefendants’ response that tlees it charged were correct.



March 3, 2015 letter states: “Records indicate #ulttitional fees and costs were assessed after
the reinstatement quote was provided to you. Thesalue and payable. We have enclosed a
payment history of the accountrfgour review.” Am. Compl. Ex. G. Thus, it shows that
Defendants reviewed their recor@sd the letter provides “a weth explanation or clarification
that includes . . . a statement of the reasonsvfoch the servicer beli@s the account of the
borrower is correct.” Seel2 U.S.C. § 2605(e)(2)(B). Onédhface of the letter, Defendants
complied with 8 2605(e)(2)(B). $ofar as Moss challenges theracity of their response,
RESPA is not the proper vehicle for recomg from damages from false or misleading
statements.SeeYacoubou v. Wells Fargo Bank, N.801 F. Supp. 2d 623, 630 (D. Md. 2012)
(“Unlike the defamation tort, whit depends in part on the tihuor falsity of communications,
RESPA governs théming of communications.” (emphasis addedf'd sub nom.Adam v.
Wells Fargo Bank521 F. App’x 177 (4th Cir2013). Consequently, Ms fails to state a claim

for a violation of RESPA.

Fair Debt Collection Practices Act (Count 11)

The Fair Debt Collection Practicést (“FDCPA”), 15 U.S.C. 88 1698t seq. “‘protects
consumers from abusive and deceptive practipeslebt collectors, a@hprotects non-abusive
debt collectors from competitive disadvantageStewart v. Bierman859 F. Supp. 2d 754, 759
(D. Md. 2012) (quotindJnited States v. Nat'l Fin. Servs., In68 F.3d 131, 135 (4th Cir. 1996)
(quotation omitted)). To state a claim for relief unthee FDCPA, Plaintiff must allege that “(1)
[she] has been the object of collection activityingdrom consumer deb2) the defendant is a
debt [ ] collector as definedy the FDCPA, and (3) the defemtahas engaged in an act or
omission prohibited by the FDCPA.”Id. at 759-60 (citation omitted)see Ademiluyi v.

PennyMac Mortg. Inv. Trust Holdings I, LL.@29 F. Supp. 2d 502, 524 (Md. 2013) (citing 15



U.S.C. § 1692). Moss claims that Defendamtéated the FDCPA by ‘fegaging in . . . conduct
the natural consequenceswhich is to harass, oppress,aisuse any person gonnection with

the collection of a debt,” in violation o015 U.S.C. 81692(d), “using false, deceptive, or
misleading representations or means in connectitmtive collection of a debt,” in violation of
15 U.S.C. 81692(e), and “using unfar unconscionable means to collect or attempt a debt,” in

violation of 15 U.S.C. 81692(f).” Am. Compl. 1 79-81.

Defendants contend that Moss cannot stieFDCPA claim against them because
neither is a debt collector for purposes of theClPB. Defs.” Mem. 10.1t is undisputed that
Ditech is a mortgage loan sergicand Fannie Mae is a credit@eeAm. Compl. § 28; Defs.’
Mem. 10. Defendants argue thsdrvicers and creditors do nqualify as “debt collectors”
unless the loan was in default when Ditech beggrvicing it and wheRannie Mae acquired the
Note. Id. Moss counters thatDitech became the servicer of Ms. Moss’s loan when she was
already in default,” such thaDitech constitutes a debt collect[or] under the FDCPA.” Pl.’s

Opp’n 8-9 (emphasis added).

Notably, in her Opposition, Moss does not assert faainie Maequalifies as a debt
collector. Indeed, irHenson v. Santander Consumer USA,,Itlee Fourth Circuit recently
concluded that “the default status of a debtrimbearing on whethergerson qualifies as a debt
collector” or a creditor.817 F.3d 131, 135 (4th Cir. 2016Dbserving that 15 U.S.C. § 1692a
“excludes from the definition of creditor ‘any person to the extent that he receives an assignment
or transfer of alebt in defaulsolely for the purposes of fiitating collection of such delfbr
another” the Fourth Circuit further concluded thidte exclusion does not apply when a person
acquires debt “for its omaccount,” instead ofch behalf of others.Id. Thus, it is immaterial

whether the debt was in default when Fannie Biaguired it, as Fannie Mae acquired it “for its



own account,” as a creditorSee id. Therefore, Moss cannot state an FDCPA claim against

Fannie Mae, and this claimssibject to dismissal wittegard to Fannie MaeSee id.

With regard to Ditech, as a loan servicére company indeed wallqualify as a debt
collector if the loan were in defauvhen Ditech began servicing iBee id. 15 U.S.C. § 1692a.
Moss does not allege explicitly that Ditech is a daltkector or that the loan was in default when
Ditech began servicing it. But she does all¢éigat (1) Ditech bega servicing the loan on
September 1, 2013; (2) her monthly paymens §a87.94 (which is equivalent to $9,455.28 per
year); (3) she was sent a Notmielntent to Foredse on October 28, 2013)é(4) as of October
17, 2014, the amount to cure her default, inclgdittorney’s fees and expenses, was $22,471.29
(which is more than twice what Moss’s montplgyments would have totaled for the period that
Ditech serviced her loan). Am. Comfy 31-34, 39-41. Additionally, the April 3, 2015
response to Moss’s second QWR (dated March2015) lists “corporate advances,” that is,
amounts due for legal fees and costs, abdak as August 21, 2013. Am. Compl. Ex. |, ECF
No. 21-8. Thus, while inartfullpleaded, it is clear that, dravg all reasonable inferences in
Moss’s favor, as | must, she was in default wBéiech began serviciniger loan on September
1, 2013, and her FDCPA claim against Ditech is not subject to dismissal on this gi®ead.

Henson817 F.3d at 135; 15 U.S.C. § 1693sewart 859 F. Supp. 2d at 759-60.

Maryland Mortgage Fraud Protection Act (Count V) and
Maryland Consumer Protection Act (Count VII)

The Maryland Consumer Protection AtMCPA”), Md. Code Ann., Com. Law 88 13-
101 et seq. provides that “a person may not engageuny unfair or deceptevtrade practice,”

such as a “false or misleading statement[ ],fafation to “[t]he extension of consumer credit’

or the ‘collection of consumer debts.’Piotrowski v. Wells Fargo Bank, N,ANo. DKC-11-



3758, 2013 WL 247549, at *10 (D. Md. Jan. 22, 20@ipoting Com. Law 83-303). To state a

claim for a violation of the MCPA through “fals# misleading statements,” Moss must allege
that Defendants “made a false or misleading statement and that “the statement caused [Plaintiff]
an actual loss or injury.”ld. Similarly, to state a claimnder the Maryland Mortgage Fraud
Protection Act (“MMFPA”), Md.Code Ann., Real Prop. 88 7-4@1 seq. which provides that

“[a] person may not commit mortgage fraud,ed& Prop. 8§ 7-402, Moss musliege that “the
defendant knowingly or recklessly made a falseesgntation to the plaifitiwith the intent to
defraud the plaintiff, and thate plaintiff's reasonable reliance upon that misrepresentation
caused her compensable injuréll v. Clarke No. TDC-15-1621, 201@/L 1045959, at *4 (D.

Md. Mar. 16, 2016) (quotingdemiluyj 929 F. Supp. 2d at 530).

Moss claims that Defendants violated the MMFPA because the Reinstatement Amount
that she was offered to bring her loaurrent “was a deliberate misstatement or
misrepresentation” that “omitted the ‘corpte advances’ allegedly still owed” when
Defendants’ agent BWfVknew of the ‘corporate advancesshe still would hee to pay. Am.
Compl. 11 34, 106-07. Similarly, she alleges Defendants violated the MCPA'’s prohibition
on deceptive trade practices by “refus[ing]htmnor the Reinstatement Amount, by demanding

that Ms. Moss pay $290.32 extra pevnth for ‘corporate advances.1d.  124.

® Defendants “challenge Plaintiff's ability to assert claims against them based on a representation
made by a third-party.” Defs.” Mem. 12 n.5. Dadants are wrong. It is well established that
“trustees who [like BWW] are plaintiffs in a feclosure action represent the interests of the
mortgagee, and thus the two &#ectively one ad the same.””Marchese v. JPMorgan Chase
Bank, N.A.917 F. Supp. 2d 452, 4¢B. Md. 2013) (quotingCohn v. Charles857 F. Supp. 2d

544, 549 (D. Md. 2012)see Jones v. HSBC Bank USA, N444 F. App’x 640, 644 (4th Cir.

2011) (finding that, in the contewf claim preclusion, “privityexist[ed] between BHL and the

two additional parties involvedrithe federal court proceedings|SBC and [mortgage servicer]

Wells Fargo” because [substitute trustee] Bptbbsecuted the state court foreclosure action on
behalf of Wells Fargo, which iturn serviced the undging mortgage oroehalf of HSBC”).

10



Defendants argue that Moss fails to allege msrepresentation or deceptive statement,
as is necessary to state a claim under eithebactuse “Plaintiff was specifically told that the
guoted amount represented astimated suithat was subject tdihal verificationby’ Ditech.”
Defs.” Mem. 12 (emphasis added). Certainly, Moss acknowledgesth was told:

Based on the figures provided by the Servicerggtenated sumequired to cure

the default under the Deed of Trust as of October 17, 2014 is $22,471.29. This

Reinstatement Amount includes attorneygsd and expenses that are expected to

be incurred on or before October 2D14 but does not include amounts that may

be incurred after that date. Interesiged, and costs may continue to accrue in
accordance with the terms thie Deed of Trust....

Am. Compl. 1 41 (quoting Reirgement Quote 1, Am. ComplxEB, ECF No. 21-1) (emphasis

added). The Reinstatement Quote, which Mdsackhed to her Complaint, also stated: “To
verify the correct reinstatemeamount due at the time you aeady to pay, please contact our
office at 301-961-6555[,]” and it cautioned that f{g]Jgquoted reinstatement amount is subject to

final verification by the Servicer.Reinstatement Quote 1, 2.

But, Moss also alleges that she “calletv®/ and verified the Reinstatement Amount
prior to making payment.” Am. Compl. T 42. riher, she alleges thgb]n October 10, 2014,
acting in reasonable reliance tife reinstatement correspondesi she “used a substantial
amount of her savings and financial resms’ to pay BWW $22,471.29, and thereafter, BWW
dismissed the foreclosure action but imposedgdwfor legal fees and expenses incurred prior
to when the Reinstatement Amount was verifiedd. 11 41-46. Also, she attaches
correspondence from BWW showing that, afBBWW verified the Reinstatement Amount,
BWW informed her that “[t]he reinstatemeaanount did not include the whole bulk amount of
the advances due on the account.” Apr. 3, 2015l1L{Fhus, she has alleged a misrepresentation,
as she was told that the Reinstatement Amotay verified as the tal amount she owed but

then, after she relied on the amount to submybpnt, BWW acknowledged that it had not been

11



the complete amount she owedeeAm. Compl. 11 41-43. Moreover, the inferences that
reasonably flow from Moss’s pleadings show tbéech clearly verified the amount, because
the loan was reinstated and no additional amowad charged to reinstate it, and therefore the
fact that the Reinstatement Amount was “subjectinal verification” does not eliminate the

misrepresentation. Moss’'s MMFPA and MCPA claiare not subject to dismissal on this basis
because Defendants have failed to meet thewdsuof “prov[ing] that no legally cognizable

claim for relief exists.” Doe v. Salisbury Uniy123 F. Supp. 748, 762 (D. Md. 2015) (quoting

5B Charles Alan Wright & Arthur R. Millefred. Prac. & Proc8 1357 (3d ed. 2004)).

Defendants also argue that there was no inpagause “Defendants reinstated Plaintiff's
mortgage loan upon payment of the ‘estimaseidh’ and dismissed the foreclosure action.”
Defs.” Mem. 12-13. To the contrary, Plafhtclaims that she fed on “Defendants’
representations and agreemérdt a Reinstatement Amouaf over $22,000.00 dollars would
bring her current and up-to-date on her mortgéggn such that she could make regular
payments going forward with her limited disabilicome”; “used a substantial amount of her
savings and financial resources” tpay $22,471.29 in reliance on Defendants’
misrepresentations; and “has experienced reea@xiety, depression, headaches, and loss of
appetite as a result of the default of haprtgage and the reinstatement situation with
Defendants”; and also has incurred “additional irgefate fees, and penalties resulting from the
misapplication of payments and costs.” Am. Carfiifi 5, 43, 67, 76. These allegations of injury
are more than sufficient to state a claim under the MMFPA and MCB&e Marchese v.
JPMorgan Chase Bank, N,A917 F. Supp. 2d 452, 468-69.(Md. 2013) (allegations of
“emotional and physical distresscluding severe anxiety, deggsion, insomnia, and stomach

pains, in addition to bogus late fees, attorremsf and damages to his credit” sufficiently alleged

12



injury under heightened pleadisgandard for MCPA claim, anthecause the Court previously
determined that Mr. Marchese sufficientlyegl actual loss or infjy under the MCPA, Mr.
Marchese also sufficiently pled a claim under the MMFPBQtler v. Wells Fargo Bank, N.A.

No. MJG-12-2705, 2013 WL 3816973, at *3 (D. Md. July 22, 2013) (“[A] complaint will
adequately plead damages under the MCPA when it contains plausible allegations that the
plaintiff relied upon the defendantfalse or misleading statements and suffered actual loss or
injury as a resultof that reliance.”)Allen v. CitiMortgage, Ing.No. CCB-10-2740, 2011 WL
3425665, at *10 (D. Md. Aug. 4, 2011) (denying mottondismiss after concluding that “the
plaintiffs . . . stated sufficientlan actual injury or loss asrasult of a prohibited practice under
the MCPA” by “alleg[ing] that @iMortgage’s misleading lettered to the following damages:
damage to Mrs. Allen’s credit score, emotiodainages, and forgone alternative legal remedies
to save their home”). Therefore, Defendamtsition will be denied as to Moss’'s MCPA and

MMFPA claims.

Marvyland Consumer Debt Collection Act (Count VI)
and Breach of Contract (Counts!!l and V)

The Maryland Consumer Debt CollectiontAtMCDCA”), Md. Code Ann., Com. Law
88 14-201et seq. “prohibits debt collectors from utiling threatening or underhanded methods
in collecting or attempting to collect a delinquent deb®ibtrowski v. Wells Fargo Bank, N,A.
No. DKC-11-3758, 2013 WL 247549, at . Md. Jan. 22, 2013) (quotirgradshaw v. Hilco
Receivables, LLC765 F. Supp. 2d 719, 731-32 (D. Md. 2011) (citing Md. Code Ann., Com.
Law § 14-202)). It specifically provides that a debt collectary not “[c]laim, attempt, or

threaten to enforce a right with knowledge thatrilght does not exist.” Com. Law § 14-202(8).

13



Moss alleges that Defendants violated ME€DCA when they “claimed, attempted, or
threatened to enforce a right to improper faed ‘corporate advances’ with knowledge or with
reckless disregard as to the falsiff the existence [of that] right....” Am. Compl. § 115. She
is claiming, not that Defendants never had the tigltibllect corporate advances, but rather that,
after representing the Reinstatement Amountthes entire payment necessary to bring the
account (including attorney$tes and expenses) curréimtough October 17, 2014, Defendants
could not seek payment on fees incurpeidr to October 17, 2014Seeid.; Pl.’s Opp’n 13 &

n.8. This is the same claim she advances in Counts Ill and IV for breach of donMasts

claims in Count Il that the Reinstatementdf®ai was an agreement between the parties “to
reinstate her loan including adittorney’s fees and expenses, in exchange for the payment of
$22,471.29,” and that Defendants breached digatement “by charging Ms. Moss improper
attorney’s fees and expenses after Ms. Moss paid $22,471.29 to reinstate the loan.” Am. Compl.
19 85-86. She claims in Count IV that the samélaetiched the terms die Deed of Trust,”

which “states that [Moss] has the right to state the loan after a default and acceleration,”
when they “failled] to properly reinstate M#loss’s loan and instead impos[ed] additional

charges after the alfed reinstatement.id. 1 94-99.

Defendants argue that the MCDCA claim must fi@tause they “arevdully entitled to

collect the corporate advancesguant to the Deed of Trust, irrespective of when those amounts

” A breach of contract is “a failuneithout legal excuse to perform any promise which forms the
whole or part of a contract. .. .In re Ashby Enters., Ltd250 B.R. 69, 72 (Bankr. D. Md.
2000) (quotingConn. Pizza, Inc. v. Bell Atl.-Wasb.C., Inc, 193 B.R. 217, 225 (Bankr. D. Md.
1996) (quotingWeiss v. Sheet Métdrabricators, Inc, 110 A.2d 671, 675 (Md. 1955))
(quotation marks omitted)). A contract existdhere there is “mutual assent (offer and
acceptance), an agreement definite indtesns, and sufficient considerationSpaulding v. Wells
Fargo Bank, N.A.No. 12-1973, 2013 WL 1694549, at *9 (4thr. Apr. 19, 2013) (quoting
CTI/DC, Inc. v. Selective Ins. Co. of ArB92 F.3d 114, 123 (4th Cir. @Q)). Defendants do not
challenge the existence of either contract; tesagree as to the terms of the contrackee
Defs.’s Mem. 16-17.
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are applied against Plaintiff's accduinDefs.” Mem. 15. Likewisethey insist that Moss fails to
allege a breach of either contract becauseaibges that “she paid the reinstatement amount,
was given a receipt for ‘Reinstatent,” and that, as a result,rhean was reinstated and the
foreclosure action was dismissedDefs.” Mem. 16. Defendants note that the Reinstatement

Amount was “subject to finalerification by’ Ditech.” Id.

It is true that the Deed of Trust providist Fannie Mae could “@lnge [Moss] fees for
services performed in connection with [Mossdgfault, for the purpose of protecting [Fannie
Mae’s] interest in the Property and rights unthes [Deed of Trust], including, but not limited
to, attorneys’ fees, property irsgion and valuationeks.” Deed of Trust { 14, Compl. Ex. A,
ECF No. 2-1. Additionally, it stat that “[a]ny forbearance by dRnie Mae] in exercising any
right or remedy including, without limitation, [Fannie Mae’s] acceptance of payments ... in
amounts less than the amount then due, shall natvi@ver of or preclude the exercise of any
right or remedy.” Id. 1 12. But, it also stated that B® would “have the right to have
enforcement of this [Deed of Trust] discontinued” if she

(a) pays [Fannie Mae] all sums whithen would be du@nder this [Deed of

Trust] and the Note as if no acceleratiwed occurred; (b) cures any default of

any other covenants or agreements; (g)spal expenses incurred in enforcing

this [Deed of Trust], including, but notmited to, reasonable attorneys’ fees,

property inspection and valuation fees, atiger fees incurred for the purpose of

protecting [Fannie Mae’s] interest inethProperty and rights under this [Deed of

Trust]; and (d) takes such action asaiRie Mae] may reasonably require to

assure that [Fannie Mae’s] interestlie Property and rightsnder this [Deed of

Trust], and [Moss’s] obligation to pay ts&ims secured by this [Deed of Trust],
shall continue unchanged.

Id. T 19.

At this stage, Moss sufficiently has gkl that the September 23, 2014 Reinstatement
Quote is an agreement by Defendants to waieddbal fees and cosadready incured but not

included in the quote once verifidfithis is the case, then Defdants no longer have the right to
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collect, or attempt to collecthvse fees and costs, and Moss $tated claims under the MCDCA
and for breach of contract. Defendants have hoiva that they were engd to the previously-
incurred fees and costs after Moss paid the$faement Amount, and consequently they have
not “prov[en] that no legally cognable claim for relief exists.”See Dogl23 F. Supp. at 762
(quoting Wright & Miller, Fed. Prac. & Proc.8 1357). Whether the Reinstatement Amount
actually was verified and whether it waived fees emsts that were not included is an issue to be

addressed at summandgment or at trial.

Negligence (Count VIII)

To state a claim for negligence, Plaintiff maiege “(a) a duty owed by the defendant[s]
to the plaintiff, (b) a breach of that duty, andifgury proximately resulting from that breach.”
Barclay v. Briscog47 A.3d 560, 574 (Md. 2012). She claithat, “[u]lnder the circumstances
alleged, in which Defendants and its agenis] [sngaged in significant communications and
activities with Ms. Moss and the loan, Defendansed a duty to Ms. Moss to provide her with
accurate information about the mortgage l@amd reinstatement figures and [Defendants’]
obligations and rights g@reunder.” Am. Compl. § 127. According to Moss,

Defendants breached that duty by instructing Ms. Moss to make the

Reinstatement Amount in the verified anmt stated by Defendts’ agent BWW,

advising Ms. Moss that her mortgage losauld be completely paid and up-to-

date, and then instead subsequenthargimg unlawful attorney’s fees and

expenses to Ms. Moss’s account uniladtgravithout her knowledge or consent,
and ultimately placing Mr. Moss right back into default status.

Id.  128. She alleges that the breach causeddraage “in the amount of the Reinstatement
Amount, any and all accrued arrears stemminognfthe default, and emotional non-economic

damages.”ld. { 129.
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The fault in Moss’s argument is that theseno universal duty to exercise reasonable
care. See Premium of Am., LLC v. Sanchéz A.3d 343, 354 (Md. Ct. Spec. App. 2013).
Rather, tort liability exists only where “thewvawill give recognition and effect” to “an
obligation ... to conform to a particulatandard of conduct toward another.ltl. (quoting
Gourdine v. Crews955 A.2d 769 (Md. 2008) (citation omitigd Significantly, “absent that
duty, there can be no negligence.ld. (quoting Barclay v. Briscog47 A.3d 560, 574 (Md.
2012) (citation omitted)). Therefore, “whenayzing a negligence action it is customary to
begin with whether a legallgognizable duty exists.”1d. (quotingPendleton v. Staf®21 A.2d

196, 204 (Md. 2007)).

Moss’s negligence claim against Fannie Maanot survive Defendés’ motion because
she does not allege any “legally carable duty” that Fannie Mae owed&ee Pendletqro2l
A.2d at 204Barclay, 47 A.3d at 574. As for Ditech, Plaidt# pleadings describe Ditech as “a
licensed real estate professiongdat owed Ms. Mos%a duty of care due tthe ‘intimate nexus’
which exists between ... Ms. Moss and Ditech” and specifically “a duty under the Maryland
Consumer Protection Act and Maryland common lam#ke a ‘reasonable investigation’ of the
true facts in the real estate transaction on i@ borrower (and othgrarties) woul rely in
order to complete the transactibBee Am. Compl. 11 25, 27 (quotingoffman v. StampeB67
A.2d 276 (Md. 2005)). According to Moss, Dite¢fg]s a licensed Marylad mortgage lender,”
has

a “duty of good faith and famealing in communicationgransactions, and course

of dealings with aorrower in connection with éhadvertisement, solicitation,

making, servicing, purchase, or salearfy mortgage loan” and to “promptly”

provide borrowers with an accounting of their loan when requested and to have

“trained” employees on staff to “promptly answer and respond to borrower

inquiries.”

Id. T 26 (quoting Md. Code Regs. 09.03.06.20).
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Although “tort liability may be imposed upon cosmttual privity or itsequivalent, . . .
there must have been a breach of the duty owed under the terms of the confraef v.
Trustbank Sav. F.S.B568 A.2d 1134, 1138 (Md. Ct. Spec. App. 1990). Here, although Moss
has alleged the Deed of Trust and Raatement Quote as loan agreemes¢gAm. Compl.
19 85-86, 94-99, she has not alleged that edlgeeement imposed upon Dietch a duty to

exercise reasonable care. Therefore, it cannot be the basis for Ditech’s breach.

Thus, this claim must be based on an alleged breach of a fiduciarySeéefaul Mark
Sandler & James K. Archibal®’leading Causes of Action in Maryla®d@2—-27 (5th ed. 2013)
(noting that, while no independent cause of acéigists for breach of fiduciary duty, breach of
fiduciary duty can be alleged as an elemerdrafther cause of action,cduas negligence). For
a fiduciary duty to be breached, Ditech miostin a fiduciary rationship with MossSee id.at
525-26 (stating that elements of claim for negjtige based on breach of a fiduciary duty are (1)
a fiduciary relationship existed?2) the fiduciary breached the gut owed to the beneficiary,
and (3) the breach caused harm to the beneficiByacorp Ltd. v. Aramtel Ltd56 A.3d 631,

685 n.46 (Md. Ct. Spec. App. 2012) (stating elements).

“A fiduciary relationship . . . involves a dutyn the part of the fiduciary to act for the
benefit of the other party to the relation as to matters within the scope of the relati@atér v.
Guttman 5 A.3d 79, 93 (Md. CtSpec. App. 2010) (quotinBuxton v. Buxton770 A.2d 152,
164 (Md. 2001) (citation and quotation marks ondije It is more than a “confidential

relationship,” which only requés that one party “has gain¢lde confidence of the other and
purports to act or advise withe other’s interest in mind.”ld. (quotingBuxton 770 A.2d at 164
(citation and quotation marks omitted)). Exampbédiduciary relationships include “trustee

and beneficiary, guardian and ward, agent andcjpah, attorney and client, partners in a
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partnership, corporate direcs and their corporation.”ld. (citation and quotation marks

omitted).

Here, Ditech is “a licensed real estgmfessional,” “a licensed Maryland mortgage
lender,” and the “mortgage servicer” on the mortgkga for which Plaintiff is the borrower.
Am. Compl. 11 17, 25-28. In congtawith the fiduciaryrelationships described above, “banks
and mortgage servicers do notewaustomers a fiduciary duty Ayres v. Ocwen Loan Servicing,
LLC, No. WDQ-13-1597, 2014 WL 4269051, at *4 (Md. Aug. 27, 2014). Four “special
circumstances™ exist that are an exception to this rule,

under which a fiduciary relationship canistxbetween a lender and a borrower:

the lender: “(1) took on any &a services on behalf fthe borrowers] other than

furnishing ... money ...; (2) received greater economic benefit from the

transaction other than the normal mortga@ exercised extensive control ...; or
(4) was asked by [the borrowers}liere were any lien actions pending.”

Windesheim v. Laroc¢d16 A.3d 954, 969 (Md. 201%yuoting Polek v. J.P. Morgan Chase
Bank, N.A. 36 A.3d 399, 418 (Md. 2012)). Moss has not alleged any of these “special
circumstances” giving rise @ fiduciary relationship under whido impose a fiduciary duty on
Ditech as lending institutionsSee id. Therefore, she has failed éstablish the duty element of
their claim for negligenceDynacorp Ltd, 56 A.3d at 685 n.46. Defendants’ Motion to Dismiss

is granted with regard to this claim.

Declaratory Judgment and I njunctive Relief (Count | X)

Pursuant to Md. Code Ann., Cts. & Jitoc. 88 3-401 — 3-415 and 28 U.S.C. 88 2201-
2202, Plaintiff seeks “a declaratighat the Defendants’ charges aitorney’s fees, costs, and
expenses through the corporate ambes and escrow charges wel@each of their contract with
Plaintiff and a fraudulent misregsentation,” and “an injunction preventing the Defendants from

imposing or attempting to collect any furtlemrporate advances.” Am. Compl. 11 131-33. She

19



also seeks an order “that Defendants must chslitMoss for any and all payments made on her

[account], including payments being held in suspense accoudtg]"133.

Defendants argue that Moss'’s claim for destiary judgment and injunctive relief is
subject to dismissal becauseistentirely derivative of Coustl through VIII, which are subject
to dismissal.” Defs.” Mem. 19. Because, discussed above, Counts Il through VII are not
subject to dismissal, | will not dismiss Mosslaim for declaratory and injunctive relief on this

basis.
Conclusion

In sum, Moss’s claims against Defendants bogach of contract and violations of the
MMFPA, MCDCA, and MCPA, as well as Moss’s FDCPA claim against Ditech and her claim
for declaratory judgment and injunctive religfill proceed. Defendants must answer the
Amended Complaint, and | wiichedule a Rule 16 schedulingnéerence to discuss discovery
and related matters. But, because Moss haglfiilstate a claim agat Fannie Mae under the
FDCPA or against either Defendant in negligence or under RESPA, those claims will be
dismissed. Moss’s FDCPA claimaigst Fannie Mae and negligeraiaim did not appear in her
original pleading.SeeCompl. Dismissal of the negligenceich will be without prejudice as she
has not had the opportityjmto amend it. SeeWeigel v. Maryland950 F. Supp. 2d 811, 825-26
(D. Md. 2013) (“When a plaintiff fis to state a claim, he ‘shoutpknerally be given a chance to
amend the complaint ... before the action Emissed with prejudice.” (citation omitted)).
Even though she also has not had the opportdoigmend her FDCPA claim against Fannie
Mae, given that “there is no set of facts thaiqiff could present t@upport [her] claim,” that
claim will be dismissed with prejudic&ee id.(citing Cozzarelli v. Inspire Pharm., Inc549

F.3d 618, 630 (4th Cir. 2008)).
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Her RESPA claim appeared in her original complaint, and Defendants filed a letter
request to file a motion to dismiss, identifying teficiencies they peeived in her pleading.
ECF No. 15. | denied their request and aféardvoss the opportunity to amend to address the
deficiencies that Defendants identified, and Itcaed that any subsequedismissal of her
original claims would be with pjudice. ECF No. 17. Her failure to correct the deficiencies in
her RESPA claim suggests that further amendmentdivbe futile. Therefar, this claim will be
dismissed with prejudic&eed.; McLean v. United State§66 F.3d 391, 400-01 (4th Cir. 2009)
(“Once a court has determined that the compla truly unamendable, a dismissal without
prejudice is of little benefit to the litigangs the claim cannot be made viable through

reformulation.” (internal citation omitted)).
ORDER

Accordingly, for the reasons stated insttiMemorandum Opinion and Order, it is,

this_1st day of August _, 2016, hereby ORDERED that

1. Defendants’ Motion to Dismiss, ECRo. 22, IS GRANTED IN PART AND

DENIED IN PART as follows:

a. Defendants’ Motion IS GRANTED as tooGnts | and VIIl, and as to the claim
against Fannie Mae in Count Il;

b. Defendants’ Motion IS DENIED as to Cosrtl-VIl and IX, and as to the claim
against Ditech in Count I,

c. The RESPA claim against both Defendaim Count | and the FDCPA claim
against Fannie Mae in Count Il ARDISMISSED WITH PREJUDICE; and

d. The negligence claim against both Defants in Count VIII IS DISMISSED

WITHOUT PREJUDICE;
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2. Defendants’ Answers ARE DUE on or before August 22, 2016; and
3. A Rule 16 scheduling conference will be scheduled promptly.
IS/

Paul W. Grimm
United States District Judge
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