Schaefer et al v. United States of America Doc. 32

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

SHERYL LYNN SCHAEFERet al.,
Plaintiffs,

V. Civil Action No. PX-15-02690

UNITED STATES OF AMRRICA, *

Defendant.

*kkkkk

MEMORANDUM OPINION

Pendingn this tort actions a Motion for Summary Judgment filed by Defendant United
States of Americ8ECF No. 27) The issues are fully briefednd the Court now rules pursuant
to Local Rule 105.6 because no hearing is necessary. For the reasons stateddfetmanbs
Motion for Summary Judgment granted

. BACKGROUND"

On December 1, 2012, Plaintifheryl Lynn Schéder (“Mrs. Schaefer”and Thomas G.
Schaefer (“Mr. Schaefgrand collectively, “Plaintiffs”) visited the Naval Air Station Patuxent
River to attend a Christmas craft fair at the Drill H&lbmpl.,ECFNo. 1 at 3.The weather was
clear and sunny, andrs. Schaefewas wearing teria shoesMrs. SchaefeDep.,ECFNo. 27-2
at20.

While walking from the parking lot to the Drill HaMrs. Schaefefollowed “a couple
feet” behind her husband in a sindile-line on thesidewalk.Mrs. SchaefeDep.,ECFNo. 27-2

at21. Also on the sidewalk was a sindile-line of individualswho wereexiting the craffair

! Unless otherwise noted, the facts here are construed in the light moabfavtorthe Plaintiffs, the
nonmoving party.
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and walkingparallel to the linef people whonthe Plaintiffs werewalking behindMrs.
SchaefeDep., ECANo. 27-2 at 21. Th@edestriansvere far enough apart from one another that
no onewasphysically toucing. Mrs. SchaefeDep., ECF No. 27-2 at 2®Irs. Schaefewas
looking over her husband’s left shoulder at those exiting the fair and walking stoan effort

to not run into himMrs. SchaefeDep., ECF No. 27-2 at 2As Plaintifis neared the Drill Hall,
Mrs. Schaefetstepped den and [she] felt something uneven,” and “went down onto the
sidewalk.” Mrs. SchaefeDep., ECF No. 27-2 at 2Rleither Mr. or Mrs. Schaefer had noticed
anything unusual about the sidewalk before Mrs. SchadfeMies. SchaefeDep., ECF No. 27-

2 at 24.

After Mrs. Shaefer’s fall,Plaintiffs noticed that the comete wascracked and
misaligned At its worst,the misaligned pieces created a lip witthegpth of about one to one-and
a-halfinches as depicted in the photos belbwd.; Mr. SchaefeDep., ECF No. 27-3 at 14.
Defendant admits constructive knowledge of the sidewalk’s condition. Willgod BEF No.

29-1at 5.

ECF No. 27-5 at 1; ECF No. 27-4 at 2.

Plaintiffs brought suit under the Federal Tort Claims Act (“FTCA”), 28 U.S.C. § 2671,

2 These photos were taken in 2014 after the sidewalk defect had been repaireldcKhines are the
sidewalk defect as best remieened by Mr. SchaefeBeeMr. Schaefer Dep., ECF No. 27-3 at 14.
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on September 14, 2015 alleging that Defendaliable for failing to repair or warn of the
defective sidewalk which caused Mrs. Schaefer toN&i. Schaefer is claiming as damages her
medical expenses, lost earnings, physical pain and mental anguish, and other eandoroic
economic injury. Compl., ECF No. 1 atPaintiffs alsobring a claim of loss of consortium,
alleging that the fall caused injury to their marital relationship including “loss@éty,
affection, assistance, companionship, and loss of sexual relafidnis total, Plaintiffs claim
$2,000,000n damages

On November 30, 201®efendanimoved for summary judgment, arguingttbacause
the crackn the sictwak did not present an unreasonable risk of injurywadobvious to
everyone including PlaintifDefendant cannot be liable fivirs. Schaefer’sinjuries ECFNo.
29. For the reasons that follow, the Court agrees.

. STANDARD OF REVIEW

Summary judgment is properly granted omlyere nogenuine disputexistsas to any
material fact, and the moving party is entitled to judgment as a matter @é¢afved. R. Civ. P.
56(a);Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)nderson v. Liberty Lobby, In&77
U.S. 242, 250 (1986)f any material factual issue may be reasonably resolved in favor of either
party, summary judgment is inappropridtderty Lobby 477 U.S. at 250. The moving party
bears the burden of showing genuindssue ofdisputedmaterial fat, which may include
demonstrating that the Plaintiff has failed to marshal sufficient evidersestain her burden on
anyessential elemenCelotex 477 U.S. at 322—-22 “mere scintilla” of proof is insufficient to
defeat the motiorPeters v. Jenney327 F.3d 307, 314 (4th Cir. 2003). Conclusory statements

devoid of evidentiary foundaticssoare not to be considereBasciyan v. Med. Numeric820
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F. Supp. 2d 664, 670 (D. Md. 2011). All facts must be constirudite light mostavorable to
the nonmoving partyScott v. Harris550 U.S. 372, 378 (2007).
[11.  ANALYSIS

A. Choiceof Law

Under the FTCA, the United States can only be held liable in tort a where férata
or entity would be liable under the law of the place where the incident happéedida v.
United States259 F.3d 220, 223 (4th Cir. 200Because NMs. Shaefer’s fall took place in
Maryland, Maryland tort law governs.

B. Count I: Negligence

To sustain a negligence claim, Mrs. Schaefer must show that (1) Defendant owed her
duty to protecherfrom injury; (2) that such duty was breached; (3) Defendant’s breach was the
cause and proximate cause of Plaintiff's injuries; and (4) damages reQdtechan v. United
States 369 F. App'x 459, 461 (4th Cir. 2010). It is undisputed that Plaintiffs were business
invitees ECFNo. 27-1 at 6; ECF No. 29 at 6. Accordingly, Defendant owed Plaintiffs a duty of
care toprotect them fronunreasonableisk of injury. Sherman v. Suburban Trust C884 A.2d
76, 79 (Md. 1978)Frostbutter v. Bob Evans Farms, InBlo. 12-2388, 2013 WL 4026985, at *4
(D. Md. Aug. 6, 2013) (emphasis added). Unreasonable risks are those that will not be
discovered by invitees exercising ordinary care for their own sadfetherwood Motor Coach
Tours Corp. v. Nathgr84 Md. App. 370, 381 (1990) (quotisierman282 Md. at 24p

Defendant arguethat it cannot be held liable for Plaintiff's injuries because the crack in
the sidewalk did not present an unreasonable risk and was open, obvious and readily apparent to
all, including Mrs. Shaefer ECF 271 at 5-12. Plaintiffs contends thahe sidewalk defect

presented an unreasonable risk which Defendant edigated warnts invitees against the



hazards it posed. Further, Plaintiff contetttsther husband’s walking in front of has well as
othernearbypedestrian®bstructed her viewendering it impossibléor herto avoid injury.
Compl., ECF No. 1. Defendant hfee better argument.

It is well settled thatmeven ground surface generally does not amount to an
“unreasonable riskbecause pedestrianastomarily and ordinarily expect to encounter such
variations in terrainLeatherwood84 Md. App.at 383 (quotingPierce v. Baltimorg220 Md.
286 (1959))see alsdsellerman v. Shawan Rd. Hotel Ltd. P’shipF. Supp. 2d 351, 353 (D.
Md. 1998) (holding that it is common knowledge that cracks and uneven spots often develop in
pavement;)see alsdcott v. Sears, Roebuck and ,G&9 F.2d 1052, 1054 (4th Cir. 1986)
(Plaintiff cannot recover for injuries caused by open and obvious defects sucdgagarities in
grade, unevenness in surface [and] sharp depressions’ frequently present invalldaterys).It
is simply an accepted fact déily living that“pavements will in time become irregular and
uneven from roots of trees, heavy mandsnows, or other causedartin v. Mayor & Council
of Rockville 258 Md. 177, 182 (1970) (city not liable for injuries sustained from depression in
sidewalk that wad %2 inches wide, 7 inches long and no more than 1 %2 inches deep).

Moreover,whereashere,the alleged defeas open and obviou®laintiff is not entitled to
recovery.Coleman 369 Fed. App’x at 462. Open and obvious conditemesapparent and
recognizable to “a reasonable person in the position of a visitor, exercisingrgrderception,
intelligence, and judgmentld. (citing 65A C.J.S. Negligence § 639 (West 2009)). When
encountering such conditionggtinvitee is responsible for exercising basice for her own
safety, including “a duty to look and see what is around [hiet](titing Tennant v. Shoppers
Food Warehousel15 Md. App. 381, 389 (Md. Ct. Spec. App.199YYhether adefect isopen

and obvious usually must beserved for the trier of fad€ & M Builders, LLC v. Strub420



Md. 268, 299 (Md. 2011). However, “where it is clear that any [reasonable] person [in pdaintiff
position] must have understood the danger, the issue may be decided by theédcdaitirig
Prosser and Keeton on Torts, 8§ 68 at 489 (5th ed. 1984)

With the above principles in mind, Plaintiff cannot sustain her claim as a matter. of la
The sidewalk crack, even with a one and a half inch gap at its des@aabng the reasonable
and expected variations ansidewalk surfacerhich Defendats cannobe expected to remedy at
every turnMartin, 258 Md. at 282. Further,raasonable pedestriamPlaintiff's position is
expected to baware of her surroundings aagercise ordinary care to keep herself safe.
That Plaintiff’'s view of the crackiay have been temporaribpstructed by her husbdad
walking in front of her does nabmpel a differenbutcome Mrs. SchaefebDep., ECF No. 27-2
at 21. Although invitees may, in certain instancesXoeised from observing open and obvious
defectsdue tounexpected distractiofgeyond the “miscellay of activity normally found,”
Gellerman 5 F. Supp. 2@t 354, that is not the case here

Pedestrians walking alongside others is amondgrtiiscellany of normal activity
considered customary rather than unexpected. In this régalldrmanis instructive. Therehe
Plaintiff hadtripped on an uneven curb while walking during the daytime and in sneakers.
Plaintiff contended thdiecause she had been distrattgtiaving to be on the lookout for
oncoming cars, she could not be held liable for not noticing the sidewalk defect. The court
rejectedPlaintiff's contention and granted summary judgment for the defepdecisely
becausehe uneven curb was open and obvidosiny reasonablgerson, including Plaintiff,
“exercising ordinary care for her own safétgeed. at 353-54 Similarly here pedestrians on a
sidewalk is as normal arekpectedas potentiabncoming traffic inGellerman Indeed, even

Plaintiff admitted that othing prevented her from putting greater distance betiveesndMr.



Schaefeto give her a better view of the sidewalkBs. SchaefeDep., ECF No. 27-2 at 22.
Defendantannot be held liable for Plaintiff's own choice to walk in a manner that, according to
her, limited her view of aidewalk crack that was othesgi an open, obvious and not
unreasonable variation in terraiBeePhotos, ECF No. 27-5 at 1; ECF No.2%t 2

In sum, the sidewalk crack, when viewed most favorabBlamtiff, was ready
apparent and obvious ta@asonabl@edestrian including Plaintiind did nopresent an
unreasonable risk given the normal and customary variations in terrain. Any t@agmeraon in
Plaintiff's position exercisingrdinary careould avoidthis obvious defect. In this situation,
Maryland lawsimply does not allowPlaintiff's negligence claim to proceedefendans
motion, therefore, is granted as to Count I.

C. Count Il: Lossof Consortium

Defendant’s motion as to Count Il, Mr.I&eefer’'s bss of consortiunslaim fails as well.
Loss of consortiunms designed tdemedy injury to the marital entity arising from “the loss of
society, affection, assistance, and conjugal fellowship suffered by th@alnoait as a result of
the physical injury to one spouse through the tortious conduct of a third V.
Connors 339 Md. 24, 33 (1994%)ee alsdeems v. Western Maryland R®47 Md. 95, 100
(1967). Loss of consortium, therefore a derivative clainpredicated on a finding of harm under
the underlying agligenceclaim. Where, as here, the underlying negligence Count is barred, so
too is the companion loss of consortium claBohmidt v. Town of Cheverl®12 F. Supp. 3d
573, 584 (D. Md. 2016ehn v. Edgecombéa52 Md. App. 657, 694 (2003ff'd, 384 Md. 606
(2005) (holding that a defense which bars recovery for personal injuriesedifio one family

member will also bar recovery for loss of consortium by another family member)



IV. CONCLUSION
For the foregoing reasons, Defendant’s motion for summary judgegranted. A

separate order will follow.
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