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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MECCA MUSARI,

Plaintiff,
V. Case No.: PWG-15-3028
COUNTRYWIDE HOME LOANS et al,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Mecca Musari,pro se has filed a ten-count complaint against Defendants
regarding the foreclosure of her home and rdlatate and federal claims. Certain Defendants
have filed a joint motion to dismiss, arguingatishe lacks standing to bring her claims, is
inappropriately attacking state codlecisions in federal court faertain of her state law claims
and has failed to state a claim for the revdar of her state and federal claintseeDefs.” Mot.,

ECF No. 12

! Defendants in this case are Counidev Home Loans (“Countrywide”), Bank of

America, N.A. (“BofA”), Mortgage Electronidkegistration Systems, Inc. (“MERS”), Federal
National Mortgage AssociationKannie Mae”) Joanne Rankel Feshs (an individual and Ariel
Auctions LLC), Jeffry B. Fisher, William K. SmarDoreen A. Strothman, Virginia S. Inzer,
Carletta M. Grier, Marie Cross (as an indiwal and Fisher Law Groupltlaine Waterson, and
Thomas Clark (as an individual a@deentree Loan Servicing LLC).

Counsel have entered appearances f@efttndants except Counimnde and BofA. For
the remainder of this memoramdwpinion and order, when | statDefendants,” | am referring
only to those Defendants for whormounsel have entered an appearance.

3 Accompanying Defendants’ motion is amm@andum of law, Defs.” Mem., ECF No. 12-
1. Musari has filed an opposition, Opp’n, ECF M6, and Defendants have filed a reply, Reply,
ECF No. 17. Musari has also filed a noticenmbconduct with respect to certain Defendants,
ECF No. 18, but has not asked foligeor explained its relationghito her current claims. As a
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l. BACKGROUND

Musari has alleged ten causesacfion against all Defendarits this case, one of which
was only brought against Countrywide. BecaGseintrywide has not entered an appearance
and has not moved to dismiss her claims, Dédats’ motion to dismiss does not addresses
Count 1: violations of Truth ihending Act (“TILA”), 15 U.S.C. § 160Et. seq.and Count 2:
breach of contract. Defendantsiotion seeks dismissal of hether claims, which are as
follows: Count 3: violations of the Real Est&ettlement Procedurést (‘RESPA”), 12 U.S.C.
§ 2601et seq. Count 4: violations of the Uniform @amercial Code (“UCC”), Article 3; Count
5: violations of the Fair Delffollection Practices Act (“FDCPA,’ 15 U.S.C. § 1692¢; Count 6:
violations of the Fair Credit Repging Act (“FCRA”), 15 U.S.C. 8§ 168%t seq. Count 7:
violations of the Maryland Consumer Protent Act (“MCPA”), Md. Code. Ann., Com. Law
§ 13-101et seq. Count 8: violations of slander of titl€ount 9: perjury; and Count 10: wrongful
foreclosure.

Musari refinanced a mortgage wi@ountrywide on November 21, 20055eeCompl.
19 47-49, ECF No. 1. This mortgage was setbkea deed of trust on her residen@ee id.

19 7, 49. Subsequently, she received a foreclomitiee that she was in debt and that she would

result, | have not considered this notice in rulomgDefendants’ motion to dismiss. A hearing is
unnecessary in this casBeel.oc. R. 105.6.

4 Musari filed her complainon October 6, 2015, and appedo have not yet served
Countrywide or BofA. Under Fed. R. Civ. Pra( as it applied at the time the complaint was
filed,

[i]f a defendant is not served within 12fays after the contgint is filed, the
court—on motion or on its own after no#i to the plaintiff—must dismiss the
action without prejudice agast that defendant or ond¢hat service be made
within a specified time. But if the gihtiff shows good cause for the failure, the
court must extend the time forrsee for an appypriate period.

| will order Musari to serve Countrywidend BofA by September 3, 2016, or Musari’s case
against them will be dismissed without further notice.



need to pay it off to avoid foreclosureSee Debt Notice, Compl.,, Ex. P, ECF No. 1-18.
Foreclosure proceedings began in the Circuit Court for Prince George’s County, Maryland, on
May 17, 2013. See Fisher v. MusariNo. CAE13-14491 (filed May 17, 2013). Musari’s
property was sold to Fannie Mae on December 13, 2GE2Rpt. of Sale, Defs.” Mot., Ex. F.,
ECF No. 12-7. After unsuccessfully contegtithe foreclosure action in circuit cougee
Musari, No. CAE13-14491, Musatri filed for Chapter 7 bankrupt8eeln re Musari No. 15-
13225 (Bankr. D. Md. 2015). On June 19, 2018, iankruptcy court permitted Fannie Mae to
complete the foreclosure proceedingse In re MusariDoc. No. 44, and on June 24, 2015,
discharged Musari’s deb$ee In re MusariDoc. No. 46. The bankruptcy case was closed on
July 1, 2015.See In re MusayiDoc. No. 49.

I. STANDARD OF REVIEW

A. Fed. R. Civ. P. 12(b)(1)

“Standing is a jurisdictional issue . . . Gen. Tech. Applications, Inc. v. Exro Li&88

F.3d 114, 118 (4th Cir. 2004).

> There are several jurisdictional issues before me: (1) the Anti—Injunction Act, 28 U.S.C.

§ 2283, (2) relief concerning preqty that already is thees (the subject) of an ongoirig rem
action in another court, sé&incess Lida of Thurn & Taxis v. Thomps@95 U.S. 456, 466
(1939); (3) theRookerFeldmandoctrine,seeThana v. Bd. of License Comm’rs for Charles Cty.
Maryland No. 15-1660, 2016 WL 3536694 (4th Cir. June 28, 2016)Y (dingerabstentionsee
Tucker v. Specialized Loan Servicil®3 F. Supp. 3d 635 (D. Md. 2015); and (5) standing. The
Supreme Court has “recognized that a fedewalrt has leeway ‘to choose among threshold
grounds for denying audience #&case on the merits.”Sinochem Int'l Co. v. Malaysia Int’l
Shipping Corp.549 U.S. 422, 431 (2007) (quotiRphrgas AG v. Marathon Oil Co526 U.S.
573, 585 (1999) and citin§teel Co. v. Citizens for a Better EnwB23 U.S. 83, 100-01, n.3
(2007)). Because | will rule othe standing issue and find thatétquires futher proceedings
before the bankruptcy court and amendment efdbmplaint, | decline to rule on these other
jurisdictional issues. Defendants are free to reargue these jurisdictional issues in a second
motion to dismiss should there bBegood-faith legal basis for filingne in the future. However,
Defendants would be wise to review carefully the decisionthamaand Tuckerbefore doing

SO.



Standing does not refer simply to a partgapacity to appear in court. Rather,
standing is gauged by the specific common-law, statutory or constitutional claims
that a party presents. “Typically, . . . thianding inquiry requires careful judicial
examination of a complaint's allegations to ascertain whether the particular
plaintiff is entitled to an adjudicatioof the particular claims assertéd.
Int'l Primate Prot. League v. Adm’rs of Tulane Educ. FuB@o U.S. 72, 77 (1991) (quoting
Allen v. Wright468 U.S. 737, 752, (1984)) (emphasisnti Primate). A motion to dismiss for
lack of standing is analyzed as a Rule 12(b){ibtion to dismiss for lack of subject matter
jurisdiction. See Graves v. OneWest Bahlo. PWG-14-1995, 2015 WL 2452418, at *3 (D.
Md. May 20, 2015)see also Nat'l Alliance for Accessibilityic. v. Rite Aid of N. Carolina, Inc.,
1:10CV932, 2011 WL 4499294 (M.D.N.C. Sept. 27, 20@Rursuant to Federal Rule of Civil
Procedure 12(b)(1), a party may assert thatourt lacks subject rtar jurisdiction over a
plaintiff's complaint, including by allenging a plaintiff's standing.”).

A party may move to dismiss a claim pursuanEed. R. Civ. P. 12(b)(1), which allows it
to assert lack of subject matter jurisdiction bytimo as a defense to a claim for relief. A Rule
12(b)(1) motion to dismiss may alje that “the jurisdictional alggtions in the complaint are not
true.” Fontell v. MCGEO UFCW Local 1994o0. AW-09-2526, 2010 WL 3086498, at *3 (D.
Md. Aug. 6, 2010);see Adams v. Bair697 F.2d 1213, 1219 (4th Cir. 1982) (same). If the
defendant alleges as much, then “the Court mayconsider matters beyond the allegations in
the complaint.” Fontell 2010 WL 3086498, at *3. The Cdufregard[s] the pleadings’
allegations as mere evidence on the issue,"itantbnsideration of additional evidence does not
“convert[] the proceeding to one for summary judgmeRichmond, Fredericksburg & Potomac
Ry. v. United State®45 F.2d 765, 768 (4th Cir. 199kge Adams697 F.2d at 1219 (“A trial

court may consider evidence by affidavit, deposs or live testimonywithout converting the

proceeding to one for summary judgment.”).



When a defendant challenges subject mattesdiction, the burden is on the plaintiff to
prove that subject matter jurisdiction exisSee Evans v. B.F. Perkins, .Ct66 F.3d 642, 647
(4th Cir. 1999);EIl-Amin v. Int'l Longshoremen’s Ass’n Local No. 38®%. CCB-10-3653, 2011
WL 2580630, at *2 (D. Md. June 28, 2011). “A cosinbuld grant a Rule 12(b)(1) motion ‘if the
material jurisdictional facts ameot in dispute and the moving part entitled to prevail as a
matter of law.” EI-Amin, 2011 WL 2580630, at *2 (quotirigvans 166 F.3d at 647).

B. Fed. R. Civ. P. 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) prasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwcontests surrounding the factsg therits of a claim, or the
applicability of defenses.’Id. (quotingPresley v. City of Charlottesvilld64 F.3d 480, 483 (4th
Cir. 2006)). To that end, the Court bearanind the requirements of Fed. R. Civ. PBg|l
Atlantic Corp. v. Twombly550 U.S. 544 (2007), andishcroft v. Igbal 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamovwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencia2012 WL 6562764, at *4 (dissging standard from
Igbal and Twombly. “A claim has facial plausibility whethe plaintiff pleads factual content
that allows the court to draw the reasonainifierence that the defendant is liable for the
misconduct alleged.gbal, 556 U.S. at 678. Plaintiff is proceedipgp se and her complaint is

to be construed liberallySee Haines v. Kerned04 U.S. 519, 520 (1972). However, liberal



construction does not absolve Pldintiom pleading plausible claimsSee Holsey v. Collin®0
F.R.D. 122, 128 (D. Md. 1981) (citirgmates v. Owen®61 F.2d 560, 562—63 (4th Cir. 1977)).
| must accept the facts as allegedPiaintiffs’ complaint as trueSeeAziz v. Alcolac658 F.3d
388, 390 (4th Cir. 2011).

When reviewing a motion to dismiss, “[t]le®urt may consider documents attached to
the complaint, as well as documents attacheddartbtion to dismiss, if they are integral to the
complaint and their authenticity is not disputedsposato v. First Mariner BaniNo. CCB-12-
1569, 2013 WL 1308582, at *2 (D. Md. Mar. 28, 20Xke CACI Int'l v. St. Paul Fire & Marine
Ins. Co, 566 F.3d 150, 154 (4th Cir. 2008ge alsd~ed. R. Civ. P. 10(q)J'A copy of a written
instrument that is an exhibit to a pleading isaat of the pleading for gpurposes.”). Moreover,
where the allegations in the complaint conflict wati attached written instrument, “the exhibit
prevails.” Fayetteville Investors v. Commercial Builders, Jri@36 F.2d 1462, 1465 (4th Cir.
1991);see Azimirad v. HSBC Mortg. CorfNo. DKC-10-2853, 2011 WL 1375970, at *2-3 (D.
Md. Apr. 12, 2011). If the documents that the Court considers exceed this scope, the Court must
treat the motion as a motion for summgauggment. Fed. R. Civ. P. 12(Byncrude Canada
Ltd. v. Highland Consulting Group, Inc916 F. Supp. 2d 620, 82(D. Md. 2013). In
considering Defendants’ motion wismiss, | have only looked #@hose exhibits attached to
Musari's pleadings or those exhibits attachedht parties’ filings with respect to this motion
that are integral to the amended complaint aedatithenticity of whiclmas not been disputed.

1. DISCUSSION

A. Standing

Defendants argue that Musari lacks standing to bring all of her claims because Musari's

debts were discharged in Chap7 bankruptcy, these claims existed at the time she entered



bankruptcy, and the claims are dssaf the bankruptcy estat&eeDefs.” Mem. 29-30. Musari

does not dispute, and the recastablishes, that her debts revadischarged in a Chapter 7
bankruptcy and that the claims tlshie seeks to assert in this lavexisted at the time she filed
for bankruptcy. See In re MusayiDoc. No. 47; Compl. At is®y therefore, is whether her
claims are properly the asset$ the bankruptcy estate and tiiey are, how it affects the
disposition of Defendants’ motion to dismiss.

“When a person files for protection from citeds under federal bankruptcy law, all of
the person’s property, including rgenal injury claims, become property of the bankruptcy
estate.” Schlotzhauer v. Mortqr19 A.3d 121, 123 (Md. Ct. Spec. App. 201&rt. granted
128 A.3d 51 (Md. 2015kee also Bowie v. Rose Shanis Fin. Seh<C, 862 A.2d 1102, 1106—

07 (Md. Ct. Spec. App. 2004).0nly the bankruptcy trusteeay bring these claims, including

claims for personal injuries urde (i) “the trustee abandons thé&[ms]” or (ii) “the bankruptcy

court declares them to be exempt from creditor claifie&Schlotzhauerl19 A.3d at 123. The

trustee retains the exclusive right to assertetd@ims even after the bankruptcy case has been
closed and the debtor’s debt dischargktl.at 123—-24see also Bowie862 A.2d at 1113-14. If

a debtor brings suit for claintbat belong to the bankptcy estate, the dedtlacks standing, and

the claims must be dismissed unless the estate has abandoned its rights with respect to the
claims. See Bowig862 A.2d at 110607, 1118 (affirming circadurt’s dismissal of case where

bankruptcy trustee had exclusive right to brabgm and therefore debtor lacked standirsge

6 As will be discussed in this memorandwminion, there are statutory exemptions to a

bankruptcy estate’s proggrfor legal claims for‘injuries of a person.” See Niedermayer v.
Adelman 90 B.R. 146, 148-49 (D. Md. 1988). A personal injury claim like the one in
Schlotzhaueris one type of claim for an “injury od person” that falls within the statutory
exemption; however, other claims for injunf the person, including false imprisonment,
malicious prosecution, and defamation, are also exezaph if the injury to the person is mental
anguish or damage to the person’s reputatieee idat 149.



also Ahteshamuddin v. Rdsntial Credit Sols. Inc.No. WMN-11-854, 2011 WL 4345060, at
*3 (D. Md. Sept. 14, 2011) (“[B]eesse the causes of aatioow asserted bece the property of
the bankruptcy estate and wexever abandoned by the trusteaiRtiff lacks standing to pursue
those claims and they must be dismissed.”).
1. Abandonment
Under 11 U.S.C. 8§ 554, abandonment afparty of the estate occurs when
(a) After notice and a hearinthe trustee may abandon gmpperty of the estate
that is burdensome to the estate or thatf inconsequential value and benefit
to the estate.
(b) On request of a party in interest aafter notice and a hearing, the court may

order the trustee to abandon any propeftthe estate¢hat is budensome to
the estate or that is of inconseqtial value and benefit to the estate.

(c) Unless the court orders otherwisany property scheduled under section

521(a)(1) of this title not berwise administered at thiene of the closing of a

case is abandoned to the debtor and aterred for purposes of section 350

of this title.
See also Ahteshamuddid011 WL 4345060, at *2—3. The Court yntake judicial notice of
matters of public record such as the rdsoof Musari’'s bankruptcy proceedingSee Gatson v.
PNC Bank, Nat. Ass;iNo. PWG-12-2343, 2013 WL 140927, at *1 n.1 (D. Md. Jan. 10, 2013);
Hasan v. Friedman & MacFadyen, P.Alp. DKC-11-3539, 2012 WL 3012000, at *1 & n. 1
(D.Md. July 20, 2012);Kalos v. Centennial Sur. AssocdNp. CCB-12-1532, 2012 WL
6210117, at *2 (D.Md. Dec.12, 2012). dny case, because | considezhallenge to a plaintiff's
standing under Fed. R. Civ. B2(b)(1), | may look outside thagleadings’ alleg@ons without
converting the motion to dismiss &omotion for summary judgmengeeRichmong 945 F.2d at
768.

Upon review of the bankruptcy docketlimre Musari | find no evidence that the trustee

abandoned the claims that Mushais raised in this litigationThere was no notice and hearing



that would satisfy abandonment under 11 U.8&554(a) or 554(b). Fumer, Musari did not
include her claims against Defendants in theeSiale B of her personptoperty or Schedule C
of her property @dimed as exemptSee In re MusayiDoc. No. 27. Accordingly, the trustee
could not have abandoned any claims agddesendants under 11 U.S.C. 8§ 554(c). For these
reasons, | find that the trustee has not abartidhe claims that Musari brought against
Defendants in this action.

2. Exemption

For a debtor’s property to bexempt from being property of the estate, it must be (i)
listed as a claimed exemption on the debtor’s scleeafybroperty; (ii) nosubject to a successful
objection by the trustee; and (iii) authorized by stati®eell U.S.C. 522(l); Bankr. R. 4003;
Schlotzhauerl19 A.3d at 130Bowig 862 A.2d at 1114. “The bankruptcy code sets forth a list
of items that a debtor may be exenmaim the property of the estateegll U.S.C. § 522(b)),
but also permits each state to opt out of thersddseheme and to enact a set of exemptions for
its own citizens.” Schlotzhauerl19 A.3d at 125 n.3. Maryland has set forth its own exemptions
under Md. Code, Cts. & Jud.dtr. § 11-504(b), which provides

The following items are exempt from execution on a judgment:

(2) Except as provided in subsectiondi)this section, mney payable in the
event of sickness, accident, injurgr death of any person, including
compensation for loss of future eargs. This exempdn includes but is
not limited to money payable oaccount of judgments, arbitrations,
compromises, insurance, benefits, compensation, and relief. Disability
income benefits are not exempt if the judgment is for necessities
contracted for after théisability is incurred.

This provision exempts a debtor’s claims for inggrio the person from being the property of the
estate. See, e.gIn re Dobbins 249 B.R. 849, 850 (Bankr. D.d12000). The rationale behind

this exemption is as follows:



A fundamental civility of our jurisprudence subordinates financial obligations to

claims of life and liberty. Thus, withotite citation of authority, our system does

not permit incarceration to satisfy a debt. Nor does it permit the sale of human

beings as chattels. We would never requioe example, the extraction of a pint

of blood from a person for sale satisfaction of a money judgment.

Likewise an exemption law that permits a debtor to retain his claim to

recompense himself for personal injuryoads a creditor’s sipping him of his

means of possibly becoming whole whejuiad in tort. The law will, within

limits, allow for attachment of his property for the satisfaction of debts, and for

that matter lawsuits that go with thabperty, but it will not allow for attachment

of his person for such purpose. Undegsth principles we can expect that a car

which is burned in an electrical fire wile subject to attachment, as would be any

claim against the insurance company forftreeloss. On the other hand, a person

is not a chattel subject tattachment in satisfaoth of a debt, and so, too, a

lawsuit seeking to recompense him for dgm#o his person iskewise protected

from attachment.

Niedermayer90 B.R. at 148. Only injuries to the pams as opposed to inj&s to the person’s
property, are exempt under 8§ 11-504(b)(I0. at 149 (“The test in determining whether a claim
for “injury of the person” falls within the exertipn of this statute is whether the claim is for
injury to property of the debtor avhether it is for injury to the person proper. If the latter, it
will be exempt.”);see also In re Hurst239 B.R. 89, 91 (Bankr. D. Md. 1999). *“[M]oney
payable in the event of sickness, accidentiryn or death of any person” under 8 11-504(b)(1)
permits exemption for “claims for injury of thergen [that] encompass claims for damage to his
psyche, including mental anguish ash@image to reputation . . . 3ee Niedermayef0 B.R. at
149.

Where an individual seeks damages for injtryone’s person and to one’s property as
part of the same cause of action, only the cl@minjury to one’s person may be exempt; the
portion of the cause of action for injury to &@roperty properly Hengs to the bankruptcy
estate. See In re Hurst239 B.R. at 92-93 (holding (i) the parti of a debtor’s personal injury

claim for the injuries to her person was exeipd was the property of the debtor and (ii) the

10



portion of her personal injury claim for lost g&s was not exempt and was the property of the
bankruptcy estate). In cases where a singleecatiaction claims damagédor both injuries to
one’s person and injuries to one’s property, awhi@ of the claim (and its associated judgment
if the claim is successful) could be splitwween the debtor and the bankruptcy est&kee id.

As discussed above, Musari did not list lbaims against Defendants as exempt in
Schedule C of her filing in the bankruptcy proceedingsee In re MusayiDoc. No. 27.
Accordingly, Musari’s claims against Defendants are not exempt from the property of the
bankruptcy estate and currentlfdrgy to the estate. For thisason, she currently lacks standing
to bring all of her claims against Defendants.

B. Futility of Amendment of Plaintiff's Complaint

Musari has not amended her complaint. She has not pleaded damages to her psyche in
her complaint; however, she has stated indpgrosition that Defendants “caused the Plaintiff
much stress and anxiety which was very damggo the Plaintiff's halth.” Opp’n 29.
Although the claims that she has brought agdefendants are currentthe property of the
estate, it is plausible that at least som#hefn are claims for injury to her persoe.( damage to
her psyche) under Md. Code, C&sJud. Proc. § 11-504(b)(2).

The bankruptcy court has discretion topen a bankruptcy case and permit amendment
of the schedule of exempt asse&eeSchlotzhauerl19 A.3d at 130-31. The bankruptcy court
then may consider whether the assets as ardefiatleunder the exemputns set forth in § 11-
504(b). Based on the findings of the bankryptourt should it reopethe case and allow
amendment of the exemptions schedule, Musari Ineathe real party in interest with respect to
at least some of her claims against Defendants therefore have standing to proceed in this

Court. SeeSchlotzhauer119 A.3d 121.

11



1. Count 2: Breach of Contract

Countrywide and BofA have not entered an appearance and appear not to have been
served. Musari has brought a breach of @mtclaim against Countrywide and BofA. As
discussed above, standing is analyzed asssume of subject nti@r jurisdiction. See Nat'l
Alliance 2011 WL 4499294. “[Q]uestionsf subject-matter jurisdiction may be raised at any
point during the proceedings and may, (more precisely, must) be raissda spontedy the
court.” Brickwood Contractors, Inc. \Datanet Engineering, Inc369 F.3d 385, 390 (4th Cir.
2004). “Furthermore, the court hasiadependent obligation to evaluaseia sponteits subject
matter jurisdiction if it is in doubt.”"Romaine v. ObamaNo. JKB-15-3507, 2015 WL 7424272,
at *1 (D. Md. Nov. 23, 2015) (citiniyit. Healthy City Sch. Dist. Bd. of Educ. v. Doy&9 U.S.
274, 278 (1997)).

Breach of contract claims are not exempter Md. Code, Cts. & Jud. Proc. § 11-504(b).
See In re BartonNo. 05-41280-DK, 2006 WL 4667120, at {Bankr. D. Md. June 26, 2006);
Niedermayer90 B.R. at 149. For this reason, | findtlhe bankruptcy court cannot determine
that Musari is the real party interest with respect to her breaghcontract claim. Therefore,
she lacks standing to bring her breach of contract claim against Countrywide and BofA, and
amendment of her complaint witbspect to her breach of contract claim is futile. Therefore, |
will dismiss Count 2 with prejudice.

2. Count 9: Perjury and Count 10: Wrongful Foreclosure

Maryland law does not recognize aivate right of action for perjurySchaub v.
O’Ferrall, 81 A. 789, 791-92 (Md. 1911), and does netognize the cause of action for
wrongful disclosuresee Davis v. Wilmington Fin., IndNo. PIJM-09-1505, 2010 WL 1375363,

at *7 (D. Md. Mar. 26, 2010). Accordingly, noling by the bankruptcy court would permit

12



Musari to bring these actions, and amendnierititile. | will dismiss Counts 9 and 10 with
prejudice.

3. Claims for Injuries not to Musari's Person and Claims for Punitive Damages

Even if Musari succeeds in the proceedibgfore the bankruptcy court, she cannot be
the real party in interest with respect to ttl@ims against Defendants for injuries other than
injuries to her persore(g, economic damages to her propergge In re Hurst239 B.R. at 91—
92, or receive punitive damagesth respect to her claimsee Niedermayei90 B.R. at 149.
Accordingly, Musari’s claims for injuries othéhan injuries to heperson are dismisséd.

4. Counts 1,3,4,5,6,7,and 8

Musari has brought various claims agaiBsfendants that could be exempt under Md.
Code, Cts. & Jud. Proc. 8 11-504(h)(Because | find that the ileruptcy court could plausibly
determine that Musari is the real party in ingérevith respect to at least some of her claims
against Defendants and Musari could amend her leompo allege injurieso her person, | find
that amendment would not be fetilith respect taCounts 1, 3, 4, 8,6, 7, and 8 against
Defendants. Accordingly, | will deny Defendantsotion to dismiss with prejudice Counts 3, 4,

5,6, 7, and 8.

! Because this Court must caey subject matter jurisdictiosua sponteseeBrickwood

Contractors 369 F.3d at 390, and Musaaicks standing to bring clainier injuries not to her
person under Count 1 for the same reasons ascke $tanding to bring claims for injuries not

to her person under Counts 3,54,6, 7, and 8, this ruling alsspplies to Count 1 even though
Count 1 is not the subject of Defendants’ motion to dismiss.

8 For the same jurisdictional reasons discussguanote 7, | must address the disposition

of Count 1 at the same time that | addressdibposition of the remaining counts that are the
subject of Defendants’ motion thismiss: Counts 3, 4, 5, 6, 7, and 8.

9 Defendants state that Musari's claionsder the FDCPA are timearred under the one
year statute of limitations.SeeDefs.” Mem. 23-24 (citing 15 U.S.C. § 1692k(d)). Because
Musari ispro seand | will permit her to amend her complaint for other counts as described in
this opinion, | also will permit her to amend hengmaint with respect to Count 5 for violations

of the FDCPA if it is possible to cure the statute of limitations issue raised by Defendants even
though it appears any amendrhkkely would be futile.

13



However, because Musari currently does mmte standing to bring these claims, | will
dismiss Count 1 and grant Defendants’ motiomligmiss Counts 3, 4, 5, 6, 7, and 8 subject to
Musari being permitted to file a motion in bankruptcy court to reopen her bankruptcy case and
amend her schedule of exemptions. She will inftne Court whether she intends to seek this
relief from the bankruptcy court on or befadkegust 24, 2016. If sheesdts not to proceed in
bankruptcy court, all of her claims will béismissed with prejudice because she will lack
standing, and the case will be closed.

If Musari does proceed in bankruptcy court, the bankruptcy court first will determine
whether to reopen her case amtond whether to permit herdamend her schedule of exempt
assets. If the bankruptcy court declines to emofhe bankruptcy case or declines to permit her
to amend her schedule of exempt assets, her claims in this case will be dismissed with prejudice
because she will be unable to obtstanding, and the case will be closed.

In order to proceed in this case, Musaristnseek a determination from the bankruptcy
court on whether any of the claims in this case are exempt under 8§ 11-504(b)(2). For each cause
of action corresponding to the cosinh this case that she asserts is exempt and belongs to her,
the bankruptcy court will determine whether thh&m for injury to her person corresponding to
each count is exempt and therefore whether stieeiseal party in intest with respect to each
count'® The bankruptcy court may deei that some or all of the causes of action in this case

cannot support a claim forjury to Musari’'s person.See NiedermayeB0 B.R. at 149 (finding

10 Alternatively, it is possible fothe bankruptcy court to determine that Musatri is the real

party in interest with respect these claims if it finds that the bankruptcy estate abandoned its
ownership of her claimseell U.S.C. § 554, which coulddlude abandonment not only her
claims for injuries to her person but also claims for other damaggse€conomic damages or
punitive damages). If the bankruptcy courmds that the estate completely abandoned its
ownership of all components dflusari's causes of actions, would reconsider my order
dismissing her claims for injurieshar than injuries to her person.
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that “the claim for damages fordach of contract is not a claifor injury to the person” and is
properly “part of the bankruptogstate”). Any claims that theankruptcy court determines are
not exempt under § 11-504(b)(2) and belong ® blankruptcy estate will be dismissed with
prejudice in this case because Musari will bahla to obtain standinglf the bankruptcy court
finds that she is the real party in interest with respect to certain of her claims against Defendants,
I will permit her to amend her complaint to et the findings of théankruptcy court, plead
any injuries to her person thate consistent with the bankraptcourt’s findings, and address
the pleadings deficiencies identified in Defendants’ motion to dismiss. Musari will not be
permitted to amend her complaint for any otperpose. This case will be administratively
closed for six months while Musaeeks a determination fromettbankruptcy court of whether
certain of her claims against f2adants belong to her as opposedhe bankruptcy estate, and
she will file a status report by the earlier obReary 3, 2017, or within 21 days of the resolution
of these issues in bankruptcy court.

V. CONCLUSION

For the reasons stated abple/ill GRANT IN PART and DENY IN PART Defendants’
motion to dismiss.

ORDER
Accordingly, it is this 3rd dagf August, 2016, hereby ORDERED that
1. Plaintiff will serve Defendants Countrywidéome Loans and Bank of America, N.A. by
September 3, 2016, or the case agairesdiDefendants will be dismissed;
2. Defendants’ motion to dismiss, ECF NI2, is GRANTED IN PART and DENIED IN
PART,

3. Counts 2, 9, and 10 are dismissed with prejudice;
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4. Plaintiff's claims for injuries other thamjuries to her person, including claims for
punitive damages, with resgt to Counts 1, 3, 4, 5, 6, 7, and 8 are dismissed with
prejudice;

5. Plaintiff's claims for injures to her person with respdo Counts 1, 3, 4, 5, 6, 7, and 8
are dismissed subject to further proceedings before the bankruptcy court and potential
future amendment of the complaint;

6. Plaintiff will file a status report on obefore August 24, 2016, informing this Court
whether she will seek a determination in baipkcy court that she is the real party in
interest of the claims fanjuries to her peson corresponding tGounts 1, 3, 4, 5, 6, 7,
and 8 and failure to do so will result in the dismissal of these claims; and

7. Upon receipt of Plaintiff's status reportfanming me on whether she will proceed in
bankruptcy court, | will issel an additional order consistewith this memorandum
opinion regarding the status angmbsition of this case as follows:

a. If Plaintiff elects not to proceed in bankruptcy court, all of her claims will be
dismissed with prejudice, and the case will be closed; or

b. If Plaintiff elects to proceeth bankruptcy courtthis case will be administratively
closed for six months while she seekdetermination from the bankruptcy court
of whether certain of her claims agdifxfendants belong to her as opposed to
the bankruptcy estate. She will file atsis report by the deer of February 3,
2017, or within 21 days of the resolutiohthese issues in bankruptcy court.

So ordered.
IS/

Paul W. Grimm
United States District Judge

dpb
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