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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

DAWN J. BENNETT,

etal., *
Plaintiffs, * Case No.: PWG-15-3325
V. *
U.S. SECURITIES & EXCHANGE *
COMMISSION,
*
Defendant.
* * * * * * * ’ * * * * * * *

MEMORANDUM OPINION AND ORDER

After investigating Plaintiffs Dawn Bennett and Bennett Group Financial Services,
LLC for more than three years with regard tleged violations of federal securities laws, the
U.S. Securities and Exchange Commissiohe (t‘Commission” or “SEC”) instituted an
administrative proceeding against them. Compl. ICF No. 1. And, as part of the proceeding,
the Commission scheduled a hearing to belginuary 25, 2016 before an administrative law
judge (“SEC ALJ"). Pls.” Mem. in Supp. of Mot. for Temp. Restraining Order 1-2, ECF No. 5.
In an effort to halt the administrative proceegpermanently, Plaintiffs filed suit, claiming that
SEC ALJs are “inferior Officers,” luin violation of the Appointmas Clause, U.S. Const., art.
Il, 8 2, cl. 2, they are not appointed by theCSEommissioners, who amonsidered “Heads of
Department” and therefore have appointment povBaeCompl. 11 2—4. They also claim that
the ability to remove SEC ALJs from office, wh can be done only f@good cause, is vested in
other officers who also can be removed only ¢gmod cause, in violation of Article II, as

construed inFree Enterprise Fund v. Public Co. Accounting Oversight B8l U.S. 477, 484
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(2010). Id. Plaintiffs ask this Court (1) to “emp[] the Commission from carrying out an
administrative proceeding against Plaintiffahd (2) to declare unconstitutional both “the
statutory and regulatorgrovisions and practices for sel@agt and designating SEC ALJs” and
“the statutory and regulatomrovisions providing for the position of SEC ALJ and the tenure

protection for that position.’ld. at 22.

Additionally, with the January hearingnminent, Plaintiffs filed a motion for a
preliminary injunction to prevent the admimeive proceeding from nwing forward during the
pendency of this litigation. BEENo. 22. The parties fully briefed the motion, ECF Nos. 24, 26,
27, and | held a hearing on the matter on DecerhiBe2015. Because | found that this Court
lacks jurisdiction, | denied Rintiffs’ motion and dismissed ith case. ECF No. 29. This

Memorandum Opinion reiterates and ame#fmy rulings made in open court.
Jurisdiction

The federal district courts hall have original jurisdiction of all civil actions arising
under the Constitution, laws, or treatiestio¢ United States.” 28 U.S.C. § 133&e also28
U.S.C. 82201 (federal district court may drateclaratory relief ‘iln a case of actual
controversy within its jurisdiction’ But, a statute providing fagency review will divest the
federal district courts of jurisdiction if “the tatutory scheme’ displaya ‘fairly discernible’
intent to limit jurisdiction, and the claims &sue ‘are of the typ€ongress intended to be
reviewed within th[e] statutory structure Free Enters. Fund v. Pub. Co. Accounting Oversight
Bd, 561 U.S. 477, 489 (2010) (quotiipunder Basin Coal Co. v. RejdsiL0 U.S. 200, 207, 212
(1994) (internal quotation marks omitted)). Cagy did not intend claims the be reviewed
within the statutory scheme, that is, by theragy only, “if [1] ‘a finding of preclusion could

foreclose all meaningful judiciakview’; [2] the suit is ‘wholly collateral to a statute’s review



provisions’; and [3] the claims are ‘outside the agency’s expertise.(uotingThunder Basin
510 U.S. at 212-13 (internal quotation marks omijtedfourts weigh the first factor most
heavily. See, e.g.Bebo v. S.E.C.799 F.3d 765, 775 (7th Cir. 2015) (referring to the first
Thunder Basirfactor as “the most critical thread the case law” and finding it dispositive);
Altman v. S.E.C.768 F. Supp. 2d 554, 559-60 (S.D.N.Y. 20(@bserving that the firsthunder
Basinfactor “seems most important” afilumps other considerationsaff'd, 687 F.3d 44 (2d

Cir. 2012) (per curiam).

A. Intent of Statutory Scheme

The Securities and Exchange Act of 1934, 15 U.S.C. 8®¥8ag. provides for review
of final administrative orders ithe federal courts of appeal$See alsdl5 U.S.C. 88 80b-1 —
80b-21 (Investment Advisers Act). Free Enterprise Fundhe Supreme Court concluded that,
under facts that are distinguishable from this ctmse statutory scheme did “not expressly limit
the jurisdiction that other stagg confer on districtourts,” and did not “do so implicitly,”
suggesting that any intent to limit jurisdmti over the petitioners’ claims was not fairly
discernible. See Free Enters. Fun&61 U.S. at 489. More recent circuit decisions in other
contexts, however, have found the intent tofddy discernible in tis statutory schemeSee
Jarkesy v. S.E.C803 F.3d 9, 17 (D.C. Cir. 2015) (*‘Givahe painstaking detail with which’
Congress set forth the rules govegithe court of appeals’ revief Commission action, ‘it is
fairly discernible that Congress intended to deny [aggrieved respondents] an additional avenue of
review in districtcourt.” (quoting Elgin v. Dep’t of Treas.132 S. Ct. 2126, 2134 (2012)));
Bebq 799 F.3d at 767 (“It is ‘fairly discernible’ frothe statute that Congr®intended plaintiffs
in Bebo’s positiorito proceed exclusively through the siairy review scheme’ set forth in 15

U.S.C. § 78y.” (quotindelgin, 132 S. Ct. at 2132) (emphasis added)).



Notably, the plaintiffs’ positions irBebo and Jarkesywere distinct from that of the
petitioners inFree Enterprise Fundn BeboandJarkesy as in this case, the plaintiffs sought to
enjoin agency enforcement proceedirtat already had begun, whereasFiree Enterprise
Fund the petitionersvould have had to violate the lawitwluce agency action from which they
then could bring a claim, as dissed in further detail belowln any eventnotwithstanding
their finding that the intent to limit jurisdictionas fairly discernible from the statutory scheme,
theBeboandJarkesyCourts addressed tAdunder Basirfactors to determine whether Congress
intended to limit jurisdiction with regartd the specific claims at issu&ee Bebo799 F.3d at
773-75;Jarkesy 803 F.3d at 18-24ee also Free Enters. FunB61 U.S. at 489 (stating that
statutory scheme divests courtjofisdiction if the statute shows “firly discernible’ intent to
limit jurisdiction, and the claims at issue ra of the type Congresstended to be reviewed
within th[e] statutory structure™ (quotindhunder Basin 510 U.S. at 207, 212) (emphasis

added)).

Thus, given that Plaintiffs’ constitutionatlaims relate to ongoing administrative
proceedings, following@eboandJarkesy it appearghat Congress’s intent to limit district court
jurisdiction is fairly discernible. See Bebo799 F.3d at 767Jarkesy 803 F.3d at 17. In keeping
with Beboand Jarkesy | considered th&hunder Basirfactors to determine jurisdiction in this
particular instance. And, a review of thi@under Basirfactors reinforced the conclusion that
Plaintiffs’ constitutional claims first must beeviewed through the administrative process

(followed by review at the Court of Appealghd not through a district court action.
B. Thunder Basin Factors

Free Enterprise Fundb61 U.S. 477is the starting point for my analysis of thbunder

Basin factors. InFree Enterprise Fundthe petitioners’ challemy pertained not to the



constitutionality of the appointmé of an SEC ALJ but rather tine constitutionality of the
Public Company Accounting Oversight Boaf@oard”), which operated under Commission
oversight. 561 U.S. at 485-86. At the time the petérs filed suit in district court, the Board

had begun a formal investigation but had rssiued a final order impiog sanctions against
them. Moreover, it would not necessarily do so, as the Board did not issue a final order as to

every action that it took.

Significantly, judicial reviewwas available only for Gomission, not Board, action.
Therefore, when the petitioners sought to challehgevery existence of the Board, rather than
one of its rules or a sanctionimposed, there was nothing for themappeal to obtain federal
court review within the statutory scheme. eT@overnment argued thtte petitioners should
“incur a sanction (such as a sizable fine) igporing Board requests for documents and
testimony” as a means to “win access to a court of appelalsdt 490. The Supreme Court did
“not consider this a ‘meangful’ avenue of relief,'id. at 490-91 (quoting hunder Basin510
U.S. at 212), noting that the Cotnormally do[es] not require plaiiffs to ‘bet the farm . . . by
taking the violative action’ beforé&esting the validity of the law,”id. at 490 (quoting
Medimmune, Inc. v. Genetech, |n849 U.S. 118, 129 (2007)). @ime basis of facts not found
in this case, the Supreme Coudncluded that preclusion ofstiiict court jurisdiction would

foreclose all meaningfyldicial review. Id.

The Free Enterprise FundCourt next concluded that the “general challenge” the

petitioners made to the Board was “collatetal any Commission orders or rules from which
review might be sought,” given thdthe] petitioners olgct[ed] to the Board’ existence, not to
any of its auditing standards,” and there was no proceeding pending from which they could

appeal. Id. at 490. Additionally, the Court concluded thia¢ claims at issue were “outside the



Commission’s competence and expertise,” as thdynot “require ‘technical considerations of
[agency] policy.” Id. at 491 (quotingJohnson v. Robispn4l5 U.S. 361, 373 (1974)

(emendation irFree Enters. Fund

Two years later, the Supreme Court reconsidered thumder Basirfactors inElgin v.
Department of Treasuyyl32 S. Ct. 2126 (2012), tag a different tack in its analysis of what
qgualifies as a “wholly collateral” claim. Ther Elgin, a federal employee discharged for a
statutory violation, appealed tbe Merit Systems Protection Board (“MSPB”), in accordance
with the Civil Service Reform Act (“CSRA)5 U.S.C. § 1101, which governed review of
adverse federal employment actiond. at 2130-31. He argued that the statute he was found to
have violated was unconstitutional, and the MSPB dismissed the apgedlhereafter, instead
of appealing to the Federal Circuit, which haextlusive jurisdiction’ oveappeals from a final
decision of the MSPB” under the CSRA, Elgalpng with the other discharged employees,
brought the same constitutional claims in fedetatrict court, which concluded that it had

jurisdiction to hear the claimdd.

After the First Circuit vacatedholding that the district emt lacked jurisdiction, the
Supreme Court granted certiorari to deteemiwwhether there was “an exception to CSRA
exclusivity for facial or as-applied cditational challenges to federal statutekl” at 2131-32,
2134. The Court considered the text, structangl purpose of the CSRA and concluded that it
was “fairly discernible that Congss intended to deny . . . employees [who could seek review in
the Federal Circuit] an additional avenue of review in district coudt.’at 2133—-34. Reasoning
that “the distinction between facial and as-applied challengastiso well defined that it has
some automatic effect,” anddh jurisdictional determinationsannot “involve . .. amorphous

distinctions,” it held that the CSRA’s “exclugtiy does not turn on the constitutional nature of an



employee’s claim, but rather on the type tbE employee and the challenged employment
action.”ld. at 2135-36 (quotin@itizens United v. Federal Election Comm5b8 U.S. 310, 331

(2010)).

The Court then analyzed ti&under Basirfactors to discern wdther Congress intended
for the claims at issue to be reviewed withie gtatutory scheme of the CSRA. It stated that
whether the MSPB actually haar believed that it had, the authority to determine the
constitutionality of statutesvas irrelevant to whether aemployee could obtain meaningful
review under the statutory schemé&lgin, 132 S. Ct. at 2136-37. The Court reasoned that

Congress could “inten[d] to precledlistrict court jusdiction” even wheréthe administrative

body could not decide the constitutionality of a federal law,” because the issue nonetheless

“could be ‘meaningfully addressead the Court of Appeals.”ld. (Quoting Thunder Basin510
U.S. at 215). It observed that “the CSRAiesv scheme fully accommodates an employee’s
potential need to establish facts relevant ® donstitutional challenge to a federal statute,”
through judicial notice and the NPB’s authority “to take evide® and find facts for Federal
Circuit review,” such that “comisutional claims can receive meaagful review within the CSRA

scheme.ld. at 2138-39.

With regard to the secondhunder Basinfactor, the Supreme Court concluded that
petitioners’ constitutional claimsere not “wholly collateral” tthe CSRA scheme because they

were “the vehicle by which [the petitioners sougbtfeverse the removakdisions, to return to

federal employment, and to receive the compensation they would have earned but for the adverse

employment action.”ld. at 2139-40. It reasondiat “[a] challenge twemoval is precisely the
type of personnel action regularly adjudicatedtfsy MSPB and the Federal Circuit within the

CSRA scheme,” and “reinstatement, backpay, d@twireey’s fees are pre@ly the kinds of relief



that the CSRA empowers the MSPB and the Fed&ralit to provide,” that is, “relief that the
SCRA routinely affords.”ld. at 2140. As for the third factor—whether the claims fell within the
agency’s expertise—, the Suprer@ourt observed that there may be “many threshold questions
that may accompany a constitutional claim and teckwthe MSPB can apply its expertise,” such
as questions concerning the petitioners’ employraed questions of intpreting a statute that
“the MSPB routinely considers,” either of whicbuld dispose of the casd@thout the need to
reach the constitutional issuéd. See generally Slack v. McDaniék9 U.S. 473, 485 (2000)
(noting that courts “will nofpass upon a constitutional questialthough properly presented by
the record, if there is also present someeoground upon which the case may be disposed of”

(quotingAshwander v. TVA97 U.S. 288, 347 (1936) (Brdeis, J., concurring)).

Since theFree Enterpriseand Elgin cases were decided, two Courts of Appeals have
addressed the jurisdictional question | must deci@ebo v. S.E.C.799 F.3d 765 (7th Cir.
2015), provides an extremely helpful analysi$-ade Enterprise FundndElgin, especially with
regard to the meaning of “wholly kateral” and thenterplay among th&hunder Basiractors.
Bebo, the subject of an administrativefagnement proceeding before the Commission,
challenged the constitutionalitf the proceeding in federdistrict court on grounds including
an Atrticle Il violation. The district court tod that it lacked jurisdiction, reasoning that
“[a]ppellate review [of the admisirative proceeding] in the court of appeals is sufficieBebo
v. S.E.C. 2015 WL 905349, at *4 (E.D. Wis. Mar. 3, B)1 When Bebo argued on appeal that
the applicable administrative review scheme fiaadequate because, by the time she is able to
seek judicial review in a courof appeals, she will havalready been subjected to an
unconstitutional proceeding,” the Seventh Gircwas unsympathetic, reasoning that the

Supreme Court already “rejectéuis type of argument iRTC v. Standard Oil Cp.449 U.S.



232, 244 (1980), holding that the expense afhsfuption of defending oneself in an
administrative proceeding does not automaticallytlensi plaintiff to pursa judicial review in

the district courts, even whéimose costs are ‘substantial.Bebq 799 F.3d at 775.

The Seventh Circuit cohaled that the firsThunder Basirfactor (meaningful judicial
review) militated against the digit court's exercise of jusdiction because Bebo was “already
the respondent in a pending enforcement proogedio she [did] not need to risk incurring a
sanction voluntarily just to bring her constiaral challenges before a court of competent
jurisdiction,” as theFree Enterprise Fungbetitioners would have had to do, and following the
administrative proceeding, she would be able to “raise her objections in a circuit court of appeals
established under Article 111.1d. at 774—75. In so doing, the Sette Circuit relied heavily on

Elgin, observing:

First, Elgin made clear that [a plaintiffannot sue in district court under
§ 1331 merely because her claims are facial constitutional challenges. Second, it
established that jurisdiction does notntwon whether the SEC has authority to
hold [a statute] unconstitutional, nor doishinge on whether [a plaintiff's]
constitutional challenges fall outside the agency’s expertise. THiga showed
that the ALJ's and SEC's fact-finding capties, even if more limited than a
federal district court’s, are sufficierfor meaningful judicl review. Finally,
Elgin explained that the possibility that [a plaintifff might prevail in the
administrative proceeding (and thereby avoid the need to raise her constitutional
claims in an Article Il court) doesot render the statutory review scheme
inadequate.

Id. at 773.

The BeboCourt then turned to treecond factor (whollgollateral), notig that “[n]either
Elgin nor Free Enterprise Fundlearly defines the meaning of helly collateral,” and that, in
their wake, courts have spiit how they determine whetharclaim is wholly collateralBebq
799 F.3d at 773. Some courts “focus on the klatip between the merits of the constitutional

claim and the factual allegations against thengiiin the administrative proceeding,” finding



the claim to be wholly collateral if thadtual history is distinct, in keeping wiEtee Enterprise

Fund. Id (citingHill v. S.E.C, --- F. Supp. 3d ----, ----, 2015 WL 4307088, at *9 (N.D. Ga. June

8, 2015);Duka v. S.E.G.--- F. Supp. 3d ----, --—-, 2015 W1943245, at *6 (S.D.N.Y. Apr. 15,
2015);Gupta v. S.E.C.796 F. Supp. 2d 503, 513 (S.D.N.Y. 2P110thers “focus on whether

the constitutional claims are being raised as a ‘vehicle’ to challenge agency action taken during
an administrative proceeding, findingethlaim not to be wholly collatal if it is that “vehicle,”

in keeping withElgin. Id. at 773—74(citing Tilton v. S.E.C.No. 15-CV-2472(RA), 2015 WL
4006165, at *12 (S.D.N.Y. June 30, 201Bgbo v. S.E.C2015 WL 905349, at *4 (E.D. Wis.

Mar. 3, 2015)). Thus, the couatknowledged that it isot fully settled which approach a court

should take.See id.

Nonetheless, it observed th&ebo’s suit can reasonably be characterized as ‘wholly
collateral’ to the statute’s review provisionsdaoutside the scope ofdhagency’s expertise,”
Bebq 799 F.3d at 767, but then “assumed for puepasf argument that Bebo’s claims [were]
‘wholly collateral’ to the administrative restv scheme,” without aosing an approach or
resolving either the second or the thiifdunder Basidactor,id. at 774. Rather, the court stated
that whether the claims were wholly collaterals immaterial, becauseh& most critical thread
in the case law is the firfrree Enterprise Funfand Thunder Basihfactor: whether the plaintiff
will be able to receive meaningdfjudicial review without accesto the district courts.”ld. at
774. It reasoned that the second #mrd factors were “relevantjut “not controlling” because
“the Supreme Court has never s#idt any of them are sufficieigonditions to bring suit in
federal district court under § 133118. Thus, because the statutorjyeme did not foreclose all

meaningful judicial review, th&eventh Circuit held that Bebo “must pursue judicial review in

10



the manner prescribed by the statute,” even ifchk@ms were wholly collateral to the statutory

scheme and beyond the agency’s experiideat 767.

The most recent appellate consideration of this issue to date dakasy v. S.E.C803
F.3d 9, 11 (D.C. Cir. 2015), in which an individusubject to an administrative proceeding
before the Commission filed suit in distriatwet, alleging constitutional violations and seeking
termination of the administrative proceeding. Th&reit court dismissed for lack of jurisdiction
and the D.C. Circuit affirmedg., on the basis that all thr8&under Basirfactors indicated that
Jarkesy’s constitutional claims against the Commission did not “fall outside an overarching

congressional design.ld. at 17-18, 22.

As for the first factor, the D.C. Circuibbacluded that “a finding of preclusion’ would
not ‘foreclose all meaningful judial review’ of Jarkesy’s claimsjd. at 20, observing that the
Supreme Court irElgin “reiterated that, so long as a court caventually pass upon the
challenge,” parties can be required to bringstitutional challenges “through the administrative
route.” 803 F.3d at 18 (quotiriglgin, 132 S. Ct. at 2136—-37) (emphasis added). Similar to the
BeboCourt, the D.C. Circuit differentiatdétee Enterprise Fundhoting that “the considerations
animating the [Supreme] Court’'s decisionFree Enterprisgwere] absent” because “Jarkesy
would not have to erect a Trojan-horse challetagan SEC rule or ‘bet the farm’ by subjecting
himself to unnecessary sanction under the seesiritiws,” as “Jarkesjwas] already properly
before the Commission,” and “should the Commissidimal order run agaist him, a court of
appeals [was] available to hear those challengdéd.’Likewise, “Jarkesy’s situation [did] not
share the characteristics that led the Cairt permit a judicial challenge outside the
administrative scheme” iMcNary v. Haitian Refugee Ctr. Inc489 U.S. 479, 492 (1991),

because, as noted, Jarkesy would not have td thee farm™ to secure judicial review, and

11



Jarkesy would not be precluded from obtainthg discovery necessary to substantiate his
constitutional challengedd. at 21. Noting that iBBebq the Seventh Circuit found the presence
of meaningful judicial reiew sufficient in and of itself to cohale that the district court lacked
jurisdiction, the D.C. Circuit, hamg found meaningful judial review to be available to Jarkesy,
instead opted to “approach the various fatas guideposts for a lstic analysis,” and

addressed them each in tulch. at 22.

With regard to the second factor, the D.C. Circuit reliedEbgin to conclude that
Jarkesy’s claims were not collateral becailmy “ar[o]se from actions the Commission taok
the course ofthe Commission’s administrative enforoem scheme]” and were “the ‘vehicle by
which’ Jarkesy [sought] to prevail in his administrative proceeding,” such that they were
“inextricably intertwined with the conduct of the very enforcemaioceeding the statute grants
the SEC the power to institute arebolve as an initial matter.Jarkesy 803 F.3d at 23 (quoting
district court) (emphasis added). The cawsted that, while the Supreme Court reached the
opposite conclusion iRree Enterprise Fundthe circumstances were different there because the
Free Enterprise Fundoetitioners brought their claimgefore any enforcement proceedings
began, such that they were “not[the administrative review] scheme at alld. It was pivotal
to the D.C. Circuit's decision #t “Jarkesy brought th[e] actioafter the Commission had
initiated its enforcement proceedings against, land he [sought] to challenge multiple aspects
of that ongoing proceeding.ld. (emphasis added). The court stathat “[t]he result might be
different if a constitutional challenge were filed in coudméfore the initiation of any
administrative proceeding . .. .Id. (emphasis added). The natafethe constitutional claims
was not relevant, however, because the paatiesthe court would ndiave “clear guidance

about the proper forum for the employee’s claimhatoutset of the case™ they had to rely on

12



“the framing of a constitutional challenge—based on potentially ‘hazy,” ‘amorphous,” and

‘incoherent’ categories.”ld. at 24 (quotindelgin, 132 S. Ct. at 2135).

Although not directly on pointthe Fourth Circuit’s jusdictional analysis iVirginia v.
United States74 F.3d 517 (4th Cir. 1996glso is instructive. There, the Environmental
Protection Agency (“EPA”) “took final action” @inst the Commonwealif Virginia under the
Clean Air Act ("CAA”), and Virginia filed suit irdistrict court “to challenge the constitutionality
of various provisions of the [CAA].Virginia, 74 F.3d at 519, 521. The Fourth Circuit affirmed
the district court’s conclusion that it lacked jurisdictiolal. at 519. It observed that, although
Virginia sought “a ruling thatertain parts of the CAA arenconstitutional,the practical
objective of the complaint [was] to nullify final actions of EPAd. at 523. Therefore, it was
“of no consequence” that Virginia brought constitutional claims, because jurisdiction under the
relevant statute “turn[ed] on whether final ageragtion [was] the target of the challenger’s
claim,” which it was. Id. Thus, the Fourth Circuit held that, even though Virginia “fram[ed] its

complaint as a constitutional challenge to the CAakd insisted that itlid “‘not seek a review

of any final EPA action,” but rather directéits ‘constitutional challenge ... to the statute
itself,” judicial “review was available in the circuit court under [the CAA] and that review [was]
exclusive.” Id. at 522. Specifically, Virgiia could have oltined judicial reiew through an
appeal of the EPA action withthe statutory schemeld. at 519;see also Nat'| Taxpayers
Union v. U.S. Soc. Sec. AdmiB76 F.3d 239, 240-41, 243-44 (4%hr. 2004) (applying the
three Thunder Basinfactors to conclude that districtourt lacked jurisdiction over a
constitutional challenge to administrative pratiags before the Social Security Administration,

given that the constitutionalaims could have been “meaningfully addressed by the court of

appeals in due course”; notingath“[tlhere is simply no impéiment to the adjudication of

13



constitutional issues through petitions for diregtiew of final agency actions in the circuit
courts” (quoting Virginia, 74 F.3d at 523)). With thesgpinions in mind, | consider the

Thunder Basiriactors in this case.
1. Meaningful Judicial Review

Pursuant to the Securities and Exchamgd, an SEC ALJ may preside over an
administrative proceeding and issue an indiatision, but the Commission “alone possesses the
authority to issue a final order.Jarkesy v. S.E.C803 F.3d 9, 12-13 (D.C. Cir. 2015gel7
C.F.R. 88 201.110, 201.111(i), 201.360(a)(1), (bXd), 201.410(a), 201.411(a). Consequently,
unlike in Free Enterprise Fundwhere Board action would notcessarily lead to a Commission
order that the petitioners could appeal, the SEC #&Hécision in this caseill not go into effect
until the Commission acts. See Jarkesy803 F.3d at 12-13; 17 C.F.R. §201.411(a).
Significantly, “final Commission orders can b&viewed in the courts of appealsJarkesy 803
F.3dat 13 (citing 15 U.S.C. 8 78y(a)(1)). Therefpif Plaintiffs are ggrieved, it will be by

operation of a final, appealable Commission decisi®ee id.

And, because Plaintiffs already are facing ageenforcement for past allegedly violative
conduct, they will not have to intentionally vicdaa law to appear before an SEC ALJ, obtain a
final appealable decision, and ultimatelytaib judicial review. Again, unlike iRree Enterprise
Fund the “bet the farm™ element that precludedamingful judicial review is not presenfee
Free Enters. Fund561 U.S. at 489 (quotingledimmung549 U.S. at 129)see also Jarkesy
803 F.3d at 18 (appellate review meaningfuhere administrative proceeding already
underway); Bebg 799 F.3d at 774-75 (same). In suifnthis Court lacks subject matter
jurisdiction over the pending case, Plaintiffs nibbledess can obtain judicial review through the

appellate process under the Securities and ExchacigeGranted, under this scheme, Plaintiffs

14



cannot obtain judicial review until ¢y reach a federal appellate courSee 15 U.S.C.
8§ 78y(a)(1). Thus, the issue is whether ttetayed judicial reviewvould be “meaningful.’'See

Thunder Basin510 U.S. at 212-1Free EntersFund 561 U.S. at 489.

The Southern District of New York ifilton v. S.E.G.No. 15-2472, 2015 WL 4006165,
at *4-6 (S.D.N.Y. June 30, 2015), recently reasomieat such a delay did not foreclose
meaningful review because “[o]ftentimes in aystem, a party challenging the legality of the
very proceeding or forum in which she isddting must ‘endure’ those proceedings before
obtaining vindication.” For example, in cimal proceedings, defendants raise constitutional
challenges in district court archnnot appeal the trial court dotgs until trial concludesSee,
e.g, United States v. Williams, JrNo. 14-4049 (4th Cir. Dec. 14, 2015) (slip op.) (post-
conviction appeal on Fourth Amendment groundsetdeon district court’s denial of defendant’s

motion to suppress). Previously, the Southaistrict of New York similarly observed:

At least some SEC respondents seetel@ve that they can procure a one-way
ticket out of an agency proceeding antbinlistrict court simply by raising a
constitutional allegationThunder Basin, Free Enterprise Funahd good sense
say otherwise. This Court’s jurisdictias not an escape hatdor litigants to
delay or derail an administrative action wh&atutory channels of review are
entirely adequate. . . [T]he Court concludes that permitting plaintiffs to seek pre-
enforcement relief from the SEC in tldase would be “inimical to the structure
and purposes” of the statutory review scheme governing SEC adjudications and
would not provide an otherwise unavaibheans of effective judicial review.
The Court therefore lacks subject maijtarsdiction and the complaint must be
dismissed.

Chau v. S.E.C.72 F. Supp. 3d 417, 425-26 (S.D.N.Y. 20Ifpotnote omitted) (emphasis
added);see Altman v. S.E.(768 F. Supp. 2d 554, 559-60 (S.D.N.Y. 2011) (concluding that, “as
the Exchange Act explicitly provides for it, Altmarclaim could be meaningfully addressed in
the Court of Appeals”)aff'd, 687 F.3d 44 (2d Cir. 2012) (per curiam). Indeed, the Supreme

Court and the D.C. Circuit have said that all tisahecessary for meaningfjudicial review is

15



that “a court careventuallypass upon the challengeelgin, 132 S. Ct. at 213637 (emphasis

added)Jarkesy 803 F.3d at 18 (quotiniglgin).

It is true thatChauandTilton are on appeal to the Secondddit, and the Second Circuit
stayed the Commission'administrative action inTilton while it reviews the district court’s
decision. See Tilton v. S.E.CNo. 15-2103, Order (2d Cir. Sefdf7, 2015), Morris Decl. Ex. 3,

ECF No. 23-3;Chau v. S.E.C.No. 15-461, Order (2d Cir. Ded, 2015) (adjourned pending
decision inTilton v. S.E.C.No. 15-2103 (2d Cir.). But, | canndiscern the grounds for the stay

from the Second Circuit's enigmatic order, ieth states, in full: “On application of the
Appellants, the Securities and Exchange Commission proceedings against Appellants are
STAYED pending further ordeof this Court.” Id. And, the Second Ciutt already affirmed
Altman “for the reasons set forth ithe district court’s] torough and well-reasoned opinion.”

Altman 687 F.3d at 46.

The Southern District of New York priewusly reached the opposite conclusiorGapta
v. S.E.C.796 F. Supp. 2d 503, 513 (S.D.N.Y. 2011), deciding (without the bend3itusor
Jarkesy that only in district courtould the plaintiff obtain meangful judicial review of his
equal protection claim. In that factually-p@osite case, the Comssion had brought claims
against twenty-eight other indduals and entities in federal district court before it instituted
administrative proceedings agdidupta based on almost identicéims but seeking enhanced
administrative penaltiesd. at 506. Gupta then filed suit@gst the Commission, claiming that
its actions violatedinter alia, his constitutional rights under the equal protection clddset
506—-07. The court concluded tH#he SEC’s administrative machinery d[id] not provide a
reasonable mechanism for raisiog pursuing [the equal protection] claim,” such that the

plaintiff could not obtain meaningful judicial review witbut district court jurisdictionld. at
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513-14. It reasoned that Gupta woulat be able to file countemims or pursue “the kind of
discovery of SEC personnel that would be neagdsaelicit admissil® evidence corroborative
of such a claim” in the administrative proceeagiand that the Commission “would be inherently
conflicted in assessing such a claintd. The court also reasonedttino administrative record

bearing on this claim will be developed fny federal appellatsourt to review1d. at 514.

Here, as inGupta Plaintiffs seek discovery, in therfo of interrogatoes and requests
for admissions. Compl. 112. Yet, asJarkesy 803 F.3d at 21-22, the information sought
could be obtained through a subpoena for a esdnto testify or to provide documentary
evidence. Moreover, the appellate court mesnand the case to the agency to develop the
factual record.E.g, Virginia v. United States74 F.3d 517, 525 (4th Cir. 1996) (noting that, for
“all constitutional claims raised in a petitionr feeview, . .. the CAA permits [the appellate
court] to remand to EPA for the development of ekiat record [it] need[s] to decide the issues
before [it] on direct review”)Blitz v. Napolitang 700 F.3d 733, 741 (4th Cir. 2012) (quoting
Virginia). In any event, the claims at issue hdcenot require factual development, as they
concern the laws creating SEC 2d, defining their authority, and providing for their removal,
all of which are subject to judicial noticeseeFed. R. Evid. 201(b) (eblng the court to take
judicial notice of facts Hot subject to reasonabtispute”). Thus, th@ebsence of the specific
discovery Plaintiffs reference does not makeedlate review of the administrative proceeding

any less meaningfulSee Jarkesy803 F.3d at 21-22/irginia, 74 F.3d at 525.

Plaintiffs also complain that they cannmting counterclaims before the Commission,
Pls.” Compl 1 12, and that their constitutional tvajes “are not a defense to any particular
Commission allegation or action,” Pls.” Mem. 8. ButTilion, when the plaintiffs also raised an

Appointments Clause challengadaargued that “SEC rules baeth from raising these claims
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as counterclaims,” the Southern District of iN& ork insightfully stated that the plaintiffs’
assertion “ignores the fact that these claims b&effectively raised as affirmative defenses,”
observing that the plaintiffs and “other similadituated parties already raised these claims as
affirmative defenses in their administratigpeoceedings.” 2015 WL 4006165, at *5, *9. The
court observed that “constitutional questiohave been considered in numerous SEC
administrative proceedings,” including a currezdse “that has raised the same Atrticle Il
challenge to the ALJ’s appointment and removal scherae.at *10. Moreover, the court noted
that “[tlhe Supreme Court haspeatedly stated that evenah administrative tribunal cannot
address the constitutional claims at issue, megdu review will still be had so long as the
remedial scheme provides for federal appellatetaeuiew of those claim$as it does hereld.

at *10 (citing Elgin, 132 S. Ct. at 2136-37hunder Basin510 U.S. at 215). Therefore,
Plaintiffs can obtain meaningful review withotdising these issues as counterclaims in the

administrative proceedindSee id.

Insofar as theGupta Court also ruled that appellajadicial review would not be
meaningful because “Gupta woulte forced to endure the veproceeding he alleges is the
device by which unequal treatment is being vikitgpon him,” | respectfully disagree, given the
Supreme Court holding that thiene and expense of the adnsinative process are not grounds
for proceeding instead before a district cousee FTC v. Standard Oil Gal49 U.S. 232, 244
(1980) (characterizing “the expense and annoyantidgaition” as “part of the social burden of
living under government”)Jarkesy 803 F.3d at 25-26 (observing thahen the Supreme Court
held that the district court lacked juristii; over Standard Oil's claims while the FTC
enforcement proceeding was ongoing, it “was oned by the company’s claims of irreparable

harm due to ‘the expense and disruption dafending itself in praoacted adjudicatory
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proceedings’ that the company beliduweever should have begun” (quotiBtandard Oil 449

U.S. at 244 (internal quotation marks omittedBgbo v. S.E.C.799 F.3d 765, 775 (7th Cir.
2015) (citing Standard Oi). For the same reason, | also respectfully disagree with the
conclusion reached Hill v. S.E.C, --- F. Supp. 3d ----, 2019/L 4307088, at *5-9 (N.D. Ga.
June 8, 2015)appeal pendingNo. 15-12831 (11th Cir.pDuka v. S.E.C.--- F. Supp. 3d ----,
2015 WL 1943245, at *5 (S.D.N.Y. Apr. 15, 2015); drahridge Global IV, Ltd. v. SEQNo.
15-2512-LMM, slip op. at 15-21 (N.D. Ga. Nov. 17, 2015), Morris Decl. Ex. 6, ECF No. 23-6,
that there would be no meaningful judicial review if theuimiff had to complete the
administrative process, because, in the end,pitoceeding he sought to enjoin would have
occurred already. Indeed, if the SEC ALJ imgbsanctions, then, evahthe administrative
proceeding could not be undone, it would be nregnl for the appellate court to lift the
sanctions if it found a constitutional violationHill and Duka |, like Guptg were decided

without the guidance deboor Jarkesy

Here, as noted, Plaintiffs raise two constitnal challenges: They claim that (1) SEC
ALJs are “inferior Officers” but, in violation of the Appointments Clause, they are not appointed
by the SEC Commissioners, who functias the Heads of DepartmesgeU.S. Const., art. Il,
8 2, cl. 2; and (2) the ability to remove SECXLfrom office, which can be done only for good
cause, is vested in other officers who also lbamemoved only for good cause, in violation of
Article 1l, as construed ifrree Enterprise Fund561 U.S. at 484. Compl. {1 2—4. Plaintiffs
ultimately may raise these issues in the appetiatet, and that appeal constitutes meaningful
judicial review, notwithstanding any limitations the SEC ALJ’s initial review of these issues
or the fact that Plaintiffs first must complete the administrative procges. Standard Qik49

U.S. at 244Virginia, 74 F.3d at 525Jarkesy 803 F.3d at 18, 21-2Bebq 799 F.3d at 774-75;
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Tilton, 2015 WL 4006165, at *10see alscElgin, 132 S. Ct. at 2136-3Thunder Basin510
U.S. at 215. Thus, in adherence to SuprematGwecedent and under the persuasive authority
of the three appellate court decisions on theeismud the majority of thmore recent district
court decisions, | find that eventual appellatee® is meaningful under the circumstances of
this case, such that limiting this Court’s juitebn does not foreclose all meaningful judicial
review. See Standard Qil49 U.S. at 244Yirginia, 74 F.3d at 525Jarkesy 803 F.3d at 18,
21-22;Bebq 799 F.3d at 774-79;lton, 2015 WL 4006165, at *1@hau v. S.E.C.72 F. Supp.

3d 417, 425-26 (S.D.N.Y. 20144ltman v. S.E.C.768 F. Supp. 2d 554, 559-60 (S.D.N.Y.

2011);see alsdelgin, 132 S. Ct. at 2136—-3Thunder Basin510 U.S. at 215.
2. Whether Suit is Wholly Collatertd Statute’s Review Provisions

As discussed, under the “vehicle” approachclam is not wholly collateral if it is
brought after the administrative proceedingemmence and it is the means by which the
aggrieved party seeks to prevail atgithe agency. | am persuaded Jarkesythat the
“vehicle” approach is the better approach ttedwmining whether claims are wholly collateral.
See Jarkesy803 F.3d at 23 (basing its conclusion thairaks were not wholly collateral on their
role as the “vehicle” for the plaintiffs to steed against the agency in an ongoing proceeding);
Bebg 799 F.3d at 773-74 (contrastirfgree Enterprise Fundand Elgin approaches to
determining whether a claim is wholly collateral; noting that, before e@bboor Jarkesywas
decided, three district courfecused instead “on the relatidnig between the merits of the
constitutional claim and the factual allegatoagainst the plaintiff in the administrative
proceeding,” as th&ree Enterprise FundCourt had done).This approach accords with the

Fourth Circuit’s jurisdictional analysis Mirginia, 74 F.3d at 523, in which the court considered
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“the practical objective othe complaint” and concluded that the claims fell within the agency’s

purview because “final agency action [wésg target of the challenger’s claim.”

Unsurprisingly, Plaintiffs couch their cditational claims as unrelated to their
administrative proceeding and therefore whollylateral. Certainly, the claims are facial
challenges and do not “arise from actiong® tB@ommission took inthe course of” the
administrative proceedingSee Jarkesy03 F.3d at 23. Yet, Plaintifidid not bring their claims
until after the administrative proceeding commenced, anddHesyCourt gave considerable
weight to the timing of the claimsSeeid. (stating that claims broughibefore” administrative
proceedings began were not “in” the administeareview scheme, unlike claims brought “after”
administrative proceedings began). Moreowtbg claims go to thedart of the proceeding
because they are “the ‘vehickyy which’ [Plaintiffs seek] to mvail in [their] administrative
proceeding,” by nullifying itSee Jarkesy803 F.3d at 23Elgin, 132 S. Ct. at 2139-40. Thus,
under the “vehicle” approach takenkigin andJarkesy Plaintiffs’ constitutional claims are not
wholly collateral.See Jarkesy803 F.3d at 23Elgin, 132 S. Ct. at 2139-40. This factor, also,

disfavors Plaintiffs.

It is true that, if | were to adophe relationship appached applied imill, 2015 WL
4307088, at *9Duka, 2015 WL 1943245, at *6; an@duptg 796 F. Supp. 2d at 513, this factor
would favor Plaintiffs, because the constitutional claims do not share a factual basis with the
issues before the agencyNonetheless, | agree with tliBebo Court that the first factor—the
availability of meaningful judi@l review—is the most significanhd is dispositive in this case.
Because Plaintiffs can obtain meaningful judiaeview through the apli@te process available
under the Securities and Exchange Act, Congreesded for these claime be reviewed under

the statute and to limit the district court’s jurisdiction in this instari®ee Free Enters. Fund v.
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Pub. Co. Accounting Oversight B861 U.S. 477, 489 (20100hunder Basin Coal Co. v. Rejch

510 U.S. 200, 207, 212 (1994).
Conclusion

For the foregoing reasons, | have dismissésl ¢ase for lack of jusdiction. Because |
have determined that | do not have jurisdictibns unnecessary for me to reach the merits of
Plaintiffs’ motion for a preliminary injunction.l previously filed anorder denying Plaintiffs’

motion and dismissing this case. ECF No. 2% Therk is directed to CLOSE THIS CASE.

Dated: December 17, 2015 1S/
Paul W. Grimm
United States District Judge
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