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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MARQUITA PAIGE, etal.,
Plaintiff s,
V. Case No.: PWG-15-3691

CD#15CL2001, INC,

Defendant. *

* * * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Marquita Paige filed suit against f@adant CD#15CL2001, Incto recover
unpaid wages. Defendant has not responded to the pleadingP|aamiiff hasnow filed a
Motion for Default Judgment, ECF No.’9Having reviewed the filing, | find that a hearing is
unnecessarySeeloc. R. 105.6.Plaintiff has shown Defendant’s liability and established some
of the damages she seeks. AccorlyinBlaintiff’'s Motion for Default Judgment will be graed
in part and denied in part.

FACTUAL AND PROCEDURAL HISTORY

CD#15CL2001 Inc. is a Maryland corporation that operates two exotic dance ,clubs

Bazz & Crue Hall and X4B Luxury ClubSeeCompl. I 2, ECANo. 1. Defendanemploys

exotic dancers to perform at its two locatiorier the benefit ofDefendant and Defendant’s

' On May 18, 2016, Plaintiff Samantha Johnson voluntarily dismissed her claims against
Defendant, ECF No8. In addition, because notice has not been sought for class members
pursuant to a collective action brought under the Fair Labor Standards AcA():2S U.S.C.

§ 201 et seq nor has certification been sought under Rule 23 of the Federal Rulesilof Civ
Procedure, this Memorandum and Order will be limited to the named Plaintiff inadas $ee

29 U.S.C. § 216(b)¥ed. R. Civ. P. 23(c).
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customers. Id. 112. In September 2013, Paigaccessfullyauditionedto work for Defendant
as an exotic danceiSeePl.’s Mot. 6. Paige remainedmployed byDefendanuntil May 2015

Id. at 3 Typically, shewould work “about four (4) shifts per week,” fro®00PM to 5:00 AM

Id. at 4. As an exotic dancer, sheerformed“dances on stage and privately for Defendants’
clients inexchange fotips or ‘donations.” Paige Aff. 5, Pl.’s Mot. Ex. 1, ECF Nel.9Paige
assens that while employed by Defendasiie vas never paid in wages at alld.  11. In &ct,
shewas required to paRefendanta “tip in’ kickback as a conditin precedent of starting any
shift.” Id. §13. The kickback fee was typically $50.00d.  14. Defendantjustified its
compensation method lmategorizingPaigeas an “independent contractoid.  15.

On December 2, 2015Paigefiled a Complaintin this Courtagainst Defendant for
violations of the FLSA, the Maryland Wage and Hour Law (“MWHLNMyd. Code Ann., Lab. &
Empl., 83-401et seq, and the Maryland Wage Payment and Collectiaw (“MWPCL”"), Lab.

& Empl., 8§ 3-501 et seq On March 2, 2016Plaintiff filed a Motin for Clerk’'s Entry of
Default. ECF No. 6. Based on Defendant’s failure to respond or otherwise defend in this
proceeding, on March 30, 2016, pursuant to Rule 55(a) of the Federal Rules of Civil Procedure,
the Clerk issued an Entof Default ago the Defendant. ECF No. 7.
DISCUSSION
l. Legal Standard

Rule 55 of the Federal Rules of Civil Procedure establishes -atépoprocess when a
party applies for default judgment. First, the rule provides that “when a pattgs failed to
plead or otherwise defend, and that failure is shown by affidavit orvadiee the clerk must
enter the party’'s default.” Fed. R. Civ. P. 55(a). Following the Clerk'y eftdefault, “the

plaintiff [then may] seek a default judgmentGodlove v. Martinsburg Senior Towers, ,LIRo.



14-CV-132, 2015 WL 746934, at *1 (N.D.W. Va. Feb. 20, 20E8eFed. R. Civ. P. 55(b).
“The Fourth Circuit has a ‘strong policy’ that ‘cases be decided on theirstieri®.E.C. v.
Lawbaugh359 F. Supp. 2d 418, 4Z0. Md. 2005) (citingDow v. Jones232 F. Supp. 2d 491,
494 (D. Md. 2002)). However, “default judgment may be appropriate when the adversary
process has been halted because of senéally unresponsive partyld. at 420-22.

In determining whether to grant a motion for default judgment, the Court takes #setrue
well-pleaded &ctual allegations in the complaint, other than those pertaining to dam&ges.
Ryan v. Homecomings Fin. NetwoB§3 F.3d 778, 780 (4th Cir. 2001}t the Court finds that
“liability is established, [it] must then determine the appropriate amount cagksri Agora
Fin., LLC v. Samler725 F. Supp. 2d 491, 4&diting Ryan 253 F.3d at 7881). In order to do
so, “the court may conduct an evidentiary hearing, or may dispense with a heararg itan
adequate evidentiary basis in the record from which to calculate an awiftatd v. G.O.
Contractors Grp., Ltd.No. TDG14-3287, 2015 WL 6674650, at *3 (D. Md. Oct. 29, 20Eee
Fed. R. Civ. P. 55(b).

Il Liability
A. Employee Determination Under the FLSA, MWHL, and MWPCL

In order to recover under theLBA, the MWHL, or the MWPCL, Plaintiff must first
show that she was an “employe#’the Defendant SeeButler v. PP & G, Ing.No. WMN-13-
430, 2013 WL5964476, at *2 (D. Md. Nov. 7, 2013)The FLSA defines an employee as “any

individual employed by an employeand it defines‘employ” as “to suffer or permit tavork.”?

> Because Plaintiff's claims under the MWHL and the MWPCL run parallel telagns under
the FLSA, my analysisfahe FLSA extends to the state law claims, as.w&keHeath v.
Perdue Farms, In¢.87 F. Supp. 2d 452, 456 (D. Md. 2008jating “Maryland’s Wage and
Hour Law defines ‘employ’ in a similar manner” to the FL&Ad a similar test is appliedjee
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29 U.S.C. 88 203(e)(1)g). Though these definitions deliberately are broad, Fh&A
recognizes a difference between employees, which it covers, and independentorentwadch

it does not. See Schultz v. Capital Int'l Sec., Inel66 F.3d 298, 304 (4th Cir. 2006).
Nevertheless, the Supreme Court has ntitat“where the work done, in its essence, follows the
usual path of an employee, putting on an ‘independent contractor’ label does not takekéne w
from the protection of the [FLSA].”Rutherford Food Corp. v. McComB31 U.S. 722, 729
(1947).

“To determine whether a worker is an employee under the FLSA, courts look to the
‘economic realities of the relationship between the worker and the putatipboyemi”
McFeeley v. Jackson St. Entm't, LL&25 F.3d 235, 241 (4th Cir. 201@uoting Schultz 466
F.3d at 304).The“economic realities” test examines six factarene of which is dispositive on
its own

(1) the degree of control that the putative employer has over the manner in
which the work is performed2) the worker's opportunities for profit or loss
dependent ohis managerial skill{3) the worker's investment in equipment or
material, or his employment of other workef) the degree of skill required
for the work; (5) the permanence of the working relationship; &b the
degree to which the services rendeme an integral part of thgutative
employer's business
Id. (quotingSchultz 466 F.3d at 30495). These factors first were discussedJnited States v.
Silk, 331 U.S. 704, 715 (1947), and therefore often are referred to &ilkiiactors. “Rather
than looking at one particular factor or applying these factors ‘mecharicaliyts look at the

totality of the circumstances in applying thendérman v. MidAtlantic Installation Servs., Inc.

164 F. Supp. 2d 667, 671 (D. Md. 200@pplication of the testanswers “whether the worker is

also Macsherry v. Sparrows Point, LL.Glo. ELH15-00022, 2015 WL 6460261, at *9 (D. Md.
Oct. 23, 2015fapplying the economic realities test in a claim under the MWPCL).



economically dependent on the business to which he renders service or is, asraimatte
economic [reality], in business for himself."Schultz 466 F.3d at 304 (citindartels v.

Birmingham 332 U.S. 126, 130 (1947)

1. Degree of Control

With regard to the first factowyhendetermining the degree of control an emplosieb
has over an individualancer at the clylzourts®generally look not only to the guidelines set by
the club regarding the enterars performances and behavior, but also to the’sldontrol
over the atmosphere and clientéleButler, 2013 WL 5964476, at *4finding economic
dependencehere even thougltlub did not controthe “dayto-day decisions” of its dancers,
still exercised significant controby regulating “the advertising, location, business hours,
mantenance of facility, [and] aesthetigs” Courts also have founsignificant control where
clubs establisitonduct policiesand control performancericing. SeeMcFeeley v. Jackson St.
Entm't, LLG 47 F. Supp. 3d 260, 269 (D. Md. 2014fY,d, 825 F.3d 235 (4th Cir. 201@jnding
significant control where club “imposed written guidelines” pertaining tacelaconducthat
included requiring dancers to sigm pay “tip-in” fee; comply with sefrices for private dances
and comply withbehavioral guidelings

In this casePlaintiff allegesthat Defendant “controlled all aspects of [her] job duties
through strictly enforced employment rules.” Compl8Y These rules included limitations on
when Plaintiff could work or take breaksionnegotiable performance rates for dangcing
restrictions on when Plaintiff could perform on stage; and other “general taulensure the
quality of dances and atmosphereDafendant’s clubs.”Paige Aff. 1 17, 21. Defendant also
required dancers to pay “a $50.00 kickback-itii before starting any shift.ld. § 14. In the

event Plaintiff did not follow Defendant’s employment rules, she would be subjdctdipline



including fines, suspension, and terminati@eePaige Aff.§19. These rules suggest that Paige
was an employee of Defendanfee McFeeleyd7 F. Supp. 3d @69, Hart v. Rick's Cabaret
Int'l, Inc., 967 F. Supp. 2d 901, 918 (S.D.N.Y. 20{@asoninghat a club’s power to impose
fines, and its imposition of them even on a temporary basis, are strong indicatersaottrol
over the dancers”).

In addition, Plaintiff assertdhat she did not contribute to controlling the atmosphere or
clientele inthe clubs, as her “primary job duty for Defendant was to perform exotic dances.”
Paige Aff. | 24. Defendant was “solely responsible for advertising antbakay operations.”
Pl.’s Mot. 13. Thereforet is clear that Defendant exercised significamitoal over Plaintiff,
favoring an employee relationshigeeButler, 2013 WL 5964476, at *4ee alsdMicFeeley 47
F. Supp. 3d at 26%art, 967 F. Supp. 2dt 918.

2. Opportunity for Profit or Loss

Plaintiff did not have the opportunity for profit or loss while working for Defendant
Defendant set the prices for Plaintiff's performances, and would not “alRiainfiff] to
negotiate [her] own dance rates.” Paige Aff.  21. Therefore, the opppffemgrofit or loss
was entirely regulated by DefendanfThus, this factor also weighs in favor of Plaintiff as an
employee. See McFeeleyd7 F. Supp. 3d &70(rejecting the argument that exotic dancers can
use their “ability to entice customers to give large tips” to increase profits).

3. Investment in Equipment or Material

With regard to the third factor, courts look at thevestment in equipment or material, or
[their] employment of other workers.Schultz466 F.3d at 305. According Riaintiff, she
never invested ifior mgd]e any financial contribution to Defendant or its business operations.”

Paige Aff. § 22.This factorfavors Plaintiff, as well.SeeSchultz466 F.3d at 305.



4. Degree of Skill Required
“Courts have held that there is ruesial skill required to be axotic dancer, pointing to
the lack of instruction, certification, and prior experience required to become an dxater.
McFeeley 47 F. Supp. 3d at 2#I2 (citing Thompson v. Linda And A., In@79 F. Supp. 2d
139, 149(D.D.C. 2011); see alsdButler, 2013 WL 5964476, at *5. Plaintiff makes clear that
she was not required to have any specialized skill or education to work as an exctidata
Defendant SeePaige Aff. § 23. Therefore, this factor also weighs in favor of Plaingie
McFeeley 47 F. Supp. 3d at 241, 271-72.
5. Permanence of the Working Relationship
Plaintiff worked for Defendant frorBeptembeR013 to May 2015.d. § 2. This reflects
a more permanent relationship, similar to an emplogmirts have reasongldoweverthat this
factor is ‘entitled to only modest weight in assessamgployee status under the FLSAHart,
967 F.Supp.2d at 920 Therefore, anyack of permanence the working relationships not
“outcomedeterminativeé in assessingvhetherPlaintiff was an employeeSee McFeeley7 F.
Supp. 3d at 273.
6. Integral Nature of Services Rendered
Plaintiff was undeniably an integral part of Defendant’s business. This Gasidtated
that“any contention that the exotic dancers were mtegral to the operation of [an exotic dance
club] flies in the face of logit Butler, 2013 WL 5964476, at *5.Similarly, Defendant’s
business could not operate without the employment of exotic dancers. Thus, this|actor a
weighs in favor of an empjee relationship See id.

7. Plaintiff Was Not an Independent Contractor



After reviewing all of theSilk factors, and based on the totality of the circumstances, it is
apparent that Plaintiff was an employee of Defendant, and not an independent con8aetor.
McFeeley 825 F.3d at 241Schultz 466 F.3d at 30405; see alsdVicFeeley 47 F. Supp. 3d at
269; Butler, 2013 WL 5964476, at *4art, 967 F. Supp. 2@t 918 Accordingly, | must now
determineDefendant’diability.

B. Defendant’s Liability Under the FLSA, MWHL, and MWPCL

The FLSA requires employers to pay their employees at a wage not lessh¢han t
minimum wage.See29 U.S.C. § 206. The purpose of the federal statte protect the rights
of those who toil, of those who sacrifice a full measfr¢gheir freedom and talents tbe use
and profit of others.” Benshoff v. City of Virginia Beacli80 F.3d 136, 140 (4th Cir. 1999)
(quoting Tenn Coal, Iron & R.R. v. Muscoda Local No. 1281 U.S. 590, 597 (1944)).
Similarly, the MWHL “allows empbyees to recover wages withheld unlawfully from them by
their employers.”Cunningham v. Feinberd 07 A.3d 1194, 12024(d. 2015). The MWHL also
mandates a minimum wage standard for employ8e®l ab. & Empl. § 3-413.

Here, Plaintiff's wellpleaded fatual allegations, taken as true, establish liability under
the FLSA and MWHL. Defendant has failed to pay at least the minimum wage azdeopyi
law. SeeCompl. 11 16, 27. Plaintiff asserts in her affidavit that she worked about 32 hours per
week, for 85 weeks of employment with Defendant, but was never paid wageRaige Aff.

1 27;see alsdonovan v. Kentwood Dev. C&49 F. Supp. 480, 485 (D. Md. 19§8)ating tha
“a prima facie casfor violation of FLSA]can be made through an emplogetstimony giving
his recollection of hours work&d
Moreover Plaintiff argues that at no time did Defendant “provide [her] with any notice

that [she] was . . a tipped employee, or that [she] would be paid pursuant to the tip credit



method of compensation.Paige Aff.{ 12;see alsdVicFeeley 825 F.3d at 24516 (citing 29
U.S.C. 203(m); Lab. & Empl. 8-3119 (rejecting Defendants “tip credit” argumeamd stating
that “to be eligible for the ‘tip creditunder the FLSA and corresponding Maryland law,
defendants were required to pay dancers the minimum wage set for thogmgeigiincome
and to notify employees of the ‘tip credit’ provision”). Thus, Defendant Eelito Plaintiff
under the FLSA and MWHL for unpardinimumwages.

Furthermore ,Defendantalso is liable underthe MWPCL The MWPCLrequires an
employer to pay an “employee all wages due for work that the employieenped before the
termination of employment, on or before the day on which the employee would have been paid
the wages if the employment had not been termiratedb. & Empl. § 3505. At the end of
Plaintiff's employment with Defendanshestill had not beemaid anywages. Plaintiff asserts
that Defendant’$ailure to pay wages “was willful and intentional, was not the result obang
fide dispute, and was not in good faith.” Compl. 1 7herefore Defendantlsois liable under
the MWPCL for unpaid wagesSeelLab. & Empl. § 3-505.

1. Damages
A. Regular Damages

In order to calculate damages, “the Caurtmay rely on affidavits or other evidentiary
documents in the record to determine the amount of dama@esroz v. Wilhelm Commercial
Builders, Inc, No. WGC-10-2016, 2011 WL 5826677t *2 (D. Md. Nov. 17, 2011). The
Court may award damages based on Plaintiéflstimony even though the amounts claimed are
only approximated and not perfectly accurateopez v. Lawns Rs, No. DKC-07-2979, 2008
WL 2227353, at *3 (D. Md. May 23, 20Q8)Plaintiff cannot recover under more than one

theory, however.SeeGen. Tel. Coof the Nw. v. EEO(446 U.S. 318, 338L980)(“It ... goes



without saying that the courts can and should preclude double recovery by an individual”)
Therefore, Plaintiff will recover only once for all damagesler the FLSA, even though Plaintiff
has established Defendant’s liability under all three statutesaddition she may recover an
amount equivalent to the amount she paid Defendant asrafép. See McFeeley v. Jackson St.
Entrit, LLC, No. DKG-12-1019, 2015 WL 2100920, at *2 (D. Md. May 5, 201&if'd, 825
F.3d 235 (4th Cir. 2016jawarding damages for unpaid wages and dailntifees Plaintiffs
paid to Defendants).

Plaintiff asserts that shworked an average of 3Bours per week, for 85 week,720
hours) SeePaige Aff.  27. Th&LSA requiresemployers to pay employeasminimum vage
of at least $7.25See29 U.S.C. § 206 Plaintiff is requesting $36,720, which was calculated by
multiplying the totalhours worked (2,720) by $7.25, whielquals$19,720;Plaintiff then added
$17,000 by maltiplying $200 by 85 weeksSeePaige Aff. § 27.This resulted from the $50 tip
in fee Plaintiff paid to Defendant eashift (4 shifts per week) totaling $200 each wetk. 4;
Accordingly, Paige is entitled to $36,720 in unpaid wages.

B. Enhanced Damages

Pursuant to the FLSA, an employer who withholds compensation “shall be liable to the
employee or employees affected in the amourtheir unpaid minimum wages. . and in an
additional equal amount as liquidated damages.” 29 U.S.C. § 216(bhntras, the MWPCL
states that “if an employer fails to pay an employe@aot as a result of a bona fide dispute, the
court may award the employee an amount not exce&diimges the wagfreble damages], and

reasonablecounsel fees and other costsllab. & Empl. § 3507.2(a)-b) (emphasis added).

> In her Complaint,Plaintiff claims that she worked 28 hours per week and notes that
employees are entitled to overtime for wark excess of 40 hours per week she does not
however,identify any week in which she worked more than 40 hours or seek unpaid overtime
wages in her motion for default judgme@eeCompl. | 14
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NeverthelessPlaintiff is only “entitled to recover liquidated damages under the FLSA or treble
damages under the Maryland Wage Payment and Collection Law, but nét Qatlioz, 2011

WL 5826677, at *3. This Caurt has stated thdenhanceddamages serve the dual purposes of
compensating employees for consequential losses, asidate charges or evictions, that can
occur when employees who are not properly paid are unabledbtheir financial obligations.”
See Lopez2008 WL 2227353, at *4citing Admiral Mortg., Inc. v. Coopei45 A.2d 1026,
1034 (Md. 2000)).

In this case, Plaintiff has requested treble damages under the MWPCL, or in the
alternative, liquidated damages under the FLSAeePl’s Mot 18. Plaintiff has not
demonstrated any consequential damages from the Defendant’s failurewagesy Therefore,
| will deny Plaintiff's request for treble damages and instead diliguidated damages pursuant
to the FLSA. SeeClancy v. Skyline Grill, LLCNo. ELH12-1598, 2012 WL 5409733, at *8 (D.
Md. Nov. 5, 2012) (granting liquidated damages, but denying treble damages where REantiff
not shown consequential damages).

After applying the enhanced liquidated damages under the FLSA, Plaintiff is due
$73,440.

C. Pre-Judgment Interest

Plaintiff has requested pjadgment interestSeeCompl. § 61. The Supreme Court has
held that the “FLSA’s liquidated damages were provided in lieu of calculatingpgte of delay
—which is the function of prejudgmeimntterest— and therefore that a claimant could not recover
both prejudgment interest and liquidated dam&getamilton v. 1st Source Ban&95 F.2d 159,

166 (4th Cir. 1990jciting Brooklyn Sav. Bank v. O’'Ne824 U.S. 697, 7146 (1945)). Having
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awarced Plaintifftwice the amount afinpaidwages, Plaintiffs request for preidgment interest
is denied.
D. Post Judgment Interest

Plaintiff also requestpostiudgment interestSeeCompl.  61.“Post-judgment interest
is due on awards under the FLSAaiccodance with 28 U.S.C. § 1961.Kennedy v. A Touch of
Patience Shared Hous., In@.79 F. Supp. 2d 516, 527 (E.D. Va. 20{dyotingThomas v. Cnty.
of Fairfax, Va, 758 F. Supp. 353, 370 (E.D. Va. 1991Therefore, | will award pogudgment
interest to Plaintiff as calculated under 28 U.S.C. § 1961.

E. Attorneys’ Fees and Costs

Furthermore Plaintiff seels attorneys’fees and costs.SeeCompl. { 61. Reasonable
attorneys’feesand costsare mandatory under 29 U.S.C286(b). The MWHL alsoprovides
that the Courmay award reasonable attoreefeesand costso anemployee.Seelab. & Empl.
8 3427(d). In calculating an award faattorneys’fees, the Court must determine the lodestar
amount, defined as a “reasonable hourly rate multipbgdhours reasonably expended.”
Grissom v. The Mills Corp549 F.3d 313, 3201 (4th Cir. 2008)seealso Plyler v. Evatf 902
F.2d 273, 277 (4th Cir. 1990) (stating that “[ijn addition to the attorney’s own affidavits, the fee
applicant must producsatisfactory specific evidence of the prevailing market rates in the
relevant community for the type of work for which he seeks an ayvdndfernal citations
omitted).

Accordingly, the Court will award attorngyfees and costto Plaintiff. To that end,
Plaintiff shall submit a bill of costs within foeen (14) days of this Memorandudpinion, with
Defendants response, if any, to be submitted within fourteen (14) tagreafter.In submitting

her request for attornsyfees, Counsel for the Plaintdhall comply with Local Rule Appendix

12



B, “Rules and Guidelines for Determining Atteys’ Fees in Certain CasesSeelLoc. R. App.
B.
V. Conclusion
For the forgoing reasons, Plaintiff's Motion for Default Judgment will be gdaimt part
and denied in part. Judgment will be entered in the amount of $73,440. Plaintiff will also be

awarded for attorneys’ fees, costs, and padgiment interest. A separate order will follow.

Dated: Januarg8, 2017 1S/
Paul W. Grimm
United States District Judge
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