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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

LESTER D. FLETCHER,
Plaintiff,
V. Civil Action No. PX 15-3897

ASHTON BALDWIN CARTER,
Secretary of Defenset al, *

Defendants.

*kkkkk

MEMORANDUM OPINION
Pending in this employment discrimination caserassePlaintiff's “Motion to Strike
Defendants’ Improper and Untimely Motion todniss the Amended Discoveries Designations
and Untimely Objections and Counter-Designagio ECF No. 33) and Defendants’ motion to
dismiss the amended complaint, or in the adBwe, for summary judgment (ECF No. 18). The
issues are fully briefed and the Court now rydessuant to Local Rul&05.6 because no hearing
is necessary. For the reasons stated béaintiff’s motion is DENIED and Defendants’
motion is GRANTED.
. BACKGROUND*
A. Factual Background
Plaintiff Lester Fletcher Plaintiff”) was employed paitime as a Store Associate
Worker at the Defense Commissary Agendgite “Agency”) commissary store located at

Andrews Air Force Base in Prince Georg€sunty, Maryland from 2008 until his “involuntary

1 Unless otherwise noted, the facts here are consimube light most favorable to the Plaintiff, the
nonmoving party.
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termination” in June or July of 20¥IECF No. 16 at 2—3. Plaintif’position was on the General
Schedule at Grade-#.

In August 2008, Plaintiff was temporarily agsed to work in the Meat Department
under a rotational program for Store Associatdked the Workforce of the Future Program.
ECF No. 18-2 at 72. The employees who were haietheat cutters were paid on the wage grade
scale.SeeECF No. 18-2 at 67.

In July of 2009, Plaintiff alleges that he filenultiple grievances regarding his training,
hours, lack of promotions, unsanitary handlaigroducts, and hostile work environment for
him and his co-workers. ECFaN16 at 4-5. Plaintiff allegesahin retaliation for these
grievances and his contact with the EEO ttasing credit went unrecorded from his year
working in the meatpacking department. ECF No. 16 at 8.

On July 7, 2009, The Agency posted a job announcement for a Computer Assisted
Ordering Clerk. ECF No. 16 at 3.dtiff applied but was not satted for the position; instead,
two female employees hired aad additional position was credttor a third female. ECF No.
16 at 7. Plaintiff was also denied a promotiom tiuill-time position, andccording to Plaintiff
only women received full-time schedules. ECF No. 16 at 3, 7.

In May 5, 2009, Plaintiff was absent fromork due to two car accidents. When he
returned to work on June 10, 2009, he providedtarl&om his doctor informing Defendant of
his injuries. Thereafter, Plaifftsuffered from panic attackend depression. ECF No. 16 at 8.
Plaintiff later supplemented his medical infotina and requested to Imeoved from the meat

department to accommodate his noatlicondition. ECF No. 16 at 3, 8.

2 The Defense Commissary Agency was established anir$oi the authority of Department of Defense
Directive 5105.55, March 12, 2008.



In May 2010, Plaintiff alleges that his docs warned him that stress had been
compromising his health. ECF No. 16 at 6. dwvember 23, 2010, Plaiffttook medical leave
to address his ongoing battle wetiess. ECF No. 18 at 6. Plafhthen requested in January
2011 that his leave be extended. His supervisor refused this request. ECF No. 18 at 16. Plaintiff
was terminated from his position with the Agency on June 10, 2011. ECF No. 18 at 6. According
to Plaintiff, he was purportedly terminated beszaof his “failure to maintain a regular work
schedule” and a “medical inabilitp perform his job.” ECF No. 18t 6. Plaintiff also contends
that throughout his time with the Agency, heswealled a “‘crybaby’ anttar baby’ and [other
employees] created speculationsekuality when referring to MFletcher.” ECF No. 16 at 3.

In the spring of 2012, the Agency susged Plaintiff's unemployment insurance
benefits, citing “gross misconduct of absentBECF No. 18 at 6. Plaintiff successfully
challenged his suspension of benefits with“B@ard of Appeals” andhe Board ruled against
the Agency and found Plaintiff was “disclgad due to absences which were beyond his
reasonable control.” ECF No. 18 at 6.

B. Procedural History

Plaintiff first contacted an EEO Counsetin January 13, 2009, and filed a formal EEO
complaint on April 15, 2010. ECF No. 18-2 at®38. The EEO investigator identified the
following adverse events as potentialye result of gender discrimination:

(1) On or about September 13, 2009 [Plaintiff was] not selected for
the position of Computer Asted Ordering Clerk . . . .

(2) On or about February 23, 30[aintiff’'s] work schedule was
changed without any notice.

(3) On or about February 23, 2010 [Plaintiff was] not paid under

the Wage Grade pay system like [his] coworkers in the Meat
Department.

% The record also inconsistently provides thatrRiiifirst initiated contact with an EEO Counselor on
March 1, 2010, ECF No. 18-2 at 24, and MarcB®,0. ECF No. 18-2 at 8. The Court will apply the
January 13, 2010 date.



(4) On or about February 22010 [Plaintiff was] improperly

reassigned to other departments in the commissary.

(5) On or about February 23, 2010, [Plaintiff] was improperly

trained under the Workforce of the Future (WOF) program.
ECF No. 18-2 at 32. The first issue, Pldfig September 2009 non-selection for the clerk
position, was dismissed as untimely made pursuant to 29 C.R.F. § 1614.107(a)(2). ECF No. 18-2
at 327 The other four issues weagcepted for investigatiotd. Prior to the conclusion of the
investigation, the EEO complaint was amendeiddtude reprisal for his EEO activity as an
additional basis for his corfgint. ECF No. 18-2 at 64.

After the agency investigated and issued a Report of InvestigatielBCF No. 18-2,
Plaintiff requested a hearing before an adnmaiste law judge at the United States Equal Office
of Employment Opportunity (“"EEOC”). ECFA\N 18-3. The issues for the hearing included
whether The Agency discriminated against Pl#iot the basis of his gender and in reprisal for
prior EEO activity when:

(1) In August 2009, he was deniaghromotion to full-time work;

(2) He was not paid under the wage grade pay system like his co-
workers;

(3) He was improperly reassigned to other departments in the
commissary;

(4) He was improperly trained undéire Workforce of the Future
Program (WOF);

(5) On or about February 23, 2010 his work schedule was changed
without any notice.

ECF No. 18-4. On March 29, 2013, the admintstealaw judge issued a decision from the

bench in favor of the Agency, and concluded ®iaintiff “failed toprove, by a preponderance

* Plaintiff also sought to have his EEO complaineanded to add an issue of discrimination related to
non-selection for the position of Commissary Conthéehitor, GS 1101-05. ECF No. 18-2 at 34. On
June 29, 2010, this issue was dismissed in accorddtic@9 C.F.R. Part 1614.107(a) (1) for failure to
state a claim because Plaintiff did not apply forgbsition when it was reewertised. ECF No. 18-2 at
34.



of the evidence, that the agency unlawfully disanated against on the bases of his gender or in
reprisal for prior EEO activity.” ECF No. 18-4 at 38.

Plaintiff then appealed the administrativeylpudge’s decision to the EEOC's Office of
Federal Operations (“OFQO”), which uphelte Agency’s decision on September 17, 2015. ECF
No. 18-5. The OFO also noted that plaintitbahed an Unemployment Insurance Appeals
Decision issued by the Maryland DepartmehtLabor and dated February 29, 2012, as
purported evidence that the Agency’s decisiotetminate him due to his absenteeism should be
overturned. ECF No. 18-5 at 5. Wever, the OFO noted that “the issue of wrongful termination
was not presented in this caskl’”

On September 17, 2015, the OFO mailed tonfféits decision. ECF No. 18-5 at 9. The
decision notified Plaintiff that:

You have the right to file a civaction in an appropriate United
States District Courtvithin ninety (90) calendar daysfrom the
date that you receive this deasi If you file a civil action, you
must name as the defendant ia tomplaint the person who is the
official Agency bead or departmehead, identifying that person
by his or her full name and official title. Failure to do so may result
in the dismissal of your case inuwrt “Agency” or “department”
means the national organization, and thetlocal office, facility or
department in which you work. If you file a request to reconsider
and also file a civil actiorfjling a civil action will terminate the
administrative processing of your complaint.

ECF No. 18-5 at 7 (emphasis in original).

On December 22, 2015, ninety-six days ratte mailing of the decision, Plaintiff

commenced the instant actibECF No. 1. Plaintiff filed almended Complaint on June 30,

2016.SeeECF No. 16.

® Plaintiffs Complaint is dated December 21, 2048t the filing date stamp noting when the Clerk
received the Complaint, is December 22, 2@e8\Wells v. Apfel103 F. Supp. 2d 893, 897 (W.D. Va.
2000) (complaint was “filed” on the date which it was first received by the clerk’s officdledger v.
Fairfax Cty, No. 3:13-CV-740-JAG, 2014 WL 2040068, at *2 (E.D. Va. May 16, 2dffl§i sub nom.
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Liberally construed, Plaintiff's Amended Cotamt asserts claims under Title VII of the
Civil Rights Act of 1964 (“Title VII"), as amended, 42 U.S.C. 88 20@0seq(ECF No. 16 at
1); the Americans with Disabilitiesct of 1990 (“ADA”), 42 U.S.C.A. 88 1210ét. seq(ECF
No. 16 at 1); and the Rehabilitation Act of 1929,U.S.C.A. 88 701-797 (ECF No. 16 at 1); and
the Age Discrimination in Emplagent Act (“ADEA”), 29 U.S.C. 62kt seq(ECF No. 16 at 4).
Plaintiff alleges that the Agency failed poovide him with a reasonable accommodation for his
panic attacks and depression, and illegally teated him because he took medical leave.
Plaintiff also contends thatsiemployers discriminated against him when two female employees
were selected for full-time positions instead of him. Lastly, Plaintiff asserts throughout his
employment that he was subjéata hostile work environment.

Il ANALYSIS
A. Plaintiff's Motion to Strike

Plaintiff moves to strike Cfendants’ motion to dismisarguing Defendants conceded to
Plaintiff's amended complaimtnd Defendants’ motion was untimely in moving to dismiss
Plaintiff's disability discrimhation claims. ECF No. 33 at 1.

Defendants’ motion was timely filed and feedants did not waive any defenses. On
June 15, 2016, Defendants’ counsel accepted sa¥RRintiff's Complaint on behalf of the
Defendants, making their response due by August 15, 3gHECF No. 14; Fed. R. Civ. Pro.
12(a)(2). On June 30, 2016, Plaintiff fled an Amended Compl@egECF No. 16. A party is
permitted to file an amended pleading withlaave of the Court 21 days after servingite

Fed. R. Civ. Proc. 15(a)(1)(A). The Defendantstmespond to an Amended Complaint “within

Pledger v. Cty.585 F. App’x 156 (4th Cir. 2014) (“It is Weastablished that when papers are mailed to
the clerk’s office, filing is complete only upon the &srreceipt of those papers, and that filings reaching
the clerk’s office after a deadline are untimely, eNe¢hey are mailed befe the deadline.” (quoting
Crawford—Mulley v. Corning In¢77 F. Supp. 2d 366, 3¢8/.D.N.Y. 1999) (collecting cases from five
circuit courts of appeal))).



the time remaining to respondttee original pleadingr within 14 days dér service of the
amended pleading, whichever is later.” FedCR. Proc. 15(a)(3). Accordingly, Defendants’
Motion to Dismiss or in the Alternative Mion for Summary Judgment was timely filed on
August 15, 2016SeeECF No. 18. Further, there is no lébasis to find that Defendants
“waived” their defenses. Accordingly,dhtiff’'s motion to strike is denied.
B. Defendants’ Motion to Dismiss

Defendants raise several arguments in supgatismissal. Each will be addressed in

detail.
1. Dismissal of Improper Defendants

Defendants argue that the Department of Defense and the Defense Commissary Agency
are improperly included as defendants. “Dinéy proper defendant to a federal-sector
employment discrimination actiamder Title VII, the Rehabilitation Act, or the ADEA is the
‘head of the department, agency, or unit . . Kirh v. Potter No. CIV.A DKC 09-2973, 2010
WL 2253656, at *3 (D. Md. June 2, 2018Jf'd, 416 F. App’x 297 (4th Cir. 2011) (quoting 42
U.S.C. 8§ 2000e-16(c); 29 U.S.C. 8§ 7@44l1); 29 U.S.C. § 633a(b) & (c)Quraishi v. Shalala
962 F. Supp. 55, 57 (D. Md. 199Btoyanov v. Mabyu4.26 F. Supp. 3d 531, 540 (D. Md. 2015)
(“Similarly, although the ADEA does not specifiiyadentify who must be named as proper
party defendant, courts have found that the only proper defendant to a federal-sector age
discrimination claim under the ADEA is the heafdhe agency or department.” (citiidjis v.
United States Postal Servicé84 F.2d 835, 838 (7th Cir. 198@nding that although the ADEA
does not specify that the heafdthe agency be named as the proper defendant in an age

discrimination case against a federal agency empldyghould be construed consistently with



Title VIl and therefore, the only proper party defendant is the head of the ag&magjons v.
Shalalg 112 F.3d 510 (4th Cir. 1997) (citirfilis with approval) (unpublistd table decision))).

In this case, the only proper defendant & $ecretary of the Department of Defense,
Ashton B. CarterSee Stoyanov v. Mahul26 F. Supp. 3d 531, 540 (D. Md. 2015) (finding
Secretary of the Navy only proper defendant) (citdagris v. Salazar885 F. Supp. 2d 402, 414
(D.D.C. 2012) (noting that “[e Equal Employment Opportuniyct grants federal employees
the right to file suit in federal court, but gragainst the proper defendant” and dismissing an
improperly named defendant under rib)(1) (emphasis in originalyrbaugh v. Y & H
Corp, 546 U.S. 500 (2006) (characterizing a stati limits causes of action to specific
defendants as “jurisdictional”)). Thus, DefentiaDepartment of Defense and the Defense
Commissary Agency are dismissed.

2. Plaintiff’'s ADEA, ADA, and Rehabilitation Act Claims

Defendants assert that Plaintiff’'s disaination claims exceed the scope of those
preserved in his EEOC charge, thdepriving this Courof subject matter jusdiction as to those
newly asserted grounds for relief. The Court agrees.

Before a plaintiff may file suit in federaburt under the Rehabilitation Act, ADA, and
ADEA, he must first exhausiis administrative remedieBledlock v. Rumsfel@36 F. Supp. 2d
452, 462 (D. Md. 2002) (citing 42 U.S.C. § 2000e—1@Bcpwn v. General Serv. Admid25
U.S. 820, 832 (1976)%ografov v. V.A. Medical Centef79 F.2d 967, 968—69 (4th Cir. 1985));
Smith v. First Union Nat’'l| Bank02 F.3d 234, 247 (4th Cir. 200@ydnor v. Fairfax Cty., Va.
681 F.3d 591, 593 (4th Cir. 2012). Importantly, thepecof the plaintiffs federal causes is

circumscribed by the contents of the forradministrative complaint as identified and



investigated by the EEOQones v. Calvert Group, Ltb51 F.3d 297, 300 (4th Cir. 2009)
(internal quotation marks omitted).

Claims in a judicial complaint then can be advanced in this Court where they are
“reasonably related” to the EEXOcharge and “can be expected to follow from a reasonable
administrative investigation.”y@lnor v. Fairfax Cty., Va681 F.3d 591, 594 (4th Cir. 201%ee
alsoMcCray v. Maryland Dep’t of Transportatip662 F. App’x 221, 223 (4th Cir. 201&opnes
v. Southpeak Interactive Corp. of Da177 F.3d 658, 669 (4th Cir. 2015). “The touchstone for
exhaustion is whether plaintiffadministrative and judicial clainmege ‘reasonably related,’ . . .
not precisely the same . . .Id. at 595 (citation omitted}ee also Johnson v. SecTek,,IMo.
ELH-13-3798, 2015 WL 502963, at *4 (D. Md. Feb. 4, 2015).

The Fourth Circuit has found that the ptéis failed to exhaust where the complaint
alleged a violation on a forbidden basis (i.e., r@csex) not alleged in any EEOC charge or a
kind of liability not alleged in any EEOC chargze Bryant v. Bell Atl. Md., In@88 F.3d 124,
132-33 (4th Cir. 2002) (plaintiff failed to exhawsaim for sex discrimination because EEOC
charge alleged only racial discriminatio@glvert Grp., Ltd, 551 F.3d at 301 (plaintiff failed to
exhaust claim for racial discriminatioetause EEOC charge alleged only retaliation).

As made clear by the administrative lpwige and the OFO decision, Plaintiff's
discrimination claims are confined to the flvases set forth in his EEXcharge that concern
gender discrimination and retaliation for BEO activity: (1) his Aigust 2009 denial of
promotion to full-time work; (2) his below-wageagle pay as compared to his co-workers; (3)
his reassignment to other departments in the dssary; (4) inadequate training; and (5) change

in work schedule without notic&eeECF No. 18-3 at 6 (issdfer administrative trial



proceeding), ECF No. 18-4 at 8 (administratiaw judge decision), BECNo. 18-5 at 3 (OFO
decision).

By contrast, in his Amended @wplaint, Plaintiff avers that the Agency failed to provide
him with a reasonable accommdda and punished him for using medical leave by terminating
his federal employment. ECFON16 at 1. Plaintiff also asserts for the first time age
discrimination pursuant to the ADEA. ECF No.dit4. These claims of age and disability
discrimination are not reasonably relatedPtaintiff's claims duing the administrative
proceedingsSee Sydnoi681 F.3d at 593. Because Plaintiff did not exhaust his administrative
remedies with respect to these new claims, @ourt lacks jurisdiction to entertain them.

3. Plaintiff's Non-Selectionfor Position of Computer Assisted Ordering Clerk

Defendants next assert that Plaintiff'aiohs of non-selection for the position of
Computer Assisted Ordering Clerk are barredPlantiff's late contact with the EEOC office.
When beginning an administrative action, an eywpé must first contaein EEO counselor to
initiate an informal complaint within 45 daysthie alleged discrimination or, in the case of
personnel action, within 45 daystbie effective date of thection. 29 C.F.R. § 1614.105(a)(1);
Atkins v. Burwe|INo. JFM-15-2198, 2016 WL 4399304, at *4 (D. Md. Aug. 17, 2016). A
plaintiff's failure to contact the EEO officeithin the 45-day window requires dismissal of his
like-kind federal claims for failurto exhaust admistrative remedie«houry v. MeserveB5
Fed. Appx. 960, 960 (4th Cir. 2004) (citidggrafov v. Veteran’s Admin. Med. C{r79 F.2d
967, 96869 (4th Cir. 1985)).

Here, the effective date for the clgriisition was September 13, 2009. ECF No. 18-2 at
32. Plaintiff had forty-five dayuntil October 28, 2009, to initiat®mntact with the EEO office.

Plaintiff first initiated contact with an EEE@bunselor on January 7, 2010. ECF No. 18-2 at 32.
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Thus, regarding the claims based on his non-Betefor the full-time clek position, Plaintiff's
contact with the EEO was untimely.

That said, the administrative law judgedahe OFO accepted and ruled on this claim
without reaching the issuof its timelinessSeeECF No. 18-3 at 6 (issue for administrative trial
proceeding), ECF No. 18-4 at 8 (administratiaw judge decision), BECNo. 18-5 at 3 (OFO
decision). In fairness, therefore, this Courtstdetermine whether thigrther adjudication of
this otherwise untimely claim consties waiver of thé5-day deadline.

The Fourth Circuit Court oAppeals has not addressedthrecise issue of waiver.
Although courts uniformly agreedhthe acceptance and investiga of an EEO complaint does
not by itself result in a waivesf the timeliness defenssge Ester v. PrincipR50 F.3d 1068,
1072 n.1 (7th Cir. 2001), courts haatso held that the defense is waived if the agency issued a
decision on the merits of the EEO cdaipt without addressing timelinesge idat 1071—
72;see also Bowden v. United State36 F.3d 433, 438 (D.C. Cir. 1997) (“Although agencies
do not waive a defense of untimely exh@mrsmerely by accepting and investigating a
discrimination complaint, we have suggesteat if they not only accept and investigate a
complaint, but also decide it on the merits—wéithout mentioning timeliness—their failure to
raise the issue in the administrative procesg lead to waiver of the defense when the
complainant files suit.”) (citations omitted).

Alternatively, the Ninth CircuiCourt of Appeals has held thamh agency only waives its
timeliness defense if the decision is onitierits and the agency finds discriminatiBoyd v.

U.S. Postal Sery752 F.2d 410, 414 (9th Cir. 1985) (“The mere receipt and investigation of a
complaint does not waive objection to a complainant's failure to comply with the original filing

time limit when the later investigation does not result in an administrative finding of
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discrimination.”). The Fifth CircwiCourt of Appeals is the onlyourt to have held that the
timeliness defense is not waived unless the @gspecifically finds that the plaintiff timely
exhausted her administrative remediRswe v Sullivan 967 F.2d 186, 191 (5th Cir. 1992).
Within this circuit, the Distat of South Carolina has found tEstercourt’s reasoning
persuasiv8.Johnson v. VilsagkNo. CA 3:10-3254-MBS-SVH, 2013 WL 1316494, at *9
(D.S.C. Mar. 28, 2013).
TheJohnsorcourt explained
By requiring the agency to raise the defense of timeliness in the
administrative record, a prospediplaintiff is placed on notice of
a potentially fatal procedural detebefore she makes the decision
to file a lawsuit. Such notice is beneficial both for the parties and
the court, insofar as it might disarage the filing of procedurally
flawed lawsuits. This considdian, coupled with the background
principles of adminisative law cited irEster, supports the court’s
holding that whenever an agenesglies a decision on the merits of
an EEO complaint without adessing timeliness the agency

waives its defense of untimely exhaustion of administrative
remedies.

Id. at *9. This Court follows suiBecause the adminiative law judge anthe OFO reached the
merits of Plaintiff's non-selection claim without addressing liness, the Agency has waived
this defense here.

4. Untimely Filing of Plaintiff's Complaint

Despite finding that waiver applies to the rsmlection claim, it i® pyrrhic victory of
Plaintiff. This is because thentimely filing of Plaintiff’'s Complaint requires dismissal in its

entirety.

® Several courts of appeals have since follo&stéror cited it with approvalSee Mercado v. Ritz-
Carlton San Jua410 F.3d 41, 45 (1st Cir. 200Bruce v. U.S. Dept. of Justicgl4 F.3d 71, 74-75 (2d
Cir. 2002);Kurtz v. McHugh 423 F. App’'x 572, 582 (6th Cir. 2011); aHall v. Dept. of Treasury264
F.3d 1050, 1061 (Fed. Cir. 2001).
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Timeliness of Plaintiff's filing in this Court is akin to a statute of limitations defense
properly reviewed under Rule 12(b)(&ee Irwin v. Dept. of Vet. Affajr498 U.S. 89, 94-95
(1990);Laber v. Harvey438 F.3d 404, 429 n.25 (4th Cir. 2006) (citifiges v. Trans World
Airlines, Inc, 455 U.S. 385, 393 (1982)nderson v. McHugIC/A No. 3:10-2137, 2011 WL
2731211, at*1 n.1 (D.S.C. Apr. 22, 2011) (citiigxander v. City of Greensbgrdo. 1:09—
CV-934, 2011 WL 13857, at {M.D.N.C. Jan. 4, 2011Edwards v. Murphy—Brown, L.L.C.
No. 2:10-CV-165, 2011 WL 124209, at *3—4 (E.D. dan. 4, 2011)). Where the parties present
evidence for the Court’s consi@gion beyond the four cornerstbie complaint to determine
timeliness of Plaintiff's filing, the motiors treated as one for summary judgm&seFed. R.

Civ. P. 12(b)Gadsby by Gadsby v. Grasmid9 F.3d 940, 949 (4th Cir. 199Hart v. Winter
No. DKC 2006-1147, 2006 WL 3792609,*at(D. Md. Dec. 21, 2006).

On September 17, 2015, the OFO mailed itsgleciaffirming the Agency’s Final Order
and providing Plaintiff withhis right-tesue noticeSeeECF No. 18-5 at 9. Plaintiff then had 90
days after receipt dhis notice to file higivil action. But contrary t®efendants’ assertion, the
three-day presumption of receipt does not apphe. The certificate of mailing attached to the
right to sue states that the EEQwill presume that [its] decision was received within five (5)
calendar days after it was mailed.” ECF No. 1&-9. Thus, the Court will likewise presume the
Plaintiff received the right-tsue letter on September 22, 20$8e Tubby v. Donahoio.
1:13CV363, 2015 WL 413787, at *4 (M.D.N.Gan. 30, 2015) (applying the fiviay
presumption where the certificaterofiling includes this languaga)Nashington v. Whit31
F. Supp. 2d 71, 75 (D.D.C. 2002) (sanf)ijz v. Vilsack763 F. Supp. 2d at 171 (samd);
Nkengfack v. Am. Ass’n of Retired Pers@&is8 F. Supp. 2d 178, 181 (D.D.C. 2011) (applying a

five-day presumption “in light of #nfive-day notice periods appliedRuizandWashington
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and considering the plaintiff’pro se status”). Ninety gafrom September 22, 2015 is
December 21, 2015. However, Plaintiff commed the instant action on December 22, 2015,
ECF No. 1 at 1. Thus his filing was untime8ee Harvey v. City of New Bern Police Def13
F.2d 652, 654 (4th Cir. 1987) (holding suit @ilainety-one days after notice untimeljxon v.
Digital Equip. Corp, 976 F.2d 725 (4th Cir. 1992) (unpublel table) (ninety-one days);
Roberson v. Bowie State Uni899 F. Supp. 235, 238 (D. Md. 1995) (ninety-one d&3syre v.
Fleet Finance Ing 802 F. Supp. 1404, 1411 (E.D. Va. 1992) (ninety-two das)ury v. City of
Roanoke599 F. Supp. 2d 712, 719 (W.D. Va. 20G8jd, 330 F. App’x 39 (4th Cir. 2009)
(ninety-four days)Hart v. Winter No. DKC 2006-1147, 2006 WL 37928, at *1 (D. Md. Dec.
21, 2006) (ninety-four daysyYatts—Means v. Prince Geotgd-amily Crisis Center7 F.3d 40,
42 (4th Cir. 1993)ninety-five days){Jgbo v. Knowles480 F. Supp. 2d 850, 851 (E.D. Va.
2007) (ninety-seven days).

Because the 90-day filing requirement is juoisdictional, “it is subject to waiver,
estoppel, and equitable tollingCrabill v. Charlotte Mecklenburg Bd. of Educ423 F. App’X
314, 321 (4th Cir. 2011) (quotingber v. Harvey438 F.3d 404, 429 n.25 (4th Cir. 2006)).
Even apro seplaintiff must providesome factual basis togtify equitable tollingUgba 480 F.
Supp. 2d at 853 (citingokotis v. U.S. Postal Sey223 F.3d 275, 280-81 (4th Cir. 2000))
(equitable tolling inappropria where claimant fails to exercidae diligence to preserve rights).
But Plaintiff here has providetbne. Plaintiff’'s Complaint, thefore, must be dismissed as
untimely.

1. CONCLUSION
In sum, the Court dismisses Defendddépartment of Defense and the Defense

Commissary Agency as improper defendantdi#ahally, those claims which exceed the scope
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of the EEOC charge are dismissed for failireneet exhaustion requirements. Finally,
Plaintiff's untimely filing of his Complaint warrants dismissal of the action in its entirety.

Accordingly, Defendants’ motion shall lgeanted. A separatader will follow.

3/6/2017 IS/

Date Raula Xinis
UnitedState<District Judge
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