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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

ROGER SCHLOSSBERG,

Plan Administrator under the *
Confirmed Plan of Liquidation of
3501 13th Street, N.W., LLC, *
Plaintiff, *
V. * Civil Action No.PX 16-100
JEFFREY NADEL *

d/b/aLaw Offices of Jeffrey Nadel,

Defendant

*

*kkkhkk

MEMORANDUM OPINION

Plaintiff, the Plan Administrator for a Chapter 11 bankruptcy liquidation plan farliGe
known as 3501 13 Street, N.W. (“3501"), brings this action based on his authority to pursue all
claims on behalf of the bankrupt estate of 3501essence, Plaintiff clais that attorney Jeffrey
Nadel(“Nadel”) conspired with and aided and abetted two clear wrongdeeb&rt Schaechter
(“Schaechtép and Steven MadeoyNladeoy) to falsify a secured loan using the real property
held by 3501 as the collateral, the recordation of which in the land records triggemnsesaf
events that led to 3501’s resort to filing bankruptcy. Presently pending andoeagsolution is

Nadel’s Mdion to Dismiss arin the alternativeMotion for Summary Judgment. ECF No. 18.

! Roger Schlossbeiig the Plan Administratarnder thePlan of Liquidationof 3501 13th Street, N.W.,
LLC under Chapter 11 of the Bankruptcy Code, confirmed an order entered on November {fhe2015
“Confirmation Order’) by the United States Bankruptcy Court for the District of Marylanthe case of
In re: 3501 13th Street, N.W., LL@o. 13-22333) pending in thabuart.
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Because no hearing is necessary, pursuant to Local Rule 106.5, and for the reagulmsthat

the Motion is GRANTED.

l. BACKGROUND

The following facts are derived from Ritiff's Amended ComplaintECF No. 16.
Because this matter can and is dispositively resolved without resort to festeedhe Amended
Complaint, the Court will treat this Motion as one to Dismiss under Rule 12(b)(6)ltwe fto
state a claim.

3501is a limited liability corporation organized under the laws of the District of
Columbia. Steve Madeoy retained a 45% membership interest in 3501, and at some point became
its managing membeECF No. 16at2-3. In December of 2006, Robert Schaedo@ned
$500,000 to Madeoy personalitlie Schadaer Loari). At no point did 3501 receive any
benefits arising from the loan, directly or indirectly.

Defendant Nadedssisted in the preparation of the documents relatid tSchaechter
Loan The deumentsconsisted of a promissory note and a Deed of TriDT") which made
it appear as if Schaechter loaned the money to 3501, and that the loan was secured with 3501’s
principle asset-the realproperty located at 3501 ¥%treet, N.W., Washington, D.C., and
owned in fee simple by 3501. ECF No. 16 aftH4e DOT was executed by Schaechter, Madeoy
and a third member of the LLC, bt recordednitially because the recordatierould trigger
thefirst mortgagdenderto accelerate the entire balance dunghe mortgage per the terms of its

loan agreement with 350Id. at 5.



By mid-2010, Schaechtgrewconcerned about Madeoy'’s failure to repay any of the
loan.As a resultMadeoy and Schaéter requested that Nadel amend the promissory note,
alteringonly the time for repaymerandthenrecord the DOWwith the District of Columbia.
Nadel complied even thgh he knew that 3501 was notactual party to the loaeCF No. 16
at 5.

As a resulof Nadel’s actions, the DOWas filed with the District of Glumbia Recorder
of Deeds on August 5, 2010. ECF No. 16.aAlMmost three years later, Fannie Mae, the lender
holding the first mortgage on 350dccelerated the entire balance of its $3.8 million loan,
leaving 3501 no choice but to file for bankruptcy on July 19, 2@l Z2lthough Schaechter was
initially listed as a secured creditor of 3501 arising from the recordation BiQfethe
bankruptcy court held in an adversary proceeding that Schaechter did not have anl#aforcea
lien against 3501d. Consequently, 3501 incurred substantial attorniegs and expenses
litigating the adversary proceeding to clear title to 3501 3tBeet, N.WId. To recover these
losseson behalf of the bankrupt estate for 35PLaintiff filed the instant action.

Il DISCUSSON
A. Motion to Dismiss Standard

When ruling on a motion under Rule 12(b)(6), the court must “accept the well-pled
allegations of the complaint as true,” and “construe the facts and reasoff@aigedes derived
therefrom in the light most favorable to thHaiptiff.” Ibarra v. United Statesl20 F.3d 472, 474
(4th Cir. 1997). “The mere recital of elements of a cause of action, supported only lmsoeonc
statements, is not sufficient to survive a motion made pursuant to Rule 12(Wébets v.
McMahen 684 F.3d 435, 439 (4th Cir. 2012) (citiAghcroft v. Igbal556 U.S. 662, 678

(2009)). To survive a motion to dismiss, a complaint’s factual allegations “must behdanoug

3



raise a right to relief above the speculative level on the assumption that all glagi@ile in the
complaint are true (even if doubtful in factell Atlantic Corp. v. TwombJy650 U.S. 544, 555
(2007) (internal citations omitted). “To satisfy this standard, a plaintiff neetdanecast’
evidence sufficient to prove the elemeottshe claim. However, the complaint must allege
sufficient facts to establish those element¥dlters 684 F.3d at 439 (citation omitted). “Thus,
while a plaintiff does not need to demonstrate in a complaint that the right tagégtiedbable,’
the @mplaint must advance the plaintiff's claim *across the line from conceivableusilpka ™
Id. (quotingTwombly 550 U.S. at 570).

As a preliminary matter, the parties disagree ewlegther the substantive laws of the
District of Columbia or Marylandpply. Because Maryland is thierum state, Maryland’s
choiceof-law rules applySee Klaxon Co. v. Stentor Elec. Mfg. ,34d.3 U.S. 487, 496 (1941);
see alsdRawl’s Auto Auction Sales, Inc. v. Dick Herriman Ford, ,16€0 F.2d 422, 426 (4th
Cir. 1982). Maryland follows the principles leix loci delictiin determining choice of lavGreat
American Ins. v. Nextday Network Hardware Cpiid F. Supp. 3d 636, 640 (D. Md. 2014). In
tort actions, the court applies the law of the state in which the ladtregaimed to constitute the
tort had taken placéd.

In this case, Marylankhw applies becaugbe last event triggering the injury to 3501
occurred in MarylandSpecifically, Nadel, Schaechter and Madeoy executegrtmissory note
and DOTin Marylandin 2006, and amended the same in 2010. ECF No. 16 at 4, Ex. 2. Upon
execution, @O0T is “valid between the parties,” regardless of when recoi$iethbins-
Anderson, Co. v. Boltor208 Md. 183, 190 (1955%ecealso Chicago Title Ins. Co. v. Mary,B.
190 Md. App. 305 (2010). THROT and promissory note solidified that the propertig ey

3501 was fraudulentlgledged as collateral to secure the loan between Stkaend Madeoy.
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Accordingly, at the time of the DC8'execution, the property held by 3501 beeaancumbered
and could theoretically be used to satisfy the outstanding amount if Madeoyetef8atause

these transactions occurred in Maryland, the laws of Maryland apply.

B. Count I: Civil Conspiracy

3501 alleges that Defendant Nadel conspired @thaebter and Madeoy to create, execute
and record fictitious loan documents that pledged the real property held by 350 htesatdth
secure Madeoy personal loan from Schaechter. ECF No. 8-9. Although the complaint does not
make cleaexactly what tortious conduct Nadel conspired to commit, a fair reading sender
Nadel potentially liable for conspiring to defraud 35l Plaintiff avers that Nadel “agreed to
disguise the Schakter loan” as one made to 3501 instead of Madeoy, asawellepare,
execute and record a fictitio@OT while posing as 3501’s “agentd. at 9.Because this
collective conduct clouded title to 3501’s real property, the Plaintiff wasddadicincur
substantial attorney’s fees in bankruptcy clearing titleF- BIG. 16 at 1 51-57. The fatal flaw in
these Hegations as pled is that none of teezonspirators engaged in any overt actetfoaud
3501

In Maryland, civil conspiracy is a “combination of two or more persons by an agnéem
understanding to accomplish and unlawful act or use unlawful means to accomplish aalunlawf
act not in itself illegal, with the further requirement that the act or means must refatages
to the plaintiff’ Hoffman v. StampeB85 Md. 1, 24 (2005) (citation and internal quotation
marks omitted)Maryland does not recognize a staaldne claim of “conspiracy.” Rather, a

plaintiff must plead and prove that the defendant conspired to commit a specific unggentty
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See Shenker v. Laureate Equd1 Md. 317, 352 (2009¢onspiracy is “not a separate tort
capable of independently sustaining an award of damages in the absence oftaiberingury
to the plaintiff’) (quotingAllecq Inc. v. Harry & Jeanette Weinberg Foundation, Jri810 Md.
176,189 (1995)).

More specifically, to proceed on a conspiracy claim, the plaintiff must plead awel ‘fine
commission of an overt agt furtherance of the agreemehat caused the plaintiff to suffer
actual injury.”Shenker411 Md. at 352 (citation and internal gaixdn marks omitted)The tort
of civil conspracy lies in the act causing the harm; the agreement to commit the act is not
actionable on its own but rather is in the nature of the aggravating fddtqcitation and
internal quotation marksmitted).Thus, Plaintiff must aver that “some act was performed in
furtherance of the conspiratyp commit the underlying tofteven if performed by another
participant.”ld.

The underlying tortious act as pleaded in the complaint is fraud. In Marytenelements
of fraud are(1) the defendant made a false representatiohe plaintiff (2) the falsity of the
representation was either known to the defendant or the representation was maetekiesh r
indifference to its truth(3) the misrepresentation was made for the purpodefduding the
plaintiff; (4) the plaintiffrelied on the misrepresentati@md had a right to rely on &nd(5) the
plaintiff suffered a compensable injury as a restihmpey 385 Md.at 29; see &0 Alleco, 340
Md. at 19697 (collecting cases).

Here,3501 alleges that the acts underlying the conspiracy were the creatiorfakethe
loan documents and filing them with the D.C. Recorder of D&&dB.N0.16 at 8—9. None of
these acts, howevarein furtherance of a fraud on 3501. This is so because, first and foremost,

the false statements warever made to 3508imilarly, Nadel'salleged misrepresentation when
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posing as 3501’s “agent” was contained danlgocuments filed with the District @olumbia
Recorder of Deedsnd not to 3501. Accordingly, none of the alleged misstateraeats
reached 3501, and so cannot be considered an act in furtherance of a conspiracy to defraud
35017

Nor couldany of the alleged overt acts have furtheréead against 3501 because 3501
could nothave detrimentally relied on the false statements. In Maryland, detrimergateel
cannot be established througtiiance by a third partsuch as the D.C. Recorder of Dedds
Exxon Mobil Corp. v. AlbrightMaryland’s highest court unequivocally held that “third party
reliance fails to satisfy the requirement that Appellees demonstrate pes@male.”433 Md.
at 334.The ExxonPlaintiffs, a class of homeowners whose property was damaged by a colossal
gasdine spill, pursued draud claimbased omisrepresentationSxxonmade tgpublicentities
namely Baltimore County and the State of Maryldddat 335. Plaintiff homeownerdaimed
that Exxon “perpetuated an ongoing fraud designed to deceive both public authorities and
members of the communityld. In reversing the jury verdict finding Exxon liable for fraud, the
Court made clear that Plaintiftannot bring a fraud action wte “they have admitted no dirgct
indirect or personal relianteven if Plaintiffs could establish that the public entities
detrimentally relied on Exxon’s false statemetdsat 337.

Similarly, Plaintiff 3501has alleged only that the false statements were made to the D.C.

Recorder of Deeds, and that as a residt Recorder took actions corteigt with believing the

23501 is also hard pressed to claim that the false loan documents ginned up badadein concert
with Madeoy, were made to 350l Madeoy as managing partner and thus agent of 3501. As the
Amended Complaint alleges, Madeoy’s misconduct constituta@ach of his fiduciary duty to 3501. It
would be illogical to claim that Madeoy at once could conspire to defraud 3®@thhnis fiduciary duty
to 3501, and also be théctim (as the recipient of the alleged false statements) on behalf of S&0,1.
e.g, Hecht v. Resolution Trust Cor333 Md. 324, 345 (1994) (“knowledge of an agent whose interests
are adverse to the principal cannot be imputed to the principal.fygtibihmuller Bldg. vGamble 160
Md. 534, 541 (1931)).
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statements to be traerecording the DOT. But nowhere damscan3501 allegehese acts were
taken in furtherance of 3501 detrimentally netyon any of the falskban documents
Accordingly,the canplaint failsto establish he any of the alleged overt aatsuld have
furthered a fraud 08501.

Equally unavailing isn attempto construe the Amended@plaint as alleging a
conspiracy to breach fiduciary duties owed to 3501. First and foremostiaMadpes not
recognize breach of fiduciary duty as a separate cause of &gi@Wassermah97 Md. at 631
(“[A ]ithough the breach of a fiduciary duty may give rise to one or more causes of action, in tor
or in contract, Maryland does not recognize agparate tort action for breach of fiduciary
duty.”) (quotingint’l Bhd. Of Teamsters v. WaliCorroon Corp. of Mg.369 Md. 724, 727 n.1
(2002)) see alsd_athan v. Sternberg?015 WL 6125427, No. 0988 at *5 (Md. Ct. Spec. App.
Sept 30, 2015). Thus, this Court is hard pressed to recognize a claim for conspiracy to commit
the same.

Even more fundamentally, however, idadannot be said to hateken any steps in
furtherance of breachingfaluciary duty to 3501 because legally had naluty to 3501 in the
first instanceTo sustain a conspiracy, Plaintiff must plead and prove that the Defendant was
“legally capable of committing the underlying tort allegesliienker411 Md. at 352see also
Alleco Inc. v. Harry & Jeanette Weinberg Found.,.Ji3gl0 Md. 176, 195 (1995) (finding a
conspiracy of breaching fiduciary duty lacking where there was no underlying idatg, the
underlying tort arguably ibreach of fiduciary dutyBut where the Defendant owes no such duty
vis the Plaintiff, Plaintiff is rendered “legally incapable” of committing the ulyiteg tort, and
by extension, conspiracy to commit the underlying ®ienker411 Md. at 35Z“[T]ort

liability arising from a conspiracy presupposes that the coconspsdéegally capable of



committing a tort, that is, that she owes a duty to the plaintiff recognized bythis a
potentially subject to liability for breach of that duty.”) (quotBghari v. Countrywide Home
Loans 2005 WL 3505604, at *6 (D. Md. Dec. 16, 2005)).

On this pointShenkeis instructive. There the Maryland Court of Appeals pronounced that
“liability for civil conspiracy based on the underlying tort of breach of fidyodauty (were it
recognized) would require proof that the defendant, althaogbommitting personally the
underlying tort, vaslegally capabe of committing the underlying tortldl. But where, as here,
the wrongdoer “owed no fiduciary duty to [defendant], they may not be held liable for civi
conspiracy in this caseld.

Nadelacting in his capacity as an attorney, owed a duty of diligence and care “only to his
direct client/employet,Madeoy and possibly Schaeigr. Goerlich v. Courtney Industries, Inc.
84 Md App. 660, 663 (1990). He did not owe any such duty to 3501 because at no point did he
serve as 3501’s attorne@f. id. (holding defendant attorney representing corporation had no
fiduciary duty to individual employee). Accordingly, Nadel cannot be held liableofuspiring
to breach a dutthathe never had in the firplace.Thus, Count | of the Amended Complaint
must be dismissed.

C. Count ll: Aiding and Abetting “Tortious Conduct”

Plaintiff's remaining count-styled as “aiding and abetting tortious conduct’—can only
be read as a claim against Nafitelaiding and abetting Madeoy’s breach of fiduciary duty.
Specifically, 3501 claims that “Madeoy breaclhmsl fiduciary duty to 3501,” and Nadel
“rendered substantial assistance and encouragement to Madeoy by prepaamgadithg the
fictitious promisery note by preparing the fictitious DOT and by causing the fictitious DOT to

be recorded in the District of Columbia,” which resulted in a lien against 3501’s prapdrty
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subsequent related injury. ECF No. 16 atBl because Marylandioes not recognize breach of
fiduciary duty & a standalone cause of actiokajqtiff cannotaid and abet aon-existent claim.

Indeed,[t]here is no universal or omnibus tort for the redressrefchof fiduciary duty
by any and alfiduciaries” Wasserman v. KayL97 Md. App. 586, 630 (2011) (quotiKgnn v.
Kann 344 Md. 689 (1997)). Although “an allegeachof fiduciary dutymay give rise to a
causeof actionsuch as breaaobf contract. . . it does not, standing alone, constitutaaseof
action.ld.; seealsoVinogradova v. Suntrust Bank, Ind62 Md. App. 495, 510-11 (2005)
(“Maryland does not recognize a separate tort action for breach of fiddcisl) (quoting
International Bhd. Teamsters v. Willis Corrooon Corp of Mary|e&88D Md. 724, 727 n.1
(2002)). Because Countéadmost favorably to 350does not plead any specific cause of action
other tharaiding abreach of fiduciary duty, it must be dismiss@thssermanl97 Md. App. at
631-32.

That Nadel is alleged to have “aided and abetted” Madéwgach of fiduciary duty
does not change this analysis. This is because “tort liabilitgnfling and abetting can only exist
where someone has committed the actual t8eg Allecp340 Md. at 201 (dismissing aiding
and abetting breach of fiduciary gidiecause underlying tort was not adequately alleged).
such circumstances,Hé underlying tort is the cause of action that should be set forth in a
separate count. . [and thehlleged aidersabettors, and coonspirators are simply additional
parties jointly liable with the principal perpetratoMankhi v. Mass Transit Admir860 Md.
333, 359 n.6 (2000 ount Il alleges only that Nadel “rendered substantial assistance and
encouragement to Madeoy” by preparing and filing fake loan documents, whichutedsai
breach of Madeoy’s fiduciary duty to 3501. Without more, Count Il simply fails tale

legally cognizable cause of action in Maryland and thus must be dismissed.
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1. CONCLUSION
Accordingly, the Amended Complaint, on its fafals to establish that ainderlying
tort was committed upon 3501 and tiNstdel owel a duty to the Plaintiff. Thu®laintiff's
claims ofcivil conspiracy and “aiding and abetting tortious conduct” fail as a matter of law.
Defendant’s motion to dismiss is grant@dseparate order will follow.
8/10/2016 /sl

Date Paula Xinis
United States Districiudge
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