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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ANDRE WILLIAMS, #438-037, 3355645,
Plaintiff
V. : Civil Action No. DKC-16-276
WARDEN J. PHILIP MORGAN,
LIEUTENANT WILLIAM MCKINLEY,
SGT. BRADLEY YONKER,
OFFICER JAMES FIORITA,
SGT. DUANE BAIR,
SGT. GARY DURBORAW,
OFFICER HARRY CARR,
OFFICER MATTHEW HOLLAR,
Defendants
MEMORANDUM OPINION
Plaintiff Andre Williams, a Maryland Division of Correction prisoner currently housed at
Western Correctional Institution (“WClI™has filed a civil rights action seeking $300,006.00
and alleging that seven correct& officers entered his cell arabsaulted him. In response,
Defendants filed a motion to dismiss or, in #Hiernative, motion fosummary judgment, ECF
No. 20, which Williams opposes, ECF No. 22. Becahsecourt will consider exhibits outside
of the pleadings to determine the outcome of this case, the motion will be treated as one for
summary judgment under Rule 56. The courti$i a hearing in thimatter unnecessarySee

Local Rule 105.6 (D. Md. 2016). For the reasthra follow Defendants’ motion for summary

judgment will be granted.

Williams also asks that charges be filed against Defendants. ECF No. 1. To the extent that he complains
that he has been unable to press criminal charges against the officers, Williams has failed to allege a violation of a
constitutional right, because “a private citizen lacks a judicially codpie interest in the prosecution or
nonprosecution of another.Linda R.S. v. Richard D., 410 U.S. 614, 619 (1973ptero v. United Sates Attorney
General, 832 F.2d 141 (11th Cir. 1987).
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Complaint Allegations

Williams alleges that in response to“peaceful protest” at Maryland Correctional
Training Center (“MCTC”) conerning the quality of food, he waassaulted on the afternoon of
January 11, 2016, by Defendants Mgl€y, Yonker, Fiorita, BairDurboraw, Carr and Hollar.
Williams states that he was asleep in hid aatl unable promptly to respond to Defendants’
demands that he remove the covering fromcleis window, at which time Defendants entered
his cell, pushed him to the ground, and hit andked him until he lost consciousness. ECF No.
1, ECF No. 3 at p. 8. Williamdoes not allege any misconducttba part of D&endant Morgan,
MCTC'’s warden.

Defendants’ Response

Defendants’ sworn statements and videatdge submitted with their summary judgment
motion demonstrate that the actions taken toaek Williams from his cell were neither random
nor unprovoked. On January 11, 2016, MCTC stadfe conducting feed-up of the C-tier of
Housing Unit 7, a segregation unit where prisertead food delivered ttheir cells. ECF No.
20-2 at T 3, Decl. of Lt. William McKinley, witlattached records. Williams was an inmate
incarcerated at Housing Unit 7, C-Tietd. That day, several of those housed on the Unit
refused their meals, yelling for others to do the saldeat { 4. The incident began around 8:45
a.m. and continued through the dagl.

Prison staff attempted to ameliorate theuwdisance by providing an extra cookie with the
meals, but the demonstrators wanted additional protéih. When told the meals that they
received were identical to those provided other prisoners, including im@gneral population,

some prisoners began cloggingithtoilets around 10:00 a.md. at § 5. Those who did so had



their water shut off, and those who were deenmsdbordinate were written up for violating
institutional rules.ld.

Prisoners then began to impede #iaff's ability to conduct a “courftof those on the
tier by blocking the windows on the cell dsan violation of prison rulesld. at 6. By about
4:10 p.m., many windows had beeavered and only five prisoners had accepted their meals.
Id. at § 7. McKinley, who was the officer in charge, requested permission from his superiors to
assemble a “Forced Count Team” and conduct aéfbcount” wherein a team of officers opens
a cell door to account for the occupant(i]). at 8. Because a forced count is often preceded
by an inmate covering his cell window and sfig to remove the obstruction, an officer
opening the door is not certain of what iscacing inside the cell. The officer may be
vulnerable to an attack, or the mm&r may be attempting an escapd. Due to the nature of
forced counts and the risks invotyeghey are videotaped, and o#irs are usually dressed in riot
gear, which may include body armor amdhield, along with pepper-spraid. at | 9.

McKinley received permission to assemble tham of officers to conduct a forced count
around 5:30 p.m.Id. at § 10. The team included McKéyl and Defendants Bradley Younker,
Duane Bair, Gary Durboraw, JamEiorita, and Harry Carrld. at § 10 and p. 5. McKinley can
be seen on film talking into the camera expilag the situation. ECF No. 20-3, Cell Extraction
Video, Disk 1, 00:01 — 1:18. He introduces hathsand members of the team assembled to
conduct the forced countd. Each officer is suited in armaowhich has an assigned number for
identification. 1d. McKinley explains that a nurse is alptesent to attend to any medical needs
that may ariseld. The officers are introduced, and the numtne their body armor is identified

on camera: Younker, assigned number 3; Hollar, assigned number 4; Durboraw, assigned

2 During a “count,” staff look into each cell to tally eguiisoner on the tier, to assess his presence and check

on prisoner safety. A count typically is performed during shift changes.
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number 6; Bair, assigned number 328; Carr, assigned numbed Eiorita, assigned number 5.
Id.

Williams was among those who had blockes cell window. ECF No. 20-2 at .10
After Williams refused to uncover his window, Kinley ordered that the cell door be opened
by the “Force Count Team.ld. The video shows a team of officers arriving at Williams’s cell.
ECF No. 20-4, Cell Extraction Video, Dig at 00:55. The window is obstructeldl. Officers
are heard ordering Williams to remove the talogtion, warning him that failure to do so
promptly will result in the door being openedd. at 00:55-1:15. After the obstruction is not
removed, the cell door begins to opehd. at 1:20. After the door is open, Sgt. Younker,
standing in the doorway enters the cell, follovisgdother officers, who can be heard repeatedly
yelling “stop resisting.”Id. at 1:23 —1:48. An officer tumon the light to the cellld. at 1:33-
1:38.

Younker avers that when the cell deeais opened, Williams lunged forward. Younker
Decl.,Id. at § 11 and p. 5. It is impossible fully tesdern this from the videotape, because the
camera was shot from the hallyvand/or at the celloor, behind the offiers who entered the
cell. Williams’ leg can be seen on the battbunk-bed, indicating he was not on the ground,
with his palms placed on the floor, as direct&CF No. 20-4, Disk 2 at 2:03. Williams explains
he failed to comply because he was asleep srbéd at the time defermuta enteredhis cell.
Williams is pinned down and handcuffedld. In total, the extraction took approximately two-
and-half minutes.ld. 1:23 - 2:50. The cell door begins épen at approximately 1:20, with
officers entering the cedlt approximately 1:23Id. By 2:50, the officers are carrying Williams,

handcuffed, out of the celld.



Surveillance footage shows Williams being carried, while handcuffed, to a special
containment cageld. at 2:50 to 3:32. The footage does sbbw that Williams was struck in
any way during this time, nor doesstiow that Williams was unconscioukd. Once placed in
the cage, he is helped by an offiegho assists him in sitting uprightld. at 3:32 — 4:10.
Williams is heard expressing difficulty breathinigl, and was taken to the dispensary for
medical treatment at about 5:44 pm. ECF No. 20-5, Medical Records of Andre Williams at p. 2.
His vital signs were stable and he had no abrasor bleeding. Williams complained of a sore
back but was able to walk and move without problédia. He had some redness on the right side
of his face, but left the dispensary in faandition and was returned to the custody of the prison
staff. 1d.

Williams received a “Notice of Inmate RW&olation” charging him with violating five
institutional rules: Rule 108 Engaging in a disrdpe act; Rule 101 — Committing assault or
battery on staff; Rule 312 — Interiieg with or resisting the perforance of staff duties; Rule 400
— Disobeying an order; and Ru8 — Misuse, alter, tampe&vith, damage, or destroy state
property or property of another. ECF No. 2@-24. Williams pleaded guilty to violations of
Rules 312, 400 and 408 at a disciplinary hearing held on March 14, 281& pp. 5-10. The
hearing officer determined he was guiltyvidlating Rule 100 and Rule 101 as wdldl. at p. 9.

Standard of Review

Summary Judgment

Summary Judgment is gaveed by Fed. R. Civ. P. 5&)(which provides that:

The court shall grant summary judgment if the movant shows that
there is no genuine dispute asatty material facand the movant
is entitled to judgment as a matter of law.



The Supreme Court has clarified that this slo®t mean that any factual dispute will
defeat the motion:
By its very terms, this standardoprdes that the mere existence of
some alleged factual dispute between the parties will not defeat an
otherwise properly supported tian for summary judgment; the
requirement is that there be genuine issue oimaterial fact.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 247-48 (198@mphasis in original).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts
showing that there is a genuine issue for trialBbuchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratioroiiginal) (quoting Fed. R. Civ. P. 56(e)).
The court should “view the evidence in the lightstfavorable to . . . the nonmovant, and draw
all inferences in her favor wibut weighing the evidenaw assessing the witness’ credibility.”
Dennis v. Columbia Colleton Med. Citr., Inc., 290 F.3d 639, 644-45 (4th Cir. 2002). The court
must, however, also abide by the “affirmative oéilign of the trial judge to prevent factually
unsupported claims and defen$esn proceeding to trial.”Bouchat, 346 F.3d at 526 (internal
guotation marks omitted) (quotifigrewitt v. Pratt, 999 F.2d 774, 778-79 (4th Cir. 1993), and

citing Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986)).

Eighth Amendment: Use of Force

Whether force used by prison officials was essiee is determined by inquiring if “force
was applied in a good-faith effort to maintaor restore discipline, or maliciously and
sadistically to cause harmHudson v. McMillian, 503 U. S. 1, 6-7 (1992). This court must look
at the need for application ofrfie; the relationship between theged and the amount of force
applied; the extent of the injury inflicted; the extent of the threat to the safety of staff and inmates

as reasonably perceived by prisofiails; and any efforts made temper the severity of the



response.Whitley v. Albers, 475 U.S. 312, 321 (1986). The absence of significant injury alone
is not dispositive of a claim of excessive forcédlkins v. Gaddy, 559 U.S. 34 (2010). The
extent of injury incurred is one factor indicaiof whether or not the force used was necessary
in a particular situation, but if force is applied maliciously and sadistically liability is not avoided
simply because the prisoner had the good fortune to escape serioudhain3s.

Analysis

Williams’ response in opposition, which does not include a declaration underdizh,
little to refute Defendants’ assiem that the use of force in thisstance was necessitated by his
refusal to comply with orders. None of thergmved disputes of fact noted are material.
Williams did not comply with orders to remove the covering on his cell window, preventing
officers from monitoring him. The videotapé the incident does ngirovide an unobstructed
view of what occurred whepofficers entered the e as the officer unning the videotape
remained at or near the cell entrance.

The entire cell extraction took only a few miesit The video does not show whether, as
Defendants maintain, Williams lunged at dficer when the cell door opened or, as Williams
maintains, he remained on his bed half asle§ubsequent force, which appears to involve
taking Williams to the floor, handcuffing him, andrrying him to a cage, does not appear to be
malicious or sadistic. The evidence only shoved the amount of force used was tempered, and
employed in furtherance of a penological objectiyaining control of annsubordinate inmate
posing a security threat. Aside from backes®ess and redness on his face, Williams does not
appear to have sustained any igjas a result of the incidenfThe Defendants who participated

in the cell extraction are entitled to summary judgment in their favor.

®  Williams’ complaint also is unverified.



Williams’s unspecified naming of Warden Morgan as a Defendant also fails. Liability of
supervisory officials “is not badeon ordinary principles of rpendeat superior, but rather is
premised on ‘a recognition that supervisory irefdéince or tacit authoazon of subordinates’
misconduct may be a causative acin the constitutional injuries they inflict on those
committed to their careBaynard v. Malone, 268 F.3d 228, 235 (44@ir. 2001) (quotingdakan
v. Porter, 737 F.2d 368, 372 (4th Cir. 1984)). Sopsory liability under § 1983 must be
supported with evidence that: (1) the supervisad actual or constructive knowledge that his
subordinate was engaged in conduct thasedoa pervasive and unreasonable risk of
constitutional injury to citizes like the plaintiff; (2) the supeisor’s response to the knowledge
was so inadequate as to show deliberate inéifiee to or tacit authorization of the alleged
offensive practices; and (3) there was anr@fitive causal link between the supervisor’s
inaction and the particular constitutiomajury suffered by the plaintiff.See Shaw v. Sroud, 13
F.3d 791, 799 (4th Cir. 1994). Where, as heéhere is no constitutional injury suffered,
supervisory liability is not established.

A separate Order follows.

June6, 2017 /sl
DEBORAHK. CHASANOW
UnitedStateDistrict Judge




