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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

LOUISDYER,

Plaintiff,
V. Case No.: PWG-16-521
ORACLE CORPORATION,

Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

After three years of working as an accoumnager for Defendant Oracle Corporation
(“Oracle™) and perceiving thatis supervisor, Ken Jarrett, disoinated and retaliated against
him, Plaintiff Louis Dyer, a Black man from Haifiled suit against Is employer, alleging race
and national origin discrimination and retaliatiorvinlation of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. 88 200@# seq.the Maryland Fair Employment Practices Act (‘“MFEPA”),
Md. Code. Ann., State Gov't 88§ 20-6@t seq. and Montgomery County Human Rights Law,
Montgomery Cnty. Code § 27-19Am. Compl. , ECF No. 15. @cle has moved to dismiss for

failure to state a claim. Def.’s Mot., ECF No. 22.Because Dyer has not alleged any

! Plaintiff alleges “employment discriminatioand retaliation pursuant to the Maryland
Annotated Code of 1957, art. 4988 16(a), 16(f) & 42(a).” Am. Compl. 1. In their joint letter

to the Court narrowing the issues presented in the Amended Complaint, the parties note that
“[a]lthough Plaintiff cites Article 49B of the Malgnd Code in his Containt, that law was
repealed and in large part re-codified by 88 20-Hdlseq.of the State Govt. Article of the
Maryland Code, eff. Oct. 1, 2009.” May 11, 2018. 1, ECF No. 20. The subpart of the
Maryland Human Relations Act, &1 Code. Ann., State Gov't 8§ 20-1@1 seq,. pertaining to
employment practices is the MFEPA.

2 Both parties have fully bried the motion. ECF Nos. 22-1, 23}. A hearing is not necessary.
Seeloc. R. 105.6.
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discriminatory conduct or statements that teelalirectly to any ofthe alleged adverse
employment actions, or alleged facts from whids @ourt reasonably canfer that he received
less favorable treatment than similarly-situag¢@aployees who are not Black or Haitian, | must
dismiss his discrimination claims. Dyer has esavalid claims for retaliation, however, and |

will not dismiss those claims.

Factual Background®

Oracle hired Dyer in December 2012 as a regliomanager, following an interview with
Jarrett that “focused on race amow Jarrett [a Black male] believed it was his mission at work
to advantage black people.” Am. Compl. 910, 16. Dyer and Jarrett’s conflicts began in
January 2013, when Dyer informed Jarrett anghdmuresources that a Black female had accused
Dyer of harassment, and Jarrett “was upsat fyer had forwarded [the] email to human
resources.”ld. § 19. Jarrett informed Dyer that “aabk person does notpert another black
person to human resources,” and repeatedly “threatened Dyer’s Ighbf 20-21, 23. Jarrett
also “undermined Dyer” and “excluded Dyer fraeam meetings and othdeal discussions.”

Id. 9 27-29. Dyer first complained to Jarettnanager, Kevin Dasj about “Jarrett’s
discriminatory comments” in February 2013ida continued to complain about “Jarrett’s

retaliatory behavior” to Das and human resourcekd. 1 22, 29, 32.

Dyer became a Data Integration Solutid®spresentative/Area Sales Manager in June
2013 under the supervision of Danii, T 33, but Jarrett became Dyesigpervisor once again in
September 2014, when he replaced DaidsJ 36. A couple weeks later, “Dyer contacted

human resources via email to discuss his conadyast Jarrett being himanager again,” stating

* At this stage of the proceedings, | accept tlutsfas alleged in DyerAmended Complaint as
true. See Aziz v. Alcola658 F.3d 388, 390 (4th Cir. 2011).
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that “he was concerned Jarrett would retaliate furthdd? Y1 36-37. Two months later, at
Dyer's “first one-on-one meeting with Jatreas his new manager,” Jarrett “tap[ed] the
conversation with his cell phoneld. 1 38. A month after that, @ meeting in which Jarrett
“introduced his leadership teamdinvited them to the front . . . to receive applause, ... Dyer
was not called to the front.”ld. 1 39. Six weeks later, Jarrett informed Dyer that his sales
territory would be reduced byfty percent, which Dyer algged “negatively affected his
commissions because [he] eqed several large deals.ld. {1 40. In February 2015, Dyer
continued to contact human resources abauetlis perceived disamination and retaliationd.

19 41-42, and he “noted that $7,652 in commisstres to him was not paid because of the
change Jarrett made in Dyer’s territorgl,  46. His contact with human resources and an
investigator assigned to conduwt internal investigtion continued tlmugh the spring, and in
June, “Jarrett sent an email falzing the reduction in Dyer'rritory and his demotion” from

“DIS Area Sales Manager” to “Account Managdd’ 11 47-48.

In September 2015, Oracle’s Vice Presideiiorimed Dyer that “he would be moved
from directly reporting to Jarrett to working umdother manager whoperts to Jarrett.” Am.
Compl.q 54. Dyer filed complaints with the EEOC and the Montgomery County Human Rights
Commissionld. {1 55-56. Finally, in Januagp16, Dyer’s direct supesor denied an expense
report that Dyer submitted for a $265 “work-reththotel stay,” stating that “he wanted to
approve the expense report but Jarrett intervenednd asked him to napprove the report.”

Id. 1 59.

Standard of Review

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it

fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,



2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwcontests surrounding the factse therits of a claim, or the
applicability of defenses.”Id. (quoting Presley v. City of Charlottesvillel64 F.3d 480, 483
(4th Cir. 2006)). To that end, the Court Is=gr mind the requirements of Fed. R. Civ. PB&l]
Atlantic Corp. v. Twombl|y550 U.S. 544 (2007), anéishcroft v. Igbgl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause of action, supporteanbye conclusory statements, do not suffice,”
Igbal, 556 U.S. at 678-7%ee Velencia2012 WL 6562764, at *4 (discussing standard from
Igbal and Twombly. Similarly, “unsupported legal aliations need not be accepteam v.
2012 Inc, No. DKC-15-1931, 2016 WL 107198, at *3 (D. Md. Jan. 11, 2016) (cRegene v.

Charles Cnty. Comm’r$882 F.2d 870, 873 (4th Cir. 1989)).

In an employment discrimination case suchhas, the plaintiff “s not required to plead
facts that constitute prima faciecase in order to survive a tan to dismiss,” but “[flactual
allegations must be enough to raise a rightelief above thepeculative level.”Id. (quoting
Coleman v. Md. Court of Appeals26 F.3d 187, 190 (4th Cir. 2010¥ge alsdSwierkiewicz v.
Sorema N.A.534 U.S. 506, 510-15 (2002). “A claim has &hglausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inference that the defendant is

liable for the misconduct allegedlgbal, 556 U.S. at 678.

Discrimination

Title VII proscribes discrimination by an g@hoyer based on race or national origin, 42

U.S.C. 8§ 2000e-2(a), which a pisff ultimately may prove usingirect evidence or under the



McDonnell Dougla$burden-shifting approachRuffin v. Lockheed Martin Corpl26 F. Supp.
3d 521, 526-27 (D. Md. 20153ff'd as modifiedNo. 15-2067, 2016 WL 4750626 (4th Cir.
Sept. 13, 2016)see Hill v. Lockheed Martin Logistics Mgmt., 854 F.3d 277, 284 (4th Cir.
2004). “Under either avenue of proof, the fouen whether a reasonable juror could conclude
that illegal discrimination was a motivagj factor in the employment decisiorlJ.S. Equal
Employment Opportunity Comm’n Rimensions Healthcare Sy$No. PX-15-2342, 2016 WL
4593470, at *3 (D. Md. Sept. 2, 2016) (citi®gqwicki v. Morgan State UnjviNo. WMN-03-
1600, 2005 WL 5351448, at *6 (D. Md. Aug. 2, 2008¥,d, 170 F. App’x 271 (4th Cir. 2006)).
The McDonnell Dougladramework addresses what a ptdfrmust prove to establish prima
facie case of discrimination, whiclas noted, Dyer is not requiréd plead to survive Oracle’s
motion to dismiss. Nonetheless, it must bauplble based on his factual allegations that he
could prove his caseSee Colemgn626 F.3d at 190.The elements of a claim for race or
national origin discrimination under Title Vithe MFEPA, or Montgomery County Human
Rights Law are “(1) membership in a protected cla@; satisfactory job performance; (3) an

adverse employment action; and (dss favorable treatment than similarly situated employees

* McDonnell Douglas Corp. v. Gregd11 U.S. 792 (1973).

> “The MFEPA ‘is the state \@ analogue of Title VII."” Royster v. Gahlerl54 F. Supp. 3d 206,
215 (D. Md. 2015) (quotinghlexander v. Marriott Int'l, Inc. No. RWT-09-02402, 2011 WL
1231029, at *6 (D. Md. Mar. 29, 2011); cititpas v. Lockheed Martin Cor®14 A.2d 735,
743 n.8 (Md. 2007)). Additionally, “Maryland ads construe ... claims [under the
Montgomery County Human Rights Act] similato those made under Title VII.Whittaker v.
David's Beautiful People, IncNo. DKC-14-2483, 2016 WL 42996&t *2 (D. Md. Feb. 4,
2016); seeHaas 914 A.2d at 756 (stating that, withgeed to Title VII, MFEPA, and the
Montgomery County Code provisions pertainit@ unlawful employment practices, “it is
appropriate to consider fedegecedents when interpreting state and local laws”). Therefore, |
will analyze Dyer’s claims under federal, state, and local law together.

Oracle, similarly, noted thatourts analyze these clainisgether and took the same
approach. SeeDef.’s Mem. 6 n.5. Therefore, Dyertequest to deny Oracle’s motion with
regard to the local law claims based on what perceived to be a failure by Oracle to
“specifically address” theselaims, Pl.’s Opp’'n 11 n.l1, is deed. In its opposition, Dyer
addresses only the Title VII and local law claims.
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outside the protected classLinton v. Johns Hopkins UWin Applied Physics Lab., LLONo.
JKB-10-276, 2011 WL 4549177, at *5 (D. Md. Sept. 28, 2011) (citMigite v. BFI Waste

Servs. 375 F.3d 288, 295 (4th Cir. 20043ge alsaColeman 626 F.3d at 190.
Direct Evidence

“Direct evidence must be ‘evidee of conduct or statementsthoth reflect directly the
alleged discriminatory attitudand that bear directly on theontested employment decision.’
Even if there is a statement that reflects a disoatory attitude, it must have a nexus with the
adverse employment actionWarch v. Ohio Cas. Ins. G435 F.3d 510, 520 (4th Cir. 2006)
(quoting Taylor v. Va. Union Univ.193 F.3d 219, 232 (4th Cir.1999) (en banc) (citation and
internal quotation marks omitted)). Stated differently, “[tjo constitute direct evidence,
statements must be directly related to #maployment decision in question” and must be
“the most blatant remarks, whose intent e¢bbé nothing other than to discriminat[e]Betof v.
Suburban Hosp., IncNo. DKC-11-1452, 2012 WL 2564781, at *6 (D. Md. June 29, 2012)
(quotingSignal v. Gonzale£30 F. Supp. 2d 528, 541 n.5 (D.S.C. 2006) (citation omitted)). The
statement must be one that, “[i]f believed, ‘would prove the existencef a fact . . . without

m

any inference or presumptions,” such as axplicit statement “that an impermissible
consideration was a determining factotd’ (quotingO’Connor v. Consol. Coin Caterers Coyp.
56 F.3d 542, 548 (4th Cir. 1995) (internal quotation marks omitted)] on other ground$17

U.S. 308 (1996)).

The facts inPrice Waterhouse v. Hopkinare illustrative. 490 U.S. 228 (1989),
superseded by statute on other grounds as statdeiston v. Virginia ex rel. New River Cmty.
Coll., 31 F.3d 203 (4th Cir. 1994). @&re, Hopkins filed a sex discrimination suit after she was

proposed, but not selected, for partnership atattcounting firm where she worked as a senior



manager.ld. at 231-33. The existing partners weighedmrthe decision, and it was “Hopkins’
perceived shortcomings in th[e] important are&’interpersonal relationthat “doomed her bid
for partnership,” which was put dmld and then not reconsideredd. at 232, 234-35. The
Supreme Court noted that “[tlheneere clear signs” in the commis the partners provided “that
some of the partners reactedyagvely to Hopkins’ pesonality because sheas a woman,” with
“[o]ne partner describ[ing] heas ‘macho’; another suggest[intjat she ‘overcompensated for
being a woman’; [and] a third advis[ing] h® take ‘a course at charm school.ld. at 235
(citations to record omitted)Additionally, when “[s]everal paners criticized her use of
profanity . .., one partner suggested that tipas&ners objected to hewearing only ‘because
it's a lady using foul language.’1d. (citation to record omitted)Of most significance was one
partner's advice to Hopks when he explained to her wher bid was on hold: “in order to
improve her chances for partnership,” he suggettatdshe “walk more femininely, talk more
femininely, dress more femininely, wear make-have her hair styled, and wear jewelryd’
(citation to record omitted). The Supreme Coorictuded that these facts were sufficient direct
evidence of sex discrimination, reasoning:

Hopkins proved that Price Waterhouse fadi partners to submit comments; that

some of the comments stemmed from sexesitypes; that an important part of

the Policy Board’'s decision on Hopkins was an assessment of the submitted

comments; and that Price Waterhous@anway disclaimed reliance on the sex-
linked evaluations.

Id. at 251.

According to Oracle, Dyer alleges no suchgantsupport of his claims. Def.’s Mem. 3.
The employer contends that “tieeare no references to commebysMr. Jarrett or anyone else
referring to race or national origin in the corntekany of the purportedly discriminatory actions,

time-barred or otherwise.”ld. at 4. Additionally, in Oracle’s ew, to the extent that Jarrett



made comments about race, “none of the comsnent were derogatory toward blacks or

Haitians.” Id.

Dyer insists that “Oracle is mistaken,’ordending that Jarrett made “several ...
derogatory remarks about race to Dyer” in ey 2013, such as that “Dyer was ‘perpetuating
the image of the black man as a sexual predatirdt Dyer perhaps was “not a good fit for the
role”” (i.e., his position at Orae), because he “did not underedathe [|black struggle in this
country™; and that Jarrett had “seen things irstbountry [Dyer] ha[d]n’t seen.” Pl.’s Opp’'n
12-13 (quoting . Am. Comp. 11 20, 21, 23). Dyssedts that, althoughdbke acts are “time
barred as discrete claims, they are remvlackground information supporting Dyer’s
discrimination claims.” Id. at 13—-14. As he sees it, these estants are direct evidence that
“reflect[s] Jarrett’s discriminatory attitude arnldat directly relate to the adverse employment

actions Dyer suffered.ld. at 14.

Significantly, the parties have agreed thatlocal law claims can be based on actions
that occurred before January 30, 2014; no Titlecdldlms can be based on actions that occurred
before November 18, 2014; and no MFEPA claimstmaased on actions that occurred before
March 15, 2015. May 11, 2016 JtrLto Ct. 2, ECF No. 20. [y alleges that the following
purportedly adverse employment actions thgipert his discrimination claim occurred after
January 30, 2014: Jarrett recedda meeting he had with Dyer on November 19, 2014, Am.
Compl. 1 38; Jarrett “introducdds leadership team and invitdtem to the front” at a meeting
on December 17, 2014, but “Dyer was not called to the fraht{f 39; Jarrett informed Dyer on
January 28, 2015 that “hiierritory would be reducebly half,” a change that “negatively affected
his commissions because Dyer expected several large déafs40; Dyer was not paid “$7,652

in commissions due to him . . . because of the change Jarrett made in Dyer’s teitit§ry8;



Jarrett changed Dyer'tle from “DIS Area Sales Maager” to “Account Manager,d.  48;
Jarrett gave the other Ihaf Dyer’s territoryto “an African Americaremployee who ... is a
member of a sorority that has ties to Jarrett’s fraternitly,{ 49; in a new “rgorting structure”
designed “to eliminate direct contact between Dyt Jarrett,” Dyer was “moved from directly
reporting to Jarrett to working undanother manager who reportsJarett,” which he viewed
as “effectively a demotionjid. I 50, 54, 57; “per Jarrett’s instriants,” Dyer's manager refused

to reimburse him for “a work-related hotel staig.”{ 59.

Jarrett’'s February 2013 statements weredenane year and nine months before the
earliest alleged adverse employment action fogntive basis for Dyer’s discrimination claims.
And, none of them references or relates to ttex lmployment actions @cle took. Therefore,
regardless whether they reflect a discriminatatiyuale, Dyer has failed to allege any connection
between these temporally distant remarks ifiedint contexts and any adverse employment
action. See U.S. E.E.O.C. v. CTI Global Solutions,,I8&5 F. Supp. 2d 897, 907 (D. Md. 2011)
(“Where the derogatory statement bears littlatien to the contesteeimployment action and is
attenuated by time, a plaintiff will likelfail to satisfy the nexus requirement¥ee also Taylor
v. Va. Union Univ. 193 F.3d 219, 232 (4th Cir. 1999) (police chief's statement that he “was
never going to send a femalettee Academy,” made with regatd a female officer other than
the plaintiff, was not direct evidence of seiscrimination even though it “reflect[ed] directly
[the chief’s] discriminatory attitude towardomen,” because it “obviously d[id] not ‘bear
directly on the contested employmtelecision,’ i.e., Chief Wells’ @tision not to send Taylor to
the Police Academy” (quotinguller v. Phipps 67 F.3d 1137, 1142 (4th Cir. 19958hrogated
on other grounds by Desert Palace, Inc. v. CoS889 U.S. 90 (2003Betof 2012 WL 2564781,

at *6—7 (statements that employee was “impédain other employees’ EEOC complaints” and



“may have filed his EEOC complaint ‘to hide [h@w~vn culpability” were not direct evidence of
race discrimination because they were “faciadlga-neutral” and “there [was] no indication that
[the] statements were in any way linked to [@maployee’s] subsequetgrmination,” as they
“occurred in a context separate from [tremployee’s] termination two days later”).
Consequently, none of these statemésitdirect evidence of discriminationSee Warch435
F.3d at 520;Taylor, 193 F.3d at 232Betof 2012 WL 2564781, at *6—/ Tl Global 815 F.

Supp. 2d at 907.
Less Favorable Treatment

As noted, without direct evidence of sdrimination, Dyer must include factual
allegations that make it plausible tt@tacle is liable for discriminationSee Igbagl556 U.S. at
678; Coleman 626 F.3d at 190. This requires factadlegations that enable the Court to
reasonably inferinter alia, that Dyer received “less favoralileatment than similarly situated
employees” who are not Black or HaitiarSeelLinton, 2011 WL 4549177, at *5see also
Coleman 626 F.3d at 190. Oracle argues that, in trga, Dyer’s pleadings fall short. Def.’s
Mem. 3, 6-7 In support of its argument, Oracleeitifies six allegedlyadverse employment
actions that Dyer describes in his Amendgoimplaint: an instance when Jarrett purportedly
used his cell phone to record a meeting he higdDyer; a meeting where Jarrett introduced his
“leadership team” but did not include Dyer; a reduction in Dyer’s sales territory; a failure to pay
commissions; a change in whom Dyer repottiedand a refusal to reimburse Dyer for hotel
expensesld. at 8—-15. For each, Oracle contends that Bgis to allege that similarly-situated

employees who were not Black or Haitian were not treated the ddme.

® Because | agree with Oraclenéed not address its contention that Dyer also fails to allege
sufficiently any adverse employment action.
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Dyer counters:

Jarrett initiated a pattern of discrimination and retaliation against Dyer after he
learned that Dyer was [a] black man mdtAfrican-American descent whom he
believed was not in agreement withrrd@st’s racially-based socioeconomic
theories and philosophies. Because theainsl are individualized in nature and
focused on Dyer, as evidenced by Jarretts racially-biased comments to Dyer,

Dyer does not have to rely on broader ggses of differential treatment in the
absence of such overt direct eviderof discriminatin and retaliation.

Pl’s Opp’'n 18. Thus, Dyer coades that he has not sholass favorable treatment, arguing
instead that he sufficiently pleaded his clainysidentifying direct evidnce of discrimination,

see id, which, as discussed, is not the case. Cqumesetly, Dyer has failetb plead facts that
“raise [his] right to relief above the speculative level” and therefore has failed to state a claim for

discrimination’ See Colemar626 F.3d at 190.
Retaliation

To state a claim for retaliation under Titidl, the MFEPA, or Montgomery County
Human Rights Law, a plaiiff must allege sufficiently tt (1) he “engaged in protected
activity,” (2) his employer ‘wtok adverse action against him,” and (3) “a causal relationship
existed between the protected activimd the adverse employment activity.Price v.
Thompson380 F.3d 209, 212 (4th Cir. 2004rogated on other grounds hjniv. of Texas Sw.
Med. Ctr. v. Nassarl33 S. Ct. 2517 (2013yee Mason v. Montgomery Cntilo. PWG-13-
1077, 2015 WL 3891808, at *7 (D. Md. June 23, 201B5gfendant challengeonly the second

element—whether it took aradverse employment actioeeDef.’s Mem. 3.

In Burlington Northern & Sarat Fe Railway v. Whitghe Supreme Court stated that “it is

important to separate significant from trivial harms,” as “Title VIl ... does not set forth ‘a

" Dyer has “acknowledge[d] and agfd] that, because [he] has fusther factual allegations to
support his claims other than thaseserted in the Complaint, [hejll not seek leave to file a
Second Amended Complaint.” May, 2016 Jt. Ltr. to Ct. 2.
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general civility code for the Americamorkplace.” 548 U.S. 53, 68 (2006) (quoti@ncale v.
Sundowner Offshore Servs., IN623 U.S. 75, 80 (1998)). For mases of a retaliation claim,

what Title VII prohibits are actions by the ployer that “a reasonablemployee would have
found ... materially adverse, ‘which . means it well might have dissuaded a reasonable
worker from making or supporting charge of discrimination.”” Wonasue v. Univ. of Md.
Alumni Ass’n 984 F. Supp. 2d 480, 491-92 (D. Md. 2013) (quoMagock v. McHughNo.
ELH-10-2706, 2011 WL 3654460, at *26 (Pld. Aug. 18, 2011) (quotin@urlington N, 548

U.S. at 68 (citations and quotation marks ordife Thus, a plaintiff cannot prevail on a
retaliation claim based on “those petty slights or minor annoyances that often take place at work
and that all employees experience,” becausahally petty slights, minor annoyances, and

simple lack of good manners wiibt create such deterrencaBurlington N, 548 U.S. at 68.

Yet, unlike for a discrimination claim, “[tjhadverse employment action in a retaliation
case need not affect an employee&rits or conditions of employment.Madock 2011 WL
3654460, at *26 (quotingurlington N, 548 U.S. at 70). Even with this lower bar, none of the
following constitutes an adverse employmentactin a retaliation claim: failing to issue a
performance appraisal; moving an employee tanérior office or eliminating the employee’s
work station; considering the employee “AWOIG, issuing a person@ahprovement plan, “an

‘Attendance Warning,” ” a verbal reprimand, “arrwal letter of reprimand,” or “a proposed
termination.” Rock v. McHugh 819 F.Supp.2d 456, 470-71 (D. Md. 2011). Nor is “[a]
supervisor’s refusal to invite an erogee to lunch” matgally adverse. Wonasue984 F. Supp.
2d at 492(quotingMadock 2011 WL 3654460, at *26 (quotirigurlington N.,548 U.S. at 69)).

111

In contrast, “excluding an empleg from a weekly training luhcthat contributes significantly

to the employee’s professional advancement,’camduct that ‘mightwell’ be materially

12



adverse.” Id. (quotingMadock 2011 WL 3654460, at *26 (quotirBurlington N.,548 U.S. at

69)).

Significantly, inBurlington Northern 548 U.S. at 69, the Supreme Court also recognized
that “[clontext matters” in retation cases. This means that, rather than considering each
alleged adverse employment action in isolation, courts may “consider the cumulative effect of
several allegedly retaliatory actvithout converting the claim tm a hostile work environment
claim,” and may *“consider whether ‘based upon ¢bebined effectf . . . alleged events, a
reasonable worker could be dissuadeamfrengaging in pretted activity.” Smith v. Vilsack
832 F. Supp. 2d 573, 585-86 (D. Md. 2011) (quofilegt v. Holder614 F. Supp. 2d 73, 84
(D.D.C. 2009) (citatioromitted) (emphasis iites}). “[R]etaliation may come in the form of a
pattern of behavior, ratherah a single discrete act.ld. at 586 (concluding that Smith could

“rely on the collective retaliaty force” of “six discretenstances” of retaliation).

The parties discuss six instancésllegedly retaliatory conduct. First, Jarrett recorded a
meeting he had with Dyer on November 19, 2014 on his cell phone, Am. Compl. { 38, and about
a month later, he introducedshieadership team and had them go to the front of the room for
applause at a meeting, but didt invite Dyer to the fronid.  39. Six weeks &dr that, Jarrett
informed Dyer that he was reducing his sales territory by half; Dyer alleges that this change that
“negatively affected his commissions becal®ger expected several large dealsld. { 40.

And, Dyer alleges that he was not paid “$7,652 in commissions due to him . .. because of the
change Jarrett made in [his] territoryd’  46. Then, on September 3, 2015, Dyer was “moved
from directly reporting to Jarrett to workinghder another manager wheports to Jarrett,”

which he viewed as “effectively a demotionld. 1 54, 57. Dyer alsdlages that, in January

13



2016, “per Jarrett’s instructions,” his new mgearefused to reimburse him for a $265 “work-

related hotel stay.Id. 1 59.

It is unlikely that, taken in isolation, e¢hrecording of a onen-one meeting and the
failure to include Dyer witlother employees who were recazgd in a larger meeting would
dissuade a reasonable employee from coimiplg about a supervisor’'s conduckee Wonasuye
984 F. Supp. 2d at 491-9®tadock 2011 WL 3654460, at *26Cf. Williams v. Silver Spring
Volunteer Fire Dep’t86 F. Supp. 3d 398, 418 (D. Md. 2015) (concluding that reasonable juror
could find that when, at a meeting, supervi§arblicly berated [employee] for filing an EEOC
complaint” it amounted to an adverse employnaation). These acts are better characterized as
“petty slights, minor annoyances, and simple lack of good mannBrtslington N, 548 U.S. at

68.

But, coupled with a fifty percent reduction territory; two refusals to compensate Dyer
when he believed he was entitled to compensation, once for more than $7,000; and a change in
the reporting structure that left Dyer under Jég@hdirect supervision but would require two

promotions, rather than one,rf®yer to advance to Jarrett's position, the picture chahges.

8 Oracle argues that “[cJourts have held that modest immaterial changes to an employee’s job
such as a modification in territory or supsor would not dissuada reasonable person from
engaging in protected activity.” D& Mem. 17. Oracle relies oBhapman v. Geithne2012

WL 1533514, at *22 (E.D. Va. 2012ff'd, 507 F. App’x 299 (4th Cir. 2013), andnton, 2011

WL 4549177, at *13. But, in both casdbhe courts considered, not the sufficiency of the
pleadings but whether the plaintiff presentqatiena faciecase of retaliation sufficient to survive

the defendant’s motion faummary judgmentSee Chapmar2012 WL 1533514, at *1;inton,

2011 WL 4549177, at *13. ThehapmanCourt concluded that the ptaiff's “Title VII claims

based onifpter alia] reassignment to new supervisors fail because Chapman has failed to show
that these actions had a significant detrimeetidct on her or her employment status or were
otherwise materially adverse.”ld. at *22. Reviewing the recd, the court reasoned that
Chapman’s allegedly adverse “reassignment to telyndocated supervisors” did not “require]]
Chapman to relocate or impose[diyasignificant change on her workld. Here, in contrast,

the record has not been developed beyond tegations in the Amended Complaint, and the
change in Dyer’s work assignment left him reépay to someone who, in turn, reported to Dyer’s
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Given this succession of events, during a time period in which Dyer repeatedly contacted human
resources to complain about Jarrett and voicectieerns about retatian, a reasonable jury
could conclude that the cumulatieffect of these actions might “dissuade| ] a reasonable worker
from making or supporting a charge discrimination” against his employetee Engler v.
Harris Corp, No. GLR-11-3597, 2012 WL 3745710, at *3, *9 (D. Md. Aug. 28, 2012)
(concluding that one plaintiff's “exclusion fromeekly meetings for approximately six months”
was not an adverse employment action, but “wdmrsidered cumulatively” with her allegations
that two former supervisors told her new supaEwthat she was a “troublemaker,” and her new
supervisor “dredged up’ ... adverse rdpbrthat had been “removed,” the actions
“constitute[d] material adversitunder the objective standard”)Thus, taken together, these
allegations sufficiently allege material adugrsto withstand Defendant’s motion to dismiss

Dyer’s retaliation claimsSee id. Smith 832 F. Supp. 2d at 585-86.

Hostile Wor k Environment

In his Opposition, Dyer refers to “consideratiof the entire scope of a hostile work
environment claim.” Pl.’s Opp’n 14. But,dntif's Amended Complat only includes claims
of discrimination and retaliation, not hostirk environment, Am. Compl. §{ 61-84, and he
does not seek leave to amesdeMay 11, 2016 Jt. Ltr. to Ct. 2An opposition to a dispositive

motion is not a vehicle for amending a pleadige Whitten v. Apria Healthcare Grp., |ndo.

former supervisor, which could pose a “signifit@ahange” to his opportunity for advancement,
and half of the sales territory fermerly held was taken fromrhiand given to Isi direct report,

which also representead“significant changeto his work. And irLinton, 2011 WL 4549177, at

*13, while one of the two projects on which tp&intiff worked as project manager was
reassigned, dividing the scope of her work sirhyilao Dyer’s, there is no suggestion that her
work was commission-based so that the reduction would affect her salary, as it could affect
Dyer’s. Additionally, the record ihinton revealed that the plaifiti“retained her title and job
classification and receiveal $5,000 raise at the enfithe year,” facts thadre not present in the
pleadings in the case before me.
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PWG-14-3193, 2015 WL 2227928, at *7 (D. Md. May 1012). Thus, to the extent Dyer seeks
to incorporate a hostile work environment claim ihte existing pleadings, | will not consider it.

See id.

ORDER

Accordingly, it is, this 5th day ddecember, 2016, hereby ORDERED that
1. Defendant’s Motion to Dismiss, ECRo. 22, IS GRANTED IN PART AND
DENIED IN PART as follows:
a. Defendant’s Motion to Dismiss IS GRAMED as to Plaintiff's discrimination
claims, Counts | and Ill; and
b. Defendant’'s Motion IS DENIED as to R#&iff’s retaliation claims, Counts Il and
IV; and

2. Defendant’'s Answer IS DUE on or before January 6, 2017.

IS/
Paul W. Grimm
United States District Judge
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