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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NDOKEY ENOW, # 435845, 1990859 *
Plaintiff,

V. Civil Action No. PWG-16-615
RICHARD D. DOVEY, Warden,
CPT. YOUNKER,

LT. COVINGTON,

LT. S.THOMAS,

LT. BRYANT,

SGT. JACKSON,

SGT. M. CUNNINGHAM,

SGT. C. BUTTS,

SGT. LLIFLOWER,

OFC. C. PETRIE,
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Defendants.

*
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*

MEMORANDUM OPINION

Pending are Ndokey Enowigerified complaintECF No. 1, anderified supplemento

the complaih, ECF No. 2Qfiled pursuant to 42 U.S.C. 883} Along with his pleadings, he

! Paintiff Ndokey Enow, who refers to himself in his court filirgs “Dr.” and “D.Sc./Ph.D.,”
and evidently has a doctorate from Capitol College, has filed serial (unsfutcastions in this
Court relating to his conditions of confinement awaiting trial NMdntgomery County
Correctional Facility (“MCCF”) and (followng his conviction for solicitation to commit first
degree murder) while confined by the State of Maryland. His multiple casgsfilwhich
impose a significant burden on both the Clerk’s office and the Court, have earned him three
strikes under th€risoner Litigation Reform Act (“PLRA”), 28 U.S.C. 8 1915(g). Consequently,
he is barred from filing civil actions unless he pays the filing fee or demnatestthat he is in
imminent danger of serious physical injuSee Enow v. Feinsteiet al., No. PWG15-3348
(assigning Enow a third “strike” under 28 U.S.C1¥L5(g)). Undeterred by the application of
the PLRA, he since has filed seakcivil lawsuits, and only a small subset of the claims he has
alleged have been found sufficient to proceed under the standard set forth under § 1dé&(Q).
Enow v. Baucom, et .alNo. PWG16-3553 (D. Md) (dismissed for failure to address or satisfy
“imminent danger” exception to 8915(g)) Enow v. Green, et alNo. PWG16-3554 (D. Md.)
(dismissed for failure to address or satisfy “imminent dangecéption; Enow v. Green, et al

No. PWG16-3917 (D. Md.)(dismissed for failure to pay full filing fee and amend complaint)
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filed his own affidavit, ECF No.-1, the affidavit of a fellow inmate, ECF No-21 and exhibits,
ECF Nos. 13, 1-4. Enow claimsthathe was denied his rights under the Eighth and Fourteenth
Amendment$ to the United States Constitutiavhen Defendants failed to protect him from
harm by other inmateand deniedhim medical treatmerdfter an assaultEnowis suingWarden
Richard D. Dovey, Lt. lan Bryant, Lt. Charles Butts, Sgt. John Collifloweiéllar Covington,
Acting Lt. Michael Cunningham, Sgt. Sydney Jackson, CO Il Christopher Petri§tdven
Thomas, and Captain James YounkBefendants areorrectional administrators andhfitat the
Maryland Correctional Institution in Hagerstown, Maryland (“M€), and they are sueih
their official and individual capacities

Defendantdiave filed a Motion to Dismiss or, in the Alternatifer Summary Judgment
ECF No. 22with amemorandumECF No. 221, and verified exhibits, ECF Nos. 22 223,
and declarations ECF Nos. 22 — 22-11,in response to the ComplaintEnow hasfiled a
verified opposition with exhibits, ECF No. 25, A5— 25-6,and helater supplementedhe
opposition. ECF N. 26, 26-1, 27, 27-1, 31%1.Also pending is Enow’s Motion t&ile an

Amended ComplainECF No. 30. After considering the pleadings, exhibits, and applicable law,

Enow v. Baucom, et alNo. PWG-164042 (D. Md.)(all but two claims dismissed withb
prejudice for failure to satisfy “imminent danger” standaitjow v. Wolfe, al., No. PWG17-
341 (D. Md.)(claims satisfied “imminent danger” standar@how v. Foxwe]INo. PWG17-850
(D. Md.) (claims of past harm dismissed; claims suggesting immhidanger proceeding)He
also has filechabeas petitics) whichfall outside the auspices of § 1915(§geEnow v. Wolfe
et al, No. PWG17-50 (dismissed without prejudice for lack of exhausti&@mow v. GreenNo.
PWG-16-848 (dismissed without prejudice for lack of exhaustiofi).is evident that he is
attempting to evade the filing fee by claiming, without support (as here), thdaims nvolve
serious threat of physical injury. His serial unsubstantiated claims atahiygury will not go
unnoticed ad any future cases filed by Enow will beatyated in light of what is pleaded, but
also in light of all the unsubstantiated claims that he has filed to date

2 Because Enow was a convicted prisoner during the time at issue, his claim oivexiorse
arises solely under the Eighth Amendmesee Whitley v. Alberg75 U.S. 312, 327 (1986).

% Enow’s Motion for Supplemental Evidence in Support of the Plaintiff's Opposition, ECF No.
31, IS GRANTED.



| find a hearing unnecessary to resolve the ispeasding before meSeelLoc. R. 105.D. Md.
2019. Enow’s Motion to File an Amended Complaint will be denied because the proposed
amendments are futile. Defendantsdtidn will be treated as a Motion for Summary Judgment
andgrantedfor reasons to follow.

BACKGROUND

Plaintiff's Claims

Enow is an inmate in the custody of the Maryland Division of Correctiorpesgkntly
incarcerated at the Basn Correctional InstitutioffECI”) . Hefiled this Complaint on April 22,
2015 allegingthat Defendants were negligéy failing to protect him from harrin “January
throughNovember of 2015during the time he was incarcerated at MCI Compl. 1, 5; Supp.
Compl.4. He alleges thatVarden Dovey failed to adequately train and supervise prison guards
at MCI-H, and that Doveyegligently removed him fronprotective custody housingCompl.
10-12; Supp. Compl. 11-12.

Enow allegeghat Defendants assigned hita live in cells withdangeousinmateswho
assaultechim. Compl. 6; Supp. CompHK. Specifically, he alleges that he was attacked
November 19, 2015 and November 25, 2015. Compl. 6; Supp. Compl. 4.

Enow alleges that oNovember 192015, his cellmate Rawl Johnsattacked him
Enow alleges that hsuffered a concussion, andefendants Petrie and Cunninghdaft him
alonewhile he wasunconscious anthiled toobtainmedical treatmerfor him. Compl. 6; Supp.

Compl. 4. Enow claimghatDefendants Cunningham, Jackson, Butts, Younker, Colliflower, and

“ Because summaiudgment will be entered in favor of Defendants, to the extent Ent@nds
to raise a state law negligence claim, supplemental jurisdiction is deches®8 U.S.C.
§1367(c)(3).

®> Enows medical records shothathe claimed involvement in altercations on June 26, 2015 and
August 24, 2015Med. Recs71-73, 88-89ECFNo. 223. He did notclaim either time thahe
was seriously injured; nor did a medical provider assess himitodoeite distressld.
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Petrie failed to interven& stopthe assault Compl. 15;Supp. Compl.13. Further, Enow
alleges that Defendants Covington, Thomas, Bryan, and Younker knew that Johnson was violent
andhad deteriorating mental health, but failed to transfer Enow to anotherGmathpl. 14-15;
Supp. Compll12-13. Enow alleges that Covington failed to come to his aid because Enow was
suing the prosecutor and judge who convicted hi@ompl. 15. Enow statesthat he was
removed from the cell after the attack, dralallegeghat Cunningham thentsle his personal
property, including photographs aledjal referencéooks. Compl. 7.

Next, Enowclaims that on November 25, 2015, his cellmate Christian Thatterspted
to murder him bytying a rope around his neck white was asleepCompl 8, Supp. Compl®6.
Thomas then stabbed Enow’s fingdtnow allegeghat Cunningham, Jackson, Butts, Younker,
Colliflower, and Petrieacted with deliberate indifference to his safetyfaying to intervene
during theattack Compl. 15;Supp. Compl 13. Thomasllegedlytold Enowthat officers had
instructed him to kill Enow and makelook like a suicide Compl 9, Supp. Compl. 7Enow
claims thatThomas is a meber of the Blood, which Enow described as gangthat targes
inmates identified agovernment informants oshitche$ for attack.Compl. 9, Supp. Compl. 7.

Enow allegeghat Defendants knew there was frequent violence at-M@iut failed to
use available classification information to assign compaiiiniates as cellmates and to pev
housing him with gang member€ompl. 16; Supp. ComplL3. He claims that he has filed a
copy of an informal inmate complaint dated November 15, 284fessingsafety concerns
about his cellmate Rawl Johnsowhom he allege suffers “from psychosior delusional
disorder” and hathreatened him with violence. Pl.’s Compl. Exs. 56, ECF Ngj.Defs.’ Exs.
68, ECFNo. 22-2 Enow requesdthat Johnsome placed in a separate celfl.'s Compl. Exs.

56. Theinformal complaint does not bear a date stamp or signabsleow thatt was received



by correctional staffid.

Enow claims that, as a result of the assalleged he suffered loss of vision in his right
eye, a concussion, deep cuts in his mouth, facial lacerations that required diitzlses on his
face and body, severe pain, migraine headaches, chest pain, ear infectimesslizgost
traumatic stress disorder (“PTSD"and depression. Compl.Supp. Compl4.

Defendants’ Response

Defendants have filed verdd exhibits and declarations to reflaow’s alegations
Enow was incarcerated at the Maryland Correctional Institution in Hagersttamyland
(“MCI-H") from May 19, 2015 to December 3, 2015 raffic History, Med. Recs.10, 12.
Review of MCIHH records failed to produce any Serious Incident or Use of Force Reports.
McNamee Dec].ECFNo. 22-2°

Upon arriving at MCIH on May 19, 2015, Enow was assigned to Housing Unit 5, the
intake unit where Defendant Bryant is manager. Bryzedl. 1, ECF No. 229. Defendant
Colliflower also works in Housing Unit 5.Enow was in Housing Unit 5 for two days and then
“placedon AdministrativeSegregatiori20, which means that he would have expressed fear for
his safety” Id. at 2 see alsdSeg Notice, Defs.” Exs. 59. Bryarcknowledgeshat he cannot
recall any contact with Enowfter his transfer to administrative segregatioBryant Decl.2.
Bryant denies he or other officers knew thRawl Johnson was violent and had deteriorating

mentad health” Id. Bryant further states thédfc]orrectional officers are not in a position to

® Defendants’ exhibits show that on January 13, 2015, during the time he was a pretini@edet
housed at the Montgomery County Department of Correction and Rehabilitation and before he
was transferred to M@H, Enow was assaulted and injured by another inmate, causing him to
lose the vision in his right eye. Defs.” Exs. 88-98. Enow does not dispute this assertion.

" Defendant Colliflower also works in Housing Unit 5, and states that he works ineeeditff
housing unit than where Enow alleges he was attacked. Colliflower’s declaratiorvehoise
unsigned. Colliflower Decl., ECF No. 221; see alsdPost Assignment Sheet, Defs.” Exs. 16
(showing Colliflower’s work post assignment on November 19, 2015).
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assess the mental health status of an infmated there was no mental health assessment that
Johnson was dangerousd. Bryant declares that he has never ititerally placed Enow in
danger or assigned him to share a cell with an inmate known to be danddroBsyant states
thatthe alleged November 19, 2015 incident occurred in a different housing unit from where he
is assigned, and heddnot know Rawl Jbnson. Id. Bryant asets that he haSnever asked an
inmate to assauMr. Enow, and[hag no knowledge of any other correctional officer asking an
inmate to assault hirh.1d.

Enow’s medical records do not reflect any sick call requests from November 19, 2015
until December 2, 201%other than aNovember 21, 2015 sick call request which Enow
complaired of food poisoning but did not mention the concussion he alleges to have stvfered
days earlier. Med. Recs. 178. On December 2, 2Badwfiled a sick callslip, complaining
that hehad suffered a concussion on November 19, 204ben he was assaulted by Rawl
Johnson, passed out, bled from his nose and madtlat177. He aserted that, as a result, he
suffers from migraines and headachedd. The sick call slip was stamped as received on
December 3, 2015ld.

The medical records show that following the November2Z85 incident Enow was
taken to the medicalnit for a kcerationto a finger onhis right hand. Id. at 120-26 203-10.
Enow wastransportedo an emergency room outside the prison winereeceivedn xray and
sutures.Id.

Defendants have filed copies of correctional staff work assignment shebBisviember
19, 2015 and November 25, 2013d. at 16-56. Those assignment sheets establish that
Defendants Covington and Steven Thomase not on the work schedule for either daid.

Defendants Butts andunningham were not on tlsehedule for Novemb&5, 2015.1d. Enow



does not dispute this assertion.

Additionally, Defendant Covingtostates that hevas notat work on November 19, 2015
or November 25, 2015. Covington Ded&CF No. 224; see alsoWork AssignmentspDefs.’
Exs. 16, 17. Covington states:

Mr. Enow was difficult to place with other inmates and to keep him safe. He
considered himself better educated than other inmates, and he would say things to
other inmates that would irritate them and instigate altercations. Most, if not all,
of Mr. Enow’s problems were saliflicted.

Mr. Enow frequently felt threatened and would go to officers to inform tbem
feeling threatened. Generally the threat was perceived but not attusbme
instances, Mr. Enow would publically point out the inesathat he considered a
threat. On one occasion, Mr. Enow felt threa¢d in the chow hall, went to
correctional officers and began pointing out three inmates.

One of the other inmates was Christian Thomas, who later became Mr. Enow’s
cel mate. Mr. Enow believed that, as a fellow African, Mr. Thomas should
support him, but Thomas was not interested.

The inmates that Mr. Enow accused had to be placed on administrative
segregation pending investigation whether they had threatened Mr.. EHewv
claims of assault threats from the three inmates were inconsistent. He claimed
that there was a weapon, but no weapon was found on any of the infibtes.
investigation did not find anyone that had seen the inmates together with Mr.
Enow to threaten him. Mr. Enow was assigned to a psychiatric evaluation. The
investigation failed to reveal any actual threats, and the three inmates were
absolved of any responsibility.

Mr. Enow’s habit of publicly pointing out supposed threats, particularly dirogu
the chow hall incident, result in the feeling that he was a “snitch.” Correktiona
officers did not label Mr. Enow a “snitch.” However, his own actions led some
inmates to consider him a snitch.
Covington Decl. 2-4.
Covington notes that Enowas on administrative segregation at legte for his
protection after he instigated altercationigl. at 3. Covington explains that in October 2015,

Enow ‘was assigned to share a cell with Rawl Johnsarspecifically because Johnson was

passive ad nonthreatening.”ld. Covington denies that H&new thatMr. Johnson was violent



and ofdeterioratingmental healthput refused to transfeMr. Enow” to a different cel Id.
Covington stateghat Johnsonwas “not dangerous. Id. Covington stateshat he “had no
knowledge of[Enow’s] ongoing legal actions and denies that héfailed to help Mr. Enow
because he was suing the prosecutor and judgecammnactedhim.” Id. Further, Covington
declareghathe never intentionally acted to place Enovdamger or assigd him to share a cell
with a known dangerous inmatéd. Covington notes thdf clorrectional officers are not in a
position to assesthe mental health statusf an inmate,”and there was no evaluation by a
medical provider indicatinthatJohnson was dangerouisl.

Defendant Christopher Petrie states that Etload difficulty with other inmates. Petrie
Decl. 1, ECF No. 25. According to PetrieEnow “was better educated and said things that
angered other inmates, and then haildbcexagerate the resulting inciderits.Id. Petrie was
working as an administrative segregation escort on November 19, 2015 and November 25, 2015.
Id. at 2. Petrie denies that he and other officers failed to intervene during the allegedoattack
Novenber 19, 2015.Id. Petrie declarethat Enow “had a verbal altercation with his cell mate
Rawl Johnsohabout a food trayld. Petrie recalls that he and Sergeant Cunningham, who were
“the only correctional officers in the aréaeparated the cellmatesd. Sergeant Cunningham
moved Enow to the recreation room across the hallWwayter feed upMr. Enow threatened to
fight Mr. Johnson, so [Petrie and Cunninghaelpcated hinto a different cell. 1d.® Petrie
also denies depriving Enow chccess tamedical treatment. Petrie attests that “during the

incident, | did not see Mr. Johnson assault Mr. Enow, and there was no indication that he had

8 While packing Enow’s property for the move, fetdiscovered a sock with a plastic bottle
filled with liquid under Enow’s mattress. Petrie DétlPetrie determinethatit was contraband
and wrote Enow a notice of rule violation for possession of a weapefs.” Exs. 7176. A
hearing officer lger found Enow not guilty of the violation, believing Enow’s contention that he
used it to heat his knedd. at 76.



been assaultedMr. Enow did not request to be taken for a medical evaluatilmh.”

Petrie explains thabecause the altercatiomas verbal and there was no indication of
physical assault, there was no need to file a serious incident report or ebeorineiate to the
medical unit for evaluationld. at 2-3. Petrie statethat as the escort officer, Heemembdis]
taking Mr. Enow for a medical evaluation for a cut fingdsut cannot remembénny details or
whether there was an actual assauld’ at 3. Petrie recallghat“Thomas was there amwdas
relocated, and ‘to the best ofhis] knowledge,thereis no record of an assault.ld. Petrie
attests thahe never intentionally acted to endanger Enow aredér assigned him to share a cell
with a known dangerous inmdteld. Petrie attestthathe has'never asked an inmate to assault
Mr. Enow and hag no knowledge of any other correctional officer asking any inmate to assault
Mr. Enow.” Id.

Defendant Charles Butts denies Enow’s allegations against him. Butts B@EI.No.
22-6. On November 19, 2015, Butts was a timekeeper working out of an operations center in the
main building, which is separate from the administrative segregation uuaits \Bas not on the
tier and had no interaction with Enow or his cellmat. Butts was not at work on November
25, 2015. Butts attesthathe hasever intentionally acted to endanger Enbmegver assigned
him to share a cell with a known dangerous inijjate . never asked an inmate to assait
Enow, andhag no knowledge of any oth@orrectionalofficer asking an inmate to assablt.
Enow.” Id.

Defendant James Younker is a shift commandésunker Decl. 1, ECF No. 22. He
works in an office adjacent to the operations center in the main building aHM®@hich is
separate from the administrative segregation housing laghi¥.ounker @sets that on November

19, 2015 he was not on the tier and had no interaction with Enow or his cell rdhtat 1-2.



Younker was not at work on November 25, 201&. at 2. Younker denies that he knew Rawl
Johnson was violent or thais mental hdégh was deteriorating, andtatesthat correctional
officers do not assess inmate mental health statughahdo medical professional had assessed
Johnson to present any dangefd. Younker state that when he assignsell mates, he
“evaluatgs] safetyissues, including gang affiliation.ld. Members of different gangs are not
assigned together, but ngang members are assigné&w share cells with gang members
because there is no gang conflicild. He attests that he never intentionally actednaager
Enow, ‘never assigned him to share a cell with a known dangerous [fimatenever asked an
inmate to assaulir. Enow, andlhag no knowledge of any otheorrectionalofficer asking an
inmate to assaulr. Enow.” 1d.

Defendant Steven Thomas denies Erowallegations and states he was not at work on
November 19, 2015 or November 25, 2015. Thomas DeEICF No. 228. Thomas attests he
has“no recollecton of any interaction with hirfi. Id. at 2. Thomas denies that he and other
officers knew Rawl Johnson was dangerous and had deteriorating mental dreddtiates that
he has never intentionally endangered Enow, assigned him to share a cell with a known
dangerous inmate, asked an inmate to assault Enow, and has no knowledge of any officer asking
an inmate to assault Enowld. Thomasstatesthat correctional officers do not assess inmate
mental health status and no medical professional had assessed Johnson to presegerany.da

Defendant Michael Cunningham denies that he and other officers failed to intervene
when Enow was allegedly attacked on November 19, 2@Lmningham Decll, ECF No. 22
10. Cunningham staté€now had a verbal altercation witlis cell mateRawl Johnson ..
over who wouldget which bod tray! Id. at 2. Cunningham recalls that he and Officer Petrie

“were the only correainal officers inthe ared. Id. The officersseparatéd Enow and dhnson,
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and Cunningham moved Enow to the recreation arleh. Cunningham states that he “did not

see Mr. Johnson assault Mr. Enow, and there was no indication that he had been assaulted.”
Moreover, “[h]e could not have been speaking to another inmate in the hallway, as he alleges
because movement in the se@gon unit is strictly controlled.”ld. According to Cunningham,

Enow “was not unconscious as alleged, and he willingly cuffed lap.”

Cunningham “den[ies] depriving Mr. Enow of access to medical treatment needed for the
alleged physical assault by Mlohnson upon Mr. Enow.’ld. at 2. He states that, “[b]ecause
this was a verbal altercation and no indication of an assault, there was no filed s@rious
incident report or take either inmate for a medical evaluatith.”

Cunningham was off work on November 25, 2015, tadefore deniethathe failed to
intervene in the November 25, 2015 incident involving Enow and Chrigtreomas. Id.
Cunninghamstates that he has never intentionally endatyEnow, ‘assigned him to share a
cell with a krown dangerous inmdt¢ . . . asked an inmate to assallt. Enow, and [has] no
knowledge of any other correctior@dficer asking an inmate to assaMit. Enow.’ Id. at 2-3.

ADMINISTRATIVE REMEDY REQUESTS

Enow alleges that unnamed prison guards purpdagéd to provide him administrative
remedy procedure (“ARP”) forms to prevent him from reporting officer miscandbiompl. 11.
Enow claims that he filed ARP requests on November 20, 20Mgvember 26, 2015
(concerning the Thomas assault), December 1, 2015 (complaining that he was denead medi
treatment), and December 7, 2015 (concerning access to his medical rdwatrdefeived no
response from Warden Dovey. Compi3.2 Enow assertthat his ARP requests “went moot”

when on December 3, 2015, he was transferred to EC].Supp. Compl. 2.

® Enow does not identify the subject of this ARP, and it is not among the ARPs listexd in hi

prison record.
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On November 20, 2015, Enow filed ARP MBI 722-15 alleging that Officer
Cunninghamhad stolen two legal reference books and personal itefusing the cellmove on
November 19, 216. Defs.” Exs.3-4. The ARP, however, containe mention of the November
19, 2015 assault. On November 20, 2015, the ARP coordinator dismissed the ARP for
insufficient information pending resubmission by December 15, 20d.5.The records do not
contain a resubmission of this ARP request.

In ARP MCHH 760-15 datedNovember 26, 201Enow allegedhat since hisarrival at
MCI-H on May 19, 2015, he had beglaced in cellsvith “very violent inmates, gangnembers,
and have constantly been abused and assaulted by these innidtest.’'58. Enow stated that
he was attacked by Rawl Johnson on November 19, 2015 and by Christian Thomas on November
25, 2015. Enowdescribed Thomas'’s attack as occurring during the course of a conversation
during which Enow threatened to write a report against Thonhdsat 7. “That was when
Christian jump [sic] up from his seating [sic] position, put on his sneakers, grab @oiege of
cloth) to try to tie around my neck in order to choke miel” Enow explains that while he was
talking and pointing his finger, Thomas grabbed the finger and tried to fracture it ard gaos
bleed. Id. The ARP was received in the Warden’s Office on December 2, 2015. On December
7, 2017, the ARP coordinator dismissed it for procedural reabecause “[ijnmates may not
seek relief through the Administrative Remedy Procedure on Case Management
recommendations and decisions,” and “Admiaitte Segregation is Case Manageniemd. at
5-8.

On November 30, 2015, Enow filed ARP M&I 76515, complaining that he hdzken
denied access to the medical umit that day, and that on November 19, 2015, he had been

denied access to his seizadgerty. He provided no other detailsl. at2; see alsd”l.’s Compl.
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Exs. 26. On December 8, 2015ARP MCI-H 76515 was dismisgkfor failing to contain
sufficient informationpending resubmission by December 23, 201&. The records do not
containa resubmission of this ARP request.
MOTION TO AMEND

Enow filed the pending Motion for Leave to File an Amended Complafter
Defendantdiled their dispositive motion. Enow states generally that he wants to amend the
Complaint to raise claims under the Americans with Disabilities Act, 42 U.S1€0%et seq,
section 504 of the Rehabilitation Act, 29 U.S8794, and the Protection and Advocacy for
Individuals with Mental lllness Act (“PAIMI Act”), 42 U.S.C. § 10802, although he provides no
further explanation. Rul&5(a)(2) provides that a party may amend its pleading only with the
opposing party’s written consent or the court’'s permission. Fed. R. Civ. P. 15(@h@)jule
specifies that the court should freely give leave when justice requires. HotWseudestrict court
may deny leave if amending the complaint would be fukié is, if the proposed amended
complaint fails to satisfy the requirements of the fedarkds.” Katyle v. Penn Nat. Gaming
Inc., 637 F.3d 462, 471 (4th Cir. 201()ting United States ex re. Wilson v. Kellogg Brown &
Root, Inc, 525 F.3d 370, 376 (4th Cir. 2008)he proposed amendment is futile; Enow simply
attempts to reframe his allegats by citing without explanation various federal statutes. He has
not provided an explanation regarding how those statutes were violated or otrstatesea
claim under those statutes.

SUMMARY JUDGMENT - STANDARD OF REVIEW

Summary judgment is proper when the moving party demonstrates, throughulpar

parts of materials in the record, including depositions, documents, electronstatigd

information, affidavits or declarations, stipulations..., admissions, interrogatevyers, or other
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materia$,” that “there is no genuine dispute as to any material fact and the movant ésl dntitl
judgment as a matter of lawFed. R.Civ. P. 56(a), (c)(1)(A);see Baldwin v. City of
Greensboro,714 F.3d 828, 833 (4th Cir. 2013). If the party seeking summatgnment
demonstrates that there is no evidence to support the nonmoving party's case, the bigden shift
the nonmoving party to identify evidence that shows that a genuine dispute sxstaaterial
facts.See Celotex v. Catre#t77 U.S. 317 (1986).he existence of only a “scintilla of evidence”

is not enough to defeat a motion for summary judgm&nderson v. Liberty Lobby, Inc477

U.S. 242, 25852 (1986). Instead, the evidentiary materials submitted must show facts from
which the finder of fact reasonably could find for the party opposing summary judddient.

If this initial burden is met, the opposing party may not rest on the mere ategatithe
complaint.ld. at 247-48. The opposing party “must come forward with specific facts showing
that there is a genuine issue for tridWfatsushitaElec Indus.Co. v. Zenith Radio Corp 475
U.S. 574,587 (1986) Where the record taken as a whole could not lead a rational trier of fact to
find for the non-moving party, summary judgment is appropriteerson477 U.S. at 248—49.

The argued existence of a factual dispute does not defeat an otherwise Eapeolyed
motion Id. “If the evidence is merely colorable or is not significantly probative,” suymar
judgment is appropriatdd. at 24950 (citations omitted). “When opposing parties tell two
different stories, one of which is blatantly contradicted by the record, sadhaasonable jury
could believe it, a court should not adopt [the moving party’s] version of the facts fospsirqo
ruling on a motion for summary judgmengtott v. Harris 550 U.S. 372, 380 (2007).

On a motion for summary judgment, | consider the facts in the light most favdoable
Enow as the nomoving party, drawing all justifiable inferences in his fa\icci v. DeStefano,

557 U.S. 557, 585-86 (2009).
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DISCUSSION

Defendants argue that they are entitled to summary judgment based on Eilowésto
exhaust administrative remediédeventh Amendmenmmunity, andrespondeat superioand
becaus his allegations fail to support a constitutional claivefs.’ Opp’n*°

While Enow has flooded the docket wifiings in reply to Defendants’ dispositive
motion and exhibits, he does not refute Defendants’ declarations and verified workmasgig
recordsconcerning their whereabouts during the November 19, 2015 and November 25, 2015
incidents. Ofall the c&efendants whom Enowlaimswere present at the November 19, 2015
incident and/or failed to interven¢Cunningham, Jackson, Butts, Younker, Colliflower, and
Petrig, only Petrie andCunninghamactually werepresent. Of all the gkfendant€Enow claims
were involved inor failed to intervene irthe November 25, 2015 incidef€Cunningham,
Jackson, Butts, Younker, Colliflower, and Pétrienly Petrie was present. Accordingly,
Jackson, Butts, Younker, and Collifloware entitled tcsummary judgment in their favor, and
Cunningham is entitled to summary judgment in his favor with regard to the November 25, 2015
incident.

Exhaustion of Administrative Rezdies

Defendantsargue thatEnow has not properly presentekis claims through the
administrative remedy procedurandtherefore the claimsnust be dismissed pursuant ttee
PrisonLitigation Reform Act (“PLRA”) 42 U.S.C. 8§ 1997e(a)Section 1997 of thé&risoner
Litigation Reform Act (“PLRA”) provides that “[n]Jo action shall be brought wigspect to
prison conditions under section 1983, or any other Federal law, by a prisoner confined in any

jail, prison, or other correctional facility until du@administrative remedies as are available are

19Defendants also assert qualified immunity as an affirmative defense. Dpfsni. Because |
have not found any constitutional violation, | will not address qualified immunity.
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exhausted.” 42 U.S.C. § 1997e(a). For purposes of the PLRA, “the term ‘prisoner’ means any
person incarcerated or detained in any facility who is accused of, convictedtehyced for, or
adjudicated deliquent for, violations of criminal law or the terms and conditions of parole,
probation, pretrial release, or diversionary program.” 42 U.S.C. 8 1997e(h). The phrase “pris
conditions” encompasses “all inmate suits about prison life, whether they inveherat)
circumstances or particular episodes, and whether they allege excessevoifesome other
wrong.” Porter v. Nusslg534 U.S. 516, 532 (2002).

The PLRA’s exhaustion requirement serves several purposes. These includmgadow
prison to address complaints about the program it administers before being sulojesiéd t
reducing litigation to the extent complaints are satisfactorily resolved, andvimgrlitigation
that does occur by leading to the preparation of a useful recdmhés vBock 549 U.S. 199,

219 (2007);see Moore v. Benneft&17 F.3d 717, 725 (4th Cir. 2008) (noting that exhaustion
means providing prison officials with the opportunity to respond to a complaint through proper
use of administrative remedies). It is designed so that prisoners “pursue shcve
grievances until they receive a final denial of their claim, appealing thrallglailable stages

in the administrative processChase v. Peay86 F. Supp. 2d 523, 530 (D. Md. 20089g also
Booth v. Churner532U.S. 731, 735 (2001) (affirming dismissal of prisoner’s claim for failure
to exhaust where he “never sought intermediate or full administrative review pafson
authority denied relief”).

Exhaustion is mandatorgnd therefore, a court ordinarily maytrexcuse a failure to
exhaust. Ross v. Blake-- U.S.----, 136 S. Ct. 1850, 18567 (2016)(citing Miller v. French,

530 U.S. 327, 337 (2000) (explaining that “[tlhe mandatory ‘shall’. . . normally creates an

obligation impervious to judicial discreti9);, see Jones 549 U.S. at 220. And, typically, an
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inmate must follow the required procedural steps in order to exhaust hissidative remedies.
Moore 517 F.3d at 725, 729. Yet, the court is “obligated to ensure that any defects in
administrative ghaustion were not procured from the action or inaction of prison officials.”
Aquilar-Avellaveda v. Terrell478 F.3d 1223, 1225 (10th Cir. 2008ge Kaba v. Steppl58

F.3d 678, 684 (7th Cir. 2006).

An inmate need only exhaust “available” remedies. 42.Cl.. § 1997e(a)For example,
“housing assignments involve case management decisions that are not addressedhéroug
ARP; rather, case management decisions are to be addressed directly to then@@
Grievance Office] and therefore administrative remedies need not be exhausted for complaints
about housing assignmentSabriel v. DeVorg No. JKB16471, 2017 WL 371801, at *8 (D.

Md. Jan. 26, 2017)see alsaHurt v. White No. DKG-14-1315, 2015 WL 1522944, at *10 (D.
Md. Apr. 1, 2015)“To the extent this claim raised a case management issue regarding Rlaintiff
enemies list and his housing assignment, it was not addressable through the ARPamdtles
claim is exhausted. appeal dismisse@@une 12, 2015).

In Ros, the Supreme Court reiterated that “[a] prisoner need not exhaust remeldéss if t
are not ‘available.”136 S. Ct. at 1855. The Fourth Circuit addressed the meaning of “available”
remedies irMoore, 517 F. 3d at 725, stating:

[Aln administrative remedys not considered to have been available if a
prisoner, through no fault of his own, was prevented from availing himself of
it. See AquilafAvellaveda v. Terreld78 F. 3d 1223, 1225 (10th Cir. 2007);
Kaba v.Stepp 458 F. 3d 678, 684 (7th Cir. 2006). Conversely, a prisoner does
not exhaust all available remedies simply by failing to follow the required
steps so that remedies that once were available to him no longeSeaee.
Woodford v. Ngo548 U.S. 81, 89 (2006). Rather, to be entitled to bring suit
in federal court, a prisoner must have utilized all available remedies “in
accordance with the applicable procedural rules,” so that prison officiads hav
been given an opportunity to address the claims administraticelat 87.

Having done that, a goner has exhausted his available remedies, even if
prison employees do not respon8ee Dole v. ChandleA38 F.3d 804, 809
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(7th Cir. 2006).

In Ross the Supreme Court explained that an administrative remedy is available if it is
“capable of use’ to obtain ‘some relief for the action complained of.” 136 S. tCi889
(quoting Booth,532 U.S. at 738). Thus, an inmate must complete the prison’s intgnp@als
process, if possible, before bringing su8ee Chase286 F. Supp. 2d at 52Z8. As a prisoner,
Enowis subject to the strict requirements of the exhaustion proviss@esPorter v. Nussl&34
U.S. at 528 (no distinction is made with respect to exhaustion requirement betweatiesiitg
unconstitutional conditions and suits alleging unconstitutional conduct). Exhaustiosois al
required even though the relief sought is not attainable through resort to the adtiviaist
remedy procedureSee Booth532 U.S. at 741.

Exhaustion requires completion of “the administrative review process in accerdiéh
the applicable procedural rules, including deadlin&gdodford v. Ngo548 U.S. 81, 88, 93
(2006). The Supreme Court has outlined thresuniistances when an administrative remedy is
unavailable and an inmate’s duty to exhaust available remedies “does not comayiritiRpks
136 S. Ct. at 1859. These are: (1) when the remedy operates as a “simple deill effiders
unable or consistgly unwilling to provide any relief to aggrieved inmates”; (2) when the
administrative scheme is so “opaque” as to be “practically speaking, incapalsie’;,oénd (3)
when prison administrators “thwart inmates from taking advantage of aagcevprocess
through machination, misrepresentation, or intimidatidd.”at 1859—60.

The Department of Public Safety and Correctional Services (“DPSCS”) has made an
“administrative remedy procedure” (“ARP”) available to Maryland State peisofor “inmate
complairt resolution.”See generallyyd. Code Ann., Corr. Servs. 88-P01 et seq Code Md.

Regs.12.07.01.01B(1) (defining ARP). The grievance procedure applies to the submission of
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“grievance[s] against... official[s] or employee[s] of the Division of Correction.” Corr. Servs.
8§ 10-206(a).

Judge Hollander provided a thorough description of the processrgl v. Mailroom
North Branch noting that “[a]n inmate ‘must exhauskie ARP process as a catmh precedent
to further review of the inmate’grievancé. No. ELH-14-2813, 2016 WL 3957647, at 9 (D.
Md. July 21, 2016)quoting Corr. Servs. 80-206(b);citing Code Md. Regs12.07.01.0D;
DCD 185002 (effective Aug.27, 2008). To exhaust the ARP process, the inmate must
“‘complet[e] ... ‘the administrative review process in accordance with the applicable pralcedu
rules, including deadlines.’1d. at *7 (quotingWoodford v. Ngo548 U.S. 81, 88, 93 (2006)

In DOC facilities, such as WCA prisoner must follow a threstepinstitutional ARP
process:' Id. at *8 (citing Corr. Servs. 0-206(h); OPS.185.0002.02. First, a prisoner must

file an ARP request with the wardewithin 30 days of the date on which the incident occurred,

1 The exceptions to this institutional exhaustion requirement are not reterant They include

complaints aboutase management decisionemplaints aboutMaryland Parole Commission
procedures and decisions to withhold niaslaims related to th€rison Rape Elimination Act

and complaints relating tgrocedures for prisoneatisciplinary proceeding@nd the decisions

reached following such proceedingdd. at *8-9 (citing OPS.185.0002.05F(1), (2),(4),(5),
OPS.185.0002.05C(B)Additionally,

[w]hile a prisoner may pursue the ARP process to allege that correctional officers
usedexcessive force, such ARPs may be procedurally dismissed if the Internal
Investigations Division (“lID”) has decided to conduct an investigation into the
use of force incident at issue in the ARP. OPS.185.0002.05.E(6) & K(3)(e). If this
procedural dismissal indicates that no further action may be taken through the
ARP process, a prisoner may then file a grievance directly with the I&theee
would be no further administrative remedies available through the ARP process.
[C].S. § 10-206(b).

Id. at *9.

12 «OPS.185.0002 is an Executive Directive created by the Maryland Departmeutblid
Safety and Correctional ServicesAurel, 2016 WL 3957647, at *7 n.8 (noting that the Directive
appears at ECF No. 45in Payton v. BishopNo. ELH-15-3649; seeFed. R. Evid. 201(b)(2)
(permitting judicial notice of facts that “can be accurately and readilyrdeted from sources
whose accuracy cannot reasonably be questioned”).

19



or within 30 days of the date the prisoner first gained knowledge of the incident orgivjuny

rise to the complaint, whichever is lateld. (citing OPS.185.0002.05C(1PCD # 185003V,

Code Md. Regsl2.07.01.05A)Second, if the warden denies that request, “the prisoner has 30
days b file an appeal with .. the Commissioner of Correctidn. Id. (citing
OPS.185.0002.05C(2CD # 185004VI). Third, “[i]f the Commissioner of Correction denies

an appeal, the prisoner has 30 days to file a grievance withlGke" Id. (citing
OPS.185.0002.05D; @2r. Servs. 88 1€06(a), 10-210Md. Code Regs12.07.01.05B; DCD
185002, 8 VI(N)(1). If the grievance filed with the IGO “is determined to kdolly lacking

in merit on its faceé,the IGO may dismiss it withoutlegearing. 1d. (quoting Corr. rvs § 10

207(b)(D).

An order of dismissal constitutes the final decision of the Secretary of
DPSCS for purposes of judicial review. C.S. 8207 (b)(2)(ii). However, if a
hearing is deemed necessary by the IGO, the heasingpnducted by an
administrative law judge with the Maryland Office of Administrative Hearings.
SeeC.S. § 10-208(2)(c); COMAR 12.07.01.07-.08. ...

A decision of the administrative law judge denying all relief to the inmate
is considered a final agencgtérmination. C.S. 8§ 1R09(b)(1)(i) & (ii); COMAR
12.07.01.10A. However, a decision concluding that the inmatemplaint is
wholly or partly meritorious constitutes a recommendation to the Secretary of
DPSCS, who must make a final agency determinatighirwfifteen days after
receipt of the proposed decision of the administrative law jufigeC.S. § 10
209(b)(2), (c).

Id. The administrative exhaustion requirement then is satisfied, even though therpragne

choose to (but need not) appeal to Maryland state chlrt.

Rdevant to the claims he presentadhis caseEnow filedARP MCIH 722-15 alleging
that Cunningham tookwo legal reference books and personal itesnsing the cellmove on
November 19, 2015, although it contained no mentioa ldbvember 19, 2015 assaulDefs.’
Exs. 3-4 In ARP MCIH 76515, heallegedthat he had been died access to the medical unit

and to hisseized property.Id. at 2. These ARPsvere dismissed because Enow provided
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insufficient information, andhe reords do not contain a resubmission esther form with
additional information aEnow wasinstructedto do. Nor is there any evidence thatawailed
himself of the other levels of adnistrative review.Thus, Enow has not provided any evidence
that he #empted to exhaust his administrative remedies beyond the preliminary steps
demonstrated here. Additionally, he has not provided a factual or legal basis &sséigon
that these ARPs became “moot” upon his December 3, 2015 transfer to ECI os tinah$fier
was intended to thwart his efforts to exhaust his administrative remedaablyy Enow does
not claim the process was no longer available to him. Therefore, the claimstguia@sethese
ARPs must be dismissed because he failed to exhaust Bee42 U.S.C. § 1997e(aRoss 136
S. Ct. at 1855-57Aurel, 2016 WL 3957647, at *8.

In ARP MCHH 760-15 Enow allegedhat since hisrrivalat MCIH, he had beeplaced
in cells with “very violent inmates, gang members, anddhaconstantly been abusezhd
assaulted by these inmdtgbke also alleged thae was attacked by Rawl Johnson on November
19, 2015 and by Christian Thomas on November 25, 20d.5at 58. Unlike his other claims,
relief was not available throughe adnmistrative remedy procedure for this claim, and therefore
this claim is not subject to dismissal for failure to exhaGsteGabriel, 2017 WL 371801, at *8
Hurt, 2015 WL 1522944, at *1®But, all of his claimsareunavailingneverthelesor reasons to
follow.

Eleventh Amendment Immunity

Enow is suing Defendants in their official and individual capacities. Compl.; Supp.
Compl. “[A] suit against a state official in his or her official capacity is not a suit agties
official but rather is a suit against the official’'s office. As such, it is no reiffiefrom a suit

against the State itselfWill v. Michigan Defx of State Pate, 491 U.S. 58, 71 (1989) (internal
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citations omitted).Defendants arguthatthey are protected from suit in their official capacities
under the Eleventh Amendment to the United States Constitwtioch provides:“The Judicial
power of the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of another $tate
Citizens or subjects of any Foreign Statdri effect, the Eleventh Amendment bars suits for
damages against a state in federal court unless the state has waivedrdgisorenunity or
Congress has abrogated its immun8ge Pennhurst State Sch. & Hosp. v. Halderm&6,U.S.
89, 10102 (1984) (“It is clear, of course, that in the absence n$@at a suit in which the State
or one of its agencies or departments is named as the defendant is proscribed byettid EI
Amendment.”). States and their officers, sued in their official capacitiesnatr “persons”
subject to suit for money damages under 42 U.S.C. 8§ 19&88.491 U.S. at 71.

Although the State of Maryland has waived its sovereign immunity for certa@s tyjp
cases brought in state couteeMd. Code Ann. State Gott § 12202(a), it has not waived its
immunity under the Eleventh Amendment to suit in federal court. Defendants were sta
employees during the time period at issue, and thus, Bnolaims for monetary damages
against Defendants their official capacits are barred by the Eleventh Amendm&egeWill,

491 U.S. at 71Pennhurst State Sch. & Hosp 465 U.S. at 101-02.

Respondeat Superior

Liability is imposed under 8 1983 on “any person who shall subject, or cause to be
subjected, any person .to the deprivation of any rights. . .” 42 U.S.C. § 1983The statute
requires a showing of personal fault, whether based upon the defendam conduct or
another's conduct in executing the defendapolicies or customsSee Monell viNew York City

Dep't of Social Servs436 U.S. 658, 690 (1978¥innedge v. Gibh$50 F.2d 926, 928 (4th Cir.
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1977) 6tating thatfor an individual defendant to be held liable pursuant to 42 U.S.C. § 1983, it
must be “affirmatively shown that the offaticharged acted personally in the deprivation of the
plaintiffs’ rights”) (quotingBennett v. Gravelle323 F. Supp. 203, 214 (D. Md. 1974a){'d, 451
F.2d 1011 (4th Cir. 1971)). Moreover, an individual cannot be held liable under 42 U.S.C.
81983 undera theory of respondeat superiorfSee Mone]l 436 U.S. at 690Love-Lane v.
Martin, 355 F.3d 766, 782 (4th Cir. 2004) (noting that “there is no relgadrsuperior liability
under 81983"); Slakan v. Porter737 F.2d 368, 372 (4th Cir. 1984) (stating thability of
supervisory officials “is not premised on respondeat superior”).
In a 81983 action, liability of supervisory officials “is premised on ‘a recognition that
supervisory indifference or tacit authorization of subordinat@sconduct may be aauasative
factor in the constitutional injuries they inflict on those committed to their taBaynard v.
Malong 268 F.3d 228, 235 (4th Cir. 2001) (quotiBtpkan 737 F.2d at 372). Supervisory
liability under § 1983 must be supported with evidence:
(1) that the supervisor had actual or constructive knowledge that his
subordinate was engaged in conduct that posed “a pervasive and
unreasonable risk” of constitutional injury to citizens like the
plaintiff; (2) that the supervists response to that knowleglgvas so
inadequate as to show “deliberate indifference to or tacit authorization
of the alleged offensive practicesdnd (3) that there was an
“affirmative causal link” between the supervisinaction and the
particular constitutional injury suffered the plaintiff.

Shaw v. Stroudl3 F.3d 791, 799 (4th Cir. 1994) (citations omitted).

Enow claimsthat Warden Dovey is liable for failing to adequately train and supervise
MCI-H corrections officers and that h&nowingly and negligently removedlaintiff

deliberately from protective custody status” even though he had been informed by @gychol

staff and senior corrections officers that Enow needed protective custodggaroGempl. 10-
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11, 14; Supp. Compl11-12. Apart from Enow’s unsubstartga allegations-> he provides no
evidence that Dovey was aware that he was in danger and needed protective cCsttzdyly,
there is a June 2, 2015 letter from the Social Work Department stating that hist remaoeting
that [he was] being housed atean inmate that [he] report[ed] assaulted [him]’ had been
received and would be “forward[ed] .. on to the Intel Office for them to handle as they see fit,”
Pl.’s Exs. 66and Enow was “placed on Administrative Segregation 120 [in May 2015], which
mears that he would have expressed fear for his safety.” Bryant Decl. 2.

But, there is no evidence that Dovey, the warden &rge prison facility, was aware of
Enow’s purported housing needs.oms there evidencéhat Doveys conductwas sufficient to
confer supervisory liability. It also bears noting that whdBnow’s claimsof dangerwere
presented to prison authorities, thesere investigated and he was placed in administrative
segregation to ensure his safetgee e.g, Admin. Seg. NoticesDefs.” Exs. 59-70;see also
Bryant Decl. 2 (stating that Enow was “placed on Administrative Segpegb20, which means
that he would have expressed fear for his safe@dyingtonDecl. (describing investigation of
chow hall incident) Warden Dovey is entgdl to summary judgment on the claims against him.

See Shawl3 F.3d at 799.

13 Enow cites “attached medical records and notice of assignments to admiristemfiegatio
CMM-18 document.” Compl. 14. Yet the November 25, 2015 and June 25, 2015 Notices of
Assignment to Administrative Segregation state that Enow was “remove[dfam general
population and assign[ed] . to administrative segregation” because “[a@jwestigation [wa]s
pending in [his] case”; they did not state that he was removed for his safety.X8l.'S&: 61.

And, the September 23, 2015 and May 21, 2015 Notices stated that Enow was removed because
“[r]leasons exist[ed] to believe thatd was] dangerous tdhe security of the institution and/or
inmates and/or staffnot thattheywere a danger tbim. Id. at 59 (emphasis addedge also id.

at 62 (same). Similarly, the August 24, 2015 Notice stated that Enow was removed because
“[rleasons exst[ed] to believe thathle was] dangerous to the security of the institution and/or
inmates and/or staff because “[a]n investigation [wa]s pending in [his] case,” and because he
was “being considered for placement on voluntary or involuntary protective clistodwpt 60.
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Loss of Property

Even if a plaintiff “has been deprived of property under color of state &re is no
due process violation if “the deprivation did not occur as a resulbmk sestablished state
procedure” and “an adequate state remedy’ ” exists to redressjgqstation, any “property
damage inflicted by state officers.Parratt v. Taylor 451 U.S. 527, 5424 (1981) (quoting
Bonner v. Coughlin517 F.2d 1311, 1319 (7th Cir. 1975pyerruled on other grounds by
Daniels v. Williams474 U.S. 327 (1986%ee also Juncker v. Tinney49 F. Supp. 574, 576 (D.
Md. 1982) (“[l]f plaintiff has an adequate pedtprivation remedy in state court, that should
satisfy the requireants of due process and plaintiff should not be permitted to brin§983
claim in federal court.”). The Supreme Court extendedPigsratt holding to intentional
deprivations of propertySee Hudson v. Palmet68 U.S. 517, 5331084).

Enowdoes not allege that the deprivation occurred due to an established state procedure.
And, “Plaintiff may seek relief through the Maryland[ ] Tort Claims Act ahd tnmate
Grievance Office."Mcclain v. ShellNo. JFM-09-3053, 2010 WL 4485896, at *2 n.2 (Md.
Nov. 9, 2010). This “right to seek damages and injunctive relief in Maryland courts constitutes
an adequate poseprivation remedy Id. at *2. Thus, to the extent that Enow alleges that his
personal property was improperly taken, he fails ttestaconstitutional claimSee Parratt451
U.S. at 542—44Mcclain, 2010 WL 4485896, at *2 & n.Jduncker,549 F. Supp. at 576.

Regarding Enow’s allegations concerning losdeghl referencematerials, he does not
allege injury sufficient to state a dahof access to the courts claibbecausde fails to claim he
suffered any actual injurysee O'Dell v. Netherland.12 F.3d 773, 776 (4th Cir. 199(uoting

Lewis v. Caseys18U.S. 343, 355 (199%)
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Eighth Amendment Claims

Defendantsargue thatthey are entitled to summary judgment because there was no
Eighth Amendment violation for failure to protemt to deny Enow medical carelhe Eighth
Amendment prohibits cruel and unusual punishmehg. Const. amend. VIIIA prison official
violates the Eighth Amendment when the official shows “deliberate indifferemcerious
medical needs of prisonersEstelle v. Gamble429 U.S. 97, 104ee also Jackson kightsey
775 F.3d 170, 178 (4th Cir. 2014)An inmatealso has an Eighth Amendment right to be
protected from violence perpetrated by other prisonBenser v. Stansberyy72 F.3d 340, 346
(4th Cir. 2014)Farmer v. Brennan511 U.S. 825, 8335 (1994). “Being violently assaulted in
prison issimply not part of the penalty that criminal offenders pay for their nffes against
society! Farmer, 511 U.S at 834 (quotindRhodes v. Chapmad52U.S. 337, 347 (1981)). To
that end,[ p]rison officials are. . . obligated to take reasonable measures to guaranteeeinmat
safety! Makdessi v. Fields/89 F.3d 126, 132 (4th Cir. 2015).

For a prison official to be found liable under the Eighth Amendment, “the officiadim
know] of and disregard[ ] an excessive risk to inmatesafety; the official must both be awar
of facts from which the inference could be drawn that a substantial riski@isé&arm exists,
and he must also draw the inferenc€armer, 511 U.S. at 8375ee also Rich v. Bruc&29 F.3d
336, 338 (4th Cir. 1997).A two-part inquiry that includes both an objective and a subjective
component must be satisfied before liability is establislr@tmer, 511 U.S. at 834, 837.

Objectively, the inmate “must establish a serious deprivation of his rights fiortim of a
‘serious or significant physical or emotional injury’ or substantial risk to eitijary.” Danses
772 F.3d at 34647 (quotingFarmer, 511 U.S. at 834)Subjectively, the inmate must establish

that the prison official involved had “a sufficiently culpaldtate of mind” amounting to
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“deliberate indifference to inmate health or safetlyarmer, 511 U.S. at 834 (citations omitted).
Evidence establishing a culpable state of mind requires actual knowledgeer€essive risk to
the prisonéis safety or pradothat prison officials were aware of facts from which an inference
could be drawn that a substantial risk of serious harm exists and that the mfesndrawn.

Id. at 837. Where prison officials responded reasonably to a risk, they may be foundf free
liability. 1d. at 844. A prison official's subjective actual knowledge [of a risk] can be proven
through circumstantial evidence..” Makdessi 789 F.3d at 133.

Despite both sides’ production of extensive medical and prison records, there is no
evidencebeyond Enow’s own assertions that hweas assaulted by Rawl Johnson, knocked
unconscious, and then denied medical caree absence of a prison medical record or incident
report when such records and reports regularly were kept is evidence tladtetbation and
injury did not occur.SeeFed. R. Evid. 803(a)(7). As noted, although Enow claims Defendants
Cunningham, Jackson, Butts, Younker, Colliflower, and Pé#iled to intervene to stop the
assault,only Cunningham andPetrie were in the area, and thegffered evidence thathe
altercation was verbal not physicalCunningham statethat Enow was not unconscious and
“willingly cuffed up.” Enow filed a sick call slip on November 21, 2015, two days after the
purported assault concerning food poisoning, but tellingly made no mention of suféering
concussion or assault twaysk earlier.Defs.” Exs 178. When Enow filedARP MCI-H 722-15
on November 20, 2015, the day after the alleged assault, he made no memtioasstault,
concussion, or denial ofiedical care.

Enowfails to show Defendants knew of and disregattdn excessive risk to himosed
by either cellmate Rawl Johnson or Christian Thomadact, most of the Defendardiestthat

they had little or no involvement with Enow. Of the Defendants who did, they have provided
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evidenceof actionstakento ensure Enow’s safety. Covington placed Enow in administrative
segregatiorfor much of the time he was housed at MCfor his safety, and placed him with
Rawl Johnson who was known to have a passive demne@nce Petrie and Cunningham
became aware that Enow and Johnson were arguing, they sdphaeatellmates and relocated
Enow. Enowdoes nofprovide any evidengepart fromhis assertion thathristianThomas is a
member of a gangp show that Christian Thomagas known to posa threat to him. And,
Covington explains that negang members may be housed with members of gatnigsonly
when two or more potential cellmates are members of different gangs tharéhegt housed
together. Additionally, it is undisputed that, after Enow and Thomas fought, Easywramptly
escorte for medical attentian Defendants uniformly deny acting to endanger Enow, knowingly
placing him with a dangerous inmate, and instructing Christian Thomas to attack EHraws
Eight Amendment claims cannot withstand Defendants’ summary judgment motae
Farmer, 511 U.S. at 837.
CONCLUSION

Against this background,ven when the facts are viewed in a light most favorable to
Enow, hisself-serving, unsubstantiatedlegationsare contradicted by the recoiinow fails to
showthat Defendants acted witthe requisite deliberate indifference his safety or healtho
premise a claim of Eighth Amendment violatifor failure to protet or failure to provide
medical care, anthere are no genuine disputdamaterial fact whether a constitutional violation
has occurred.Accordingly, Defendants’ Motion for Summary Judgment will be graired
separate Order
June 12, 2017 IS/

Date Paul W. Grimm
United States District Judge
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