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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

THE HARTFORD FIRE INSURANCE *

COMPANY *
*
Plaintiff and Counter-Defendant *
*
V. * Civ. No.PJM 16-769
*
THE HARBORVIEW MARINA & *
YACHT CLUB COMMUNITY *
ASSOCIATION, INC. *
*
*

Defendant and Counter-Claimant

MEMORANDUM OPINION

The several parties in this eaare engaged in a dispute ptiee 2014 collapse of a pier
in Baltimore.

The case began when the Hartford Fire tasae Company (“Hartford”)—which insured
the pier—sued HarborviewMarina & Yacht Club Commmity Association, Inc.
(“Harborview”)—which owns the gr—seeking a declaratory judgmeatthe effect that there is
no coverage for the collapse thfe pier under Harborview’s goy with Hartford. Harborview
counterclaimed, asserting that Hartford breachedrtburance contract and failed to act in good
faith when it denied coverage under the policy.

Since then, Hartford and Harborview hakeought two other pads into the fold.
Hartford filed a third-party claim against C.Aindman, Inc. (“C.A.Lindman”)—a contractor
which was using the pier to complete construction and maintenance on the facade of a nearby

building at the time the pier collapsed. Harborview then filed a third-party cross claim against
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C.A. Lindman, and thereafter, filed a third-party complaint against Coleman Consulting
(“Coleman”)—the engineer and consultant on the facade construction and maintenance project.

C.A. Lindman has filed a Motion to Dises Hartford’s Third-Party Complaint and
Harborview’s Third-Party Crs-Complaint (ECF No. 78) artths also filed a Supplemental
Motion to Dismiss, or in the Alternagy for Summary Judgment (ECF No. 79).

For the following reasons|ldahese Motions will bdDENIED.

I. FACTS

The facts of this case are more fully set in this Court’s July 5, 2017 Memorandum
Opinion (ECF No. 79). For purposes of the préséation, the relevantdcts are as follows.

In 2014, Hartford approached Harborvieabout purchasing insurance coverage for
Harborview’s docks and piers Hiarborview Drive, Baltimore, Maryland. Compl. § 8, ECF No.

1. Harborview was looking to insure a numbert®fpiers, including ongier that began beyond
the eastern side of the buiidj at Pierside Drive and exterdmto the Baltimore harbord. Y 9.
Accordingly, Harborview obtairtefrom Hartford a “Marina Opetors Legal Liability and Boat
Dealer Policy,” Policy No. 30 ML HS9073 (the “Policy”), effective June 26, 2014 to June 26,
2015 providing aggregate combined coverag&sot million. Compl., Ex. 1, ECF No. 1-1.

On November 22, 2014, the pier faildd. § 17. At the time of the collapse, C.A.
Lindman, a third-party contractowas using the pier for the mase of completing construction
and maintenance on the facadeaaiearby building. Third-Par@ross-Compl. { 6 ECF No. 42.
C.A. Lindman had a contract with 100 Harview Condominium—a bh-rise condominium
building unaffiliated with Harborview but located adjacent to the pier—to complete construction
and maintenance on the facade of the condominidnC.A. Lindman’s use of Harborview’s

pier was allowed by the condominium by r@a®f an easement the condominium hegda-vis



the pier.ld.  16. Coleman was the engineer awdsultant on the facade project and was
allegedly responsible for, among other thinpgerseeing, inspecting ampdoviding field reports
concerning C.A. Lindmas’ and/or its subcontractors’ arthployees’ work on the projedd.q

11.

Subsequent to the collapse,rblarview made a claim under its Policy with Hartford for
$5.1 million (the “Claim”). Compl. § 18. Pursuatd its rights under the Policy, Hartford
investigated the Claim and concluded that it wascovered because the failure of the pier was
due to age, wear and tear, dwal deterioration, wasted catidn, inherent vice or defective
repair,not due to a fortuity or any covered ridkl.  19-21. Hartford thus denied coveralgk.

1 20.

On these facts, Hartford comes to court segla declaratory judgment that (1) there is
no coverage for the claim under the Policy, (2)Plodicy only covers fortuitous losses and the
failure of the pier was not due a fortuity, (3) Harborview leached the Conditions of Coverage
under the Policy, and (4) coverage for the pier under the Policy is void and unenforcedlfle.
25, 29, 35, 38. Harborview has counterclaimed resjaHartford, allegingoreach of contract
under the Policy and failure to act in good fadind asks for damages in the amount of $5.1
million. Def's. Counterclaims 11 41, 43, 46, 49, 51, 60, ECF No. 10.

Followed on, then, Hartford’s third-party Complaint against C.A. Lindman, seeking
contribution and indemnification with respect to Harborview’s counter-claims. ECF No. 35.
Hartford argues that if it is held liable to Harborview, C.A. Lindman should be deemed
responsible for any payments Hartford muskeydecause the damages allegedly sustained by
Harborview were the proximate result ofethactions of C.A. Lindman, its agents or

subcontractorsld. § 11. Not to be outdone, Harborvieikedl its own cross-claim against C.A.



Lindman (ECF No. 42), asserting thHartford’s claims for declaratory relief are granted fully
or in part, C.A. Lindman should be held lialite the damages arising from and related to the
pier collapse.ld.  20. Harborview also filed yet ahetr third-party claim (i.e., impleader)
against Coleman Consulting, allagithat Coleman, as the coftaat on the fagade construction
and maintenance project, was negligent in its uskeopier and is therefore jointly and severally
liable with C.A. Lindman for the damages and lidieis arising from the collapse. ECF No. 50.

On March 29, 2017, Coleman filed a Motion Basmiss Harborview’s Third-Party
Complaint (ECF No. 53) on the grounds that it fadsstate a claim andn the alternative,
because the Court lacks subject matter jurismhctiver the claim. Coleman argued that Federal
Rule of Civil Procedure 14 does not permit btawiew’s claim against it and that the Court
lacks supplemental jurisdiction over it. Quly 5, 2017, the Court issued a Memorandum
Opinion and Order denying Coleman’s Motion Desmiss, finding Havorview's third-party
claims against Coleman proper under Rule &dabse they are related to, and derivative of,
Hartford’s claim against Harborview. ECF N@.8he Court also found that it has supplemental
jurisdiction over Harborview’s ihd-party claims and that Haorview has stated a facially
plausible negligence claim so as to survive a Rule 12(b)(6) motion.

On June 30, 2017, before the Court couldasssiOpinion, C.A. Lindman filed a Motion
to Dismiss the Third-Party Complaint of Hartford and the Third-Party Cross-Complaint of
Harborview. ECF No. 78. C.A. Lindman has@nsupplemented its Motion to Dismiss, asking
the Court to consider, in the alternatives Motion to Dismiss asaa Motion for Summary
Judgment. ECF No. 79. In both of its pleading®.Cindman “adopt[s] andhcorporate[s] each
and every averment and argument as sethfon Co-Third-Party Defendant, Colemen

Consulting, LLC’s (“Coleman”) Motion to Disies Third-Party Complaint.” ECF No. 78 & 79.



For all the reasons set forth the Court’'s July 5, 2017 Opon, C.A. Lindman’s Motion to
Dismiss (ECF No. 78) and Supplemental Motiorismiss, or in the Aernative, for Summary
Judgment (ECF No. 79), aBENIED.
[I. STANDARDS OF REVIEW
A. Lack of Subject Matter Jurisdiction

A party may move for dismissal pursuantRederal Rule of @il Procedure 12(b)(1)
where the court lacks subject matter jurisdiction over the claims alleged in the complaint. Fed.
R. Civ. P. 12(b)(1). Federal courts are courtfmited subject matter jurisdiction: they “possess
only the jurisdiction authorized them by the UditStates Constitution and by federal statute.”
See United States esl. Vuyyuru v. Jadhg\b55 F.3d 337, 347 (4@ir. 2009) (citingBowles v.
Russell 551 U.S. 205, 127 S. Ct. 2360, 2365, 168d.2d 96 (2007)). As the party asserting
jurisdiction, the plaintiff bearshe burden of proving that thestlict court has subject matter
jurisdiction. See Richmond, Fredericksburg & Potomac R.R. Co. v. United S¥4te§.2d 765,
768 (4th Cir. 1991). When a district court deterasithat it lacks subjeatatter jurisdiction over
an action, it must dismiss the actioviuyyury 555 F.3d at 347 (citingrbaugh v. Y & H Corp
546 U.S. 500, 506-07, 126 S. Ct. 1235, 163 L.EA.@d7 (2006)). In considering whether to
dismiss for lack of jurisdiction, the court maypnsider “evidence outside of the pleadings
without converting the proceedingtinone for summary judgmentWhite Tail Park, Inc. v.
Stroube 413 F.3d 451, 459 (4th Cir. 2005) (quotiRghmond, Fredericksburg & Potomac R.R.
Co, 945 F.2d at 768)see also Williams v. United Statés) F.3d 299, 304 (4th Cir. 1995)
(“[T]he court may consider the evidence beyond sitope of the pleadings to resolve factual

disputes concerning [subjeciatter] jurisdiction.”).



B. Failure to State a Claim

Federal Rule of Civil Procedure 12(b)(6) gowedismissal of a complaint for “failure to
state a claim upon which relief can be grantedd. e Civ. P. 12(b)(6). “[T]he purpose of Rule
12(b)(6) is to test the sufficien@f a complaint and not to resolve contests surrounding the facts,
the merits of a claim, or the applicability of defenséésley v. City of Charlottesvillel64
F.3d 480, 483 (4th Cir. 2006) (citation and quotatmarks omitted). “[IJn evaluating a Rule
12(b)(6) motion to dismiss, a courtcepts all well-pledaicts as true and construes these facts in
the light most favorable to the plaintiff in whing the legal sufficiency of the complaint.”
Nemet Chevrolet, Ltd. v. Consumeraffairs.com,, 1661 F.3d 250, 255 (4th Cir. 2009). The
court will also “draw][ ] all reasorde factual inferences from thofcts in the plaintiff's favor .
.. ." Edwards v. City of Goldsboyd.78 F.3d 231, 244 (4th Cir. 1998ut “legal conclusions,
elements of a cause of actiomdabare assertions devoid of et factual enhancement fail to
constitute well-pled facts . . . Nemet Chevrolett91 F.3d at 255. “[A] complaint must contain
‘sufficient factual matter, accepted tase, to state a claim to reliifat is plausible on its face.”
Id. (quotingAshcroft v. Igbal129 S. Ct. 1937, 1949 (2009)) (gation marks omitted). “Facial
plausibility is established once the factual cohtna complaint ‘allows the court to draw the
reasonable inference that the defendsutiable for the misconduct allegedId. at 256 (quoting
Igbal, 129 S. Ct. at 1949). “[T]heomplaint’s factual allegations must produce an inference of
liability strong enough tanudge the plaintiff's claims ‘acse the line from conceivable to
plausible.”ld. (quotinglgbal, 129 S. Ct. at 1952).

C. Supplemental Jurisdiction
Supplemental jurisdiction is governed by 2&8IC. § 1367, which provides that “in any

civil action of which the districtourts have original jurisdictiorthe district courts shall have



supplemental jurisdiction over all other claims tae¢ so related to claima the action within
such original jurisdiction that they form paof the same case or controversy. . . . Such
supplemental jurisdiction shall include clainisat involve the joinder or intervention of
additional parties.” 28 U.S.C. § 13@J( Claims are part of the saroase or contneersy if they
stem from the same set of facSee Rosmer v. Pfizer In263 F.3d 110, 114-15t(4Cir. 2001)
(“[S]ince the pendent claims of the absent classnbers raise similar questions of law and fact
to Rosmer’s claim, they are necessarily at'drthe same case or controversy.”). Moreover,
only a “loose factual connection between the claims” is requitesey v. Calvert Cnty. Bd. of
Educ.,262 F.Supp.2d 598, 600 (D.Md. 2003). Supplemental jurisdiction is discretionary and
district courts are permitted to decline to e® supplemental jurisdiction over a claim if the
claim substantially predominates over theimlar claims over which the district court has
original jurisdiction.See28 U.S.C. § 1367(c)(2). The doctrinésupplemental jurisdiction “is a
doctrine of flexibility, designed tallow courts to deal with cases/olving pendent claims in the
manner that most sensibly accommodates a range of concerns and v@hreggie-Mellon
University v. Cohill 484 U.S. 343, 350 (1988).00rts also consider convenience, fairness to the
parties, comity, and judicial economigl. at 350, n.7.
D. Summary Judgment

Under Rule 56(a), “[t]he cotishall grant summary judgment if the movant shows that
there is no genuine dispute asatty material fact and the movastentitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a)his does not mean, however, thabfhealleged factual
dispute between the parties” defetite motion for summary judgmeAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986) (emphasis in odaljirRather, “the requirement is that

there be ngenuineissue ofmaterialfact.” Id. (emphasis in original).



[ll. ANALYSIS

The Court considers C.A. Lindman’s Motion to dismiss Hartford’'s Third-Party
Complaint and Harborview’s Third-Party Crossn@maint for failure to state a claim “and, in
the alternative, for lack of sudgt matter jurisdiction.As the Court explaireein its July 5, 2017
Memorandum Opinion, the proper sequence of Ciddman’s arguments is actually the reverse
since, if the Court lacks jugdiction over the case, there wdube no occasion to consider
whether Hartford and Harborview have or hangt stated cognizableauses of action. As the
Court previously observed, the proper jurisdictianguiry is whether the third-party claims and
cross-claims are, under Federal Rofe€Civil Procedure 14, fairly devative of the original claim
or claims.

A. Hartford and Harborview’s Third-Party Claims Against C.A. Lindman Are Proper
Under Rule 14

Rule 14(a)(1) states that: “A defending parbay, as third-partyplaintiff, serve a
summons and complaint on a nonparty who is or malyabe to it for allor part of the claim
against it.” Fed. R. Civ. P. 14(a)(2)n assessing third-party claims, the district court is afforded
wide discretion."Crowley v. BWW Law Grp., LL®&o. CV RDB-15-00607, 2016 WL 4611275,
at *5 (D. Md. Sept. 6, 2016%ee also Glens Falls Indem. Co. v. Atl. Bldg. Gatp9 F.2d 60,
63—64 (4th Cir. 1952). Relevant factors include ititroduction of unrelategsues or the undue
complication of the original suiSee L'Occitane, Inc. v. &n Source Logistics, IndNo. WMN-
09-2499, 2010 WL 761201, at *5 (D. Md. Mar. 2, 20X®ule 14 is ‘liberally construed’ to
permit impleader in the interest of judicial econon®rethren Mut. Ins. Co. v. Sears, Roebuck
& Co., CIV. WDQ-12-0753, 2014 WL 3428931, *5 (D.Miuly 10, 2014). “Impleader [under

Rule 14] will be liberally allowed, if it will preent duplication of suitbased on closely related



matters.”Certain Underwriters at Lloyd's, Londov. R.J. Wilson & Associates, Lt@IV. CCB-
11-1809, 2012 WL 2945489, *3 (D.Md. July 17, 2012).

Ordinarily, a claim against a third-party und@ule 14 must be “derivative” of the
plaintiff's original claim.See L'Occitane, Inc. v. Tran Source Logistics,, hNo. WMN-09-
2499, 2010 WL 761201, at *3 (D. Md. Mar. 2, 2010).wéver, “the modern trend appears to
support liberal construction of Rulel(a) and permit third-party achis to be filed in declaratory
judgment cases where an adverse ruling an uhderlying action may cause the original
defendant to suffer a loss for which ttinerd-party defendant may be liableState Coll. Area
Sch. Dist. v. Royal Bank of Canadd25 F. Supp. 2d 573, 581 (M.D. Pa. 201dgge also
Hartford Cas. Ins. Co. v. ACC Meat Co., LLZD11 WL 398087, at *PM.D. Pa. Feb. 2, 2011).

Here, no matter what the outcome of thepdie between Hartford and Harborview, the
ruling will lead to an assignmenf financial responsibility for wich C.A. Lindman may in fact
be liable. Hartford’s first and second causeacifon against Harborview seek a declaration that
Hartford is not liable for the pier collapsedause the collapse was caused by reason of age,
wear and tear, gradual deterittoa, wasted condition, inheremice or defective repair, which
are not covered by the policy. Harborview’s coucims allege that Hartford is very much
obligated to pay Harborview damages as a reduhie pier collapse because the collapse was in
fact caused by the actions®©fA. Lindman and Coleman.

If Hartford succeeds against Harborview ondesclaratory judgment claim (i.e., if the
Court finds that there is no coverage for thdapse of the pier undethe relevant policy),
Harborview may incur a liability for which C.A.indman may ultimately be liable. Conversely,
if Harborview succeeds on its counterclaims (i.eaf tHartford breached the insurance contract

by not covering the collapse of the pier untlee relevant policy because the collapse was



caused by the actions of thirdfpacontractors), Hartford magustain a loss for which C.A.
Lindman may be liable. In eithecenario, the operative facts that@iise to and will eventually
resolve the underlying dispute between Hartfmnd Harborview necessarily include the manner
in which the pier collapsed and the reasway it did, which, according to Harborview, lead
straight to C.A. Lindma. In other words, both Hartforchd Harborview’s third-party claims
against C.A. Lindman are not merely rethteo Hartford’'s claims and Harborview’s
counterclaims, they are unquestionalalerivative” of those claims.

Nor would permitting the third-party claims against C.A. Lindman introduce previously
unrelated issues, unduly complicétte original suit, unduly prejucke Coleman or lead to delay.
On the contrary, it woulghromote judicial economySee Noland Co. v. Graver Tank & Mnfr.
Co.,301 F.2d 43, 49-50 (4th Cir.1962) (“[T]he primary objectives of thimtlygarocedure is to
avoid circuity and multiplicity of actions.”). Acecdingly, the Court holds that Hartford’s third-
party claims and Harborview’sitd-party cross-claims against Coleman are proper under Rule
14.

B. Harborview Has Stated a Negligence Claim

To establish @rima faciecase of negligence under Manythlaw, a party must prove
“(1) that the defendant was under a duty to prdtexplaintiff from injury, (2) that the defendant
breached that duty, (3) that the plaintiff suffesedual injury or loss, and (4) that the loss or
injury proximately resulted from the defendant's breach of the dviyentine v. On TargeB53
Md. 544, 549 (1999) (citations omitted). Harborvidwas without question stated a facially
plausible negligence claim, which, if provenpwid allow the reasonable inference that C.A.
Lindman is liable to Harborview for dames stemming from the pier collapse.

C. Hartford Has Stated Claims for Contribution and Indemnification

-10-



What about Hartford’s third-ptey claims against C.A. Lindman for liability for counter-
claims based on negligence and breach of aoptcontribution and indenification? ECF No.
35. An action for indemnity or contribution i&lerivative in nature, with its legitimacy
dependent upon the injured pastyability to maintain a direcaction againsthe third party
defendant."Horton v. United State622 F.2d 80, 83 (4th Cir. 1980). Because Harborview has
stated a facially plausible nggence claim against C.A. Lindman, and because Hartford’s third-
party claims against C.A. Lindman are derivafrnan Harborview’s claimsthe Court finds that
Hartford has put forth sufficient factual allegataio survive the motion to dismiss for failure to
state a claim.

D. The Court Has Determined To Exercse Supplemental Jurisdiction Over
Harborview’'s Claims

An impleader claim that forms part of tisame case or controvgras the plaintiff's
original claim is deemed supplemtal to the original clainSee28 U.S.C. § 1367(a5ee Owen
Equip. & Erection Co. v. Krogerd37 U.S. 365, 376, (1978). Because the Court has diversity
jurisdiction over Hartford’s declaratprjudgment action against Harborviéwthere is no
requirement that standalone gdiction be established with respect to the third-party claim and
third-party cross claims again€.A. Lindman. As articulate@bove, the third-party claims
against C.A. Lindman clearly form part of ther@acase or controversy as the claims originally
posited in the case. Harborview and Hartfordlaims against C.A. Lindman, like those of
Harborview against Coleman, of Hartford ims declaratory judgment action, and of
Harborview’s counter-claims, all revolve aroune tollapse of a single identical pier and any

and all reasons that it collapséithere is no reason to believe that Harborview and Hartford’s

! With respect to the original claims, the Cowslalready ruled that “[b]ecause [the Hartford and
Harborview] are completely diverse and the amount in controversy exceeds $75,000, diversity jurisdiction
unquestionably existsSeeECF No. 26 at 5.

-11-



claims against C.A Lindman will predominate over other issues in the case. In fact, the Court
believes it is a matter of sound policylitagate all the chims in one case.

Accordingly, the Court will exercise sugphental jurisdiction over Harborview and
Hartford’s claims against C.A. Lindman.

E. C.A. Lindman is Not Entitled to Judgment as a Matter of Law

Though C.A. Lindman’s original motion wasyktd as a Motion to Dismiss (ECF No.
78), it later filed a “supplementéarief” asking the Court to grait summary judgment. ECF No.
79. Just to be clear: C.A. Linthn cites to no evidence or |légauthority in spport of this
request, nor does it provide the Clowith any legally cognizable or justifiable basis on which to
grant it summary judgment. Affavits supporting the Motion are $8ing; indeed, at the time its
Motion was filed, discovery wastill ongoing. The only rationale in support of C.A. Lindman’s
Motion for Summary Judgment is igsgument that the third-party claims against it are improper
under Rule 14 of the Federal Rutd#sCivil Procedure. This is far cry from demonstrating that
there is no genuine dispute as to any mateaiet dnd that C.A. Lindman is entitled to judgment

as a matter of law. Not the crispest argument in the fridge.
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[ll. CONCLUSION
For the foregoing reasons, C.A. Lindman’s tMa to Dismiss or in the Alternative for
Summary Judgment of Third-By Complaint of Hartford Fire Insurance Company & Third-
Party Cross-Complaint of Harborview Mari@ub Community Association (ECF Nos. 78 &

79), isDENIED, as set forth in the accompanying Order.

s/

PETER J. MESSITTE
UNITED STATES DISTRICT JUDGE
January 30, 2018
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