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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

J.G., a Minor, by and through her next
friend, Nancy Gusman,

Plaintiff,
V. Case No.: PWG-16-1008

PRINCE GEORGE'S COUNTY
BOARD OF EDUCATION, et al.,

Defendants.

MEMORANDUM OPINION

This Memorandum Opinion addresses the Partial MstiorDismiss and Partial Motion
for Summary Judgmeriled by Defendants Prince George’s County Board of Educqtiime
Board’) and Jacqueline Marshdflall. ECF Nos. 5 and %. The Motions are fully briefed,
Board’s Mem., ECF No. 5%; MarshaliHall's Mem., ECF No. 54.; Pl.’s Opp’'nBoard’s Mot.,
ECF No. 571; Pl.’s Opp’n MarshalHall's Mot., ECF No. 581; Defs.” Reply, ECF No. 59, and
no hearing is necessargelLoc. R. 105.D. Md.). Because the Board has sovereign immunity
for claims above $100,000, | will dismiss the portafPlaintiff's statetort claims that exceed
that amount.l will grant Defendants’ motions to dismiss the 42 U.S.C. § 1983 claims against the
Board and MarshaMall in her official capacity, as they are not considered ‘persons’ under the
statute. Further, because Plaintiff has failed to show deliberateeieaitie unde20 U.S.C.88
1681-88 (“Title IX”), | will grant the Board’s partial motion for summary judgmemd | will

also entesummaryjudgment in MarshalHall's favor on the Title IX claim against her in her
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official capacity. | will dismiss Plaintiff’'s Title IX claim against Marshadall in her individual
capacity, as a Title IX claim may not be brought against her in this cap&aitlly, the motion
to dismiss Plaintiffs demand faattorney’s fees pursuant teer state law claims is granted.
Plaintiff's statetort claims up to $100,000, and the 42 U.S.C. § 1983 claim against Matsthall-
in her individual capacity remain.

. BACKGROUND*

On November 4, 2011, James Jamar Howaras hired by Prince George’s County
Public School{“PGCPS”)as a substitute group activity assistiortthe 20112012 academic
school yedr at Glenn Dale ElementarysecondAm. Compl. { 27. In thgtosition Howard was
responsible for administering lessons to Plaintiff's first grade clabsg] 28. During the 2014
12 school year,"Howard sexually assaulted@laintiff in the school library. I1d. § 29. This
incident was never observed, howevby, any third party or reported to school officials.
Thereforg on August 13, 201RGCPS rehiretHoward for the 20123 school year as a special
education paraprofessional for Plaintiff's second grade class.

On April 17, 2013, during lunch in the schomdfeteria, a teacher observed Howard
sexually assault PlaintiffThe teacheimmediatelyreportedthe incidento Jacqueline Marshall
Hall, Glenn Dale Elementalyprincipal at that time Plaintiff alleges that MarshaHiall “failed
to take immediate action to protect the miwbild and did not report the incident of sexual
assaulto Plaintiff's parents.”ld. § 35. ConsequentlyPlaintiff returned toschoolthe next day
before the school took any action towards Howae# id.f 36, but no further contacbetween

Plaintiff and Howard is alleged

'These are the facts as alldge the Second Amended ComplaingeeSecond Am. Compl.,
ECF No. 52.



After an investigationHowardadmitted that h@ad “sexually molested Plaintiff on ten to
fifteen different occasions, all of which occurred on school grounds, over the obtinee2011
2012 and 20122013 school years.”ld. § 37. In additionthe investigation revealethat
“Howard was[formerly] charged with two counts of seceddgree assault and two counts of
fourth degree sex offense” in August 2004.  38.

Onthat basis, Plaintiff brought this action against the Prince George’s Coaaty Bf
Education and MarshaHall in her official and unofficial capacities for negligent hiring (Counts
1 and 4); negligent retention (Counts 2 and 5); negligent supervision (Counts 3 and26);
U.S.C. 8§ 1983 claim for violation dhe Equal Protection Clausa the Fourteenth Amendment
to theU.S. Constitution (Count 7); and violation of Title 1X, 20 U.S.C. 88 1681-88 (Count 8).

I. STANDARD OF REVIEW
A. Motion to Dismiss

FederalRule of Civil Procedure 12(b)(6) provides for “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thke’s purpose “is to test the sufficiency
of a complaint and not to resolve contests surrounding the facts, the merits of a cldien, or t
applicability of defenses.’Id. (quotingPresley v. City of Charlottesvilld64 F.3d 480, 483 (4th
Cir. 2006)). To that end, the Court bears in mind the requirements of Fed. R. Ci\Bd. 8,
Atlantic Corp. v. Twombly550 U.S. 544 (2007), andishcroft v. Igbgl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specificallypanat must
contain “a short and plain statement of the claim showing that the pleader is entigdffo
Fed. R. Civ. P. 8(a)(2), and must state “a plausible claim for relief,” pwefidbare recitals of

the elements of a cause of action, supported by mere conclusory statements, do egt suffic



Igbal, 556 U.S. at 67&9. See Velencia2012 WL 6562764, at *4 (discussing standard from
Igbal and Twombly. “A claim has facial plausibility when the plaintiff pleads factual content
that allows the caw to draw the reasonable inference that the defendant is liable for the
misconduct allegedIgbal, 556 U.S. at 678.
B. Summary Judgment

Summary judgment is proper when the moving party demonstrates, throughulpar
parts of materials in the record, including depositions, documents, electronstatigd
information, affidavits or dclarations, stipulations. ., admissions, interrogatory answers, or
other materials,” that “there is no genuine dispute as to any material facteamdotiant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a), (c)(136%);Baldwin v. City of
Greensborp No. 121722, 714 F.3d 828, 833 (4th Cir. 2013). If the party seeking summary
judgment demonstrates that there is no evidence to support the nonrpaxtyig case, the
burden shifts to the nonmoving party to identify evidence that shows that a genuine dispute
exists as to material fact§See Matsushita Elec. Indus. Co. v. Zenith Radio Cdifh U.S. 574,
585—87 & n.10 (1986).

1. DISCUSSION
A. StateTort Claims

Defendants seebpartial dismissalof Plaintiff's claims for negligent hiringnegligent
retention, and negligergupervisionto the extent that they seek damages exceeding $100,000.
Board’s Mem. 8; Marshalall's Mem. 2.

Section 5518(b) and (c) of the Courts and Judicial Proceedings Adictae Maryland
Code provideshat:

(b) A county board of education, described under Title 4, Subtitle 1 of the
Education Article, may raise the defense of sovereign immunity to any



amount claimed above the limit of its insurance policy or, if-setired
or amember of a pool described under-805(c)(1)(ii) ofthe Education
Avrticle, above $100,000

(c) A county board of education may not raise the defense ofesguer
immunity to any claim of $10,0000r less

Accordingly, he Maryland Court of Appeals has held that its plain language, 8-5%18(c). . .
waives thedefense of sovereign immunitio‘any claim of $100,000 or less.”Bd. of Educ. of
Baltimore Cty. v. ZimmeRubert 973 A.2d 233, 242Md. 2009) This waiverapplies tothe
Board. Id. at 243(holding “§5-518(c) is an express waiver @f governmental immunity; if the
[Maryland] General Assembly intended to preserve the St&eventh Amendment protemti,
that body knew how to do so”)The waiver does not apply, however, to “any amount claimed
above the limit of [the Board’s] insurance poliay. . . above $100,000.” Md. Code Ann., Cts.
& Jud. Proc. § $18(b).

Here, Plaintiff does not specify the amoundamag@s she seeksShe argues, however,
that undei§ 4-105(b) of Maryland’sEducation Article a Boardof Education‘shall establish...
minimum liability coverage ofiot less than $100,000r eachoccurrence Md. Code Ann.,
Educ. § 4105 (emphasis added).Pl.’s Opp’'n Board’s Mot. 6.Accordingly, Plaintiff asserts
thather claims for negligent hiring, negligent retention, and negligent supervision stabhsé
separate occurrences of negligetiea “either individually or cumulatively total $100,0001d.
at 7. By contrastDefendants argue theggardless of the numbef claims asserted by Plaintiff,

the Board may assert sovereign immunitydoy amountbove $100,000Defs.’ Reply3.

? Section5-518(b) and (c) were amended in October 2016 to now include any claim of $400,000
or less.

> § 4-105(b) of Maryland’s Education Article was amended in October 2016 to include yiabilit
coverage of not less than $400,000 for each occurrence.
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In support of their position, Defendants citeBoard of County Commissioners of St.
Mary’s County v. Marcus, LLCA A.3d 946 (Md. 2010), where the CooftAppealsaddressed
whether multiple tort counts constitute the “same occurrence under the Marylaatl Lo
Government Tort Claims Act (LGTCA).”Id. at 947. Though thatase did not involvehe
Maryland Education Article, as do#se matter before me nowhe Court’sanalysis on limitation
of liability is persuasivehere. In the Marcus case, the plaintiff brought multiple tort claims
against the county, alleging that “ssbrface methane gas and other volatile organic compounds
migrated from the [county] landfill to [plaintiff's] adjacent propertyld. There, the plaintiff
arguedthat each day the property was contaminated constituted an individual claim that did not
arise from the same occurrence. As the Defendants poinhauever, the Court rejected that
argument, holding that “all of the causes of action in which [Plgiitd6 asserted @aim for
money damages constitute an ‘individual claim’ that arises out of the ‘sameevmsuit Id.
Further, the Court noted that even if the county was “negligent in (1) severaduliffesys, and
(2) for an extended period of time,” the claims wostdl arise out of the same occurrence
capping the county’s liabilityld.

Here, Plaintiff argues that each claim of negligence asserted in the Coroplastitutes
“a separate occurrence that gave rise to opportunities for [the] minldr tohbe gxually
assaulted and thus harmed by the [Defendant].” Pl.’s Opp’n Board’s Mot. 7. Plaintifyéow
has offered no authority in support of this argument. Although possible that the Board may have
been negligent in several wayam persuaded biylarcusthatPlaintiff's claims still arise out of
the same occurrence afacts. Plaintiff attempts to hold the Board liable for each alleged
negligent incident, similar to the Plaintiff Marcus alleging different claims foreachday his

property wasontaminated The Court of Appeals explicitly rejected this type of aggregation of



claims, and limited the county’s liability under the statbicause the incidents, though
occurring overan extended period of time, amout of the same occurrendéurthermore, the
Court of Appeals explained that ‘is clear that the limitation on liability provision was enacted
‘for the purpose of limiting the civiiability of [the] local government.””Marcus 4 A.3d at952
(quoting S. Judicial Proceedings Comm., Summary of Com. Rep., S.B. 237, pg. 3 (Md.1987)).
find this analysisto be persuasive in addressiBg4-105(b) of Maryland’s Education Article.
Accordingly, | will grant Defendantgartial motion to dismiss for Plaintiff's claims négligent
hiring, negligent retention, and negligestipervision to the extent that they sesdgregate
damages exceeding $100,000.
B. Section 1983 Claims

Defendants also seek dismissal of Plaintiff's 42 U.S.C. § 1983 (“Section 1983f)sclai
against the Board and Marshalall in her official capacity SeeBoard’s Mem. 910; MarshaH
Hall's Mem. 3. Section 1983 provides that:

[e]very person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia,eiibj or causes to

be subjected, any citizen of the United States or other person within the

jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured.

42 U.S.C. § 1983. Therefore, in orderdiatea claim undeg 1983, Plaintiff must first establish
that the Defendants are “persons” within the meaning of the statute. It isstadlighed,
however, that “county school boards in Maryland are considesésl agjencies and that, as state
agencies, school boards are not considgrersons’ under § 1983.'Schiffbauer v. Schmid®5

F. Supp. 3d 846, 852 (D. Md. 2015ee also Mayo v. Bd. of Educ. of Prince Getsdety, 797

F. Supp. 2d 685, 689 (D. Md. 2011jmmerRubert v. Bd. of Educ. of Baltimore Ct947 A.2d

135, 141 (Md. 2008) (“The [Maryland] Court of Appeals undoubtedly considers county school

boards instrumentalities of the State rather than independent, local.Hod@&nilarly, since
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county school boards are State agen@ebpolofficials acting in their official capacities, also
arenot “persons” under Section 198%FeeSchiffbauer 95 F. Supp. 3d at 852Accordingly,
MarshaltHall, in her official capacityis not amenable to suit under § 1983.
Undeterred Plaintiff erroneouly argues that following the Supreme Court’s decision in
Monell v. Dept of Soc. Servs. ahfe City of N.Y, 436 U.S. 6581978) municipalities and other
local government units, including school boardse persons und& 1983. SeePl.’s Oppn
Board’s Mot.7-8. But Plaintiff’'s argument fails, as Maryland’s county school boards are not
local government unifgather they are instrumentalities of the StaB=eZimmerRubert,947
A.2dat141 And as Defendants correctlypjmt out andhe Supreme Couhas statedneithera
State nor its officials acting itheir official capacities are ‘personghder § 1983. Will v. Mich.
Dep't of State Police491 U.S. 58, 7{1989) Accordingly, Plaintiff's 8§ 1983claims againsthe
Board and MarshaMall in her official capacity are dismissed with prejudice.
C. Title IX Claim s
The Board seeks partial summary judgment for Plaintiff's Title IX clandMarshalt

Hall has moved to dismiss the same claifitle 1X provides that “[n]Jo person in the United
States shall, on the basis of sex be subjected to discrimination under any education program
or activity receiving Federal financial assistance.” 20 U.8.@681(a). The Supreme Court
stated inGebser v. Lago Vista Indep. Sch. DiS24 U.S. 274 (1998), that:

a damages remedy will not lie unlg$$ an official who at a minimum has

authority to address the alleged discrimination and to institorieective

measures on the recipient behalf [2] has actual knowledge of

discrimination and3] fails adequately to respond. Moreover, the response
must amount to deliberate indifference to discrimination

1. Board’s Motion

* Plaintiff's Section 1983 claim against Marshiiil in her individual capacity remains.
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In this case, Plaintiff has failetb show thatthe Boardresponded with deliberate
indifferenceupon obtaining actual knowledge of the sexual assadkire, Plaintiff alleges that
“Howard was permitted to remain on the school premises after it was repori2efendant
MarshaltHall that he had sexually assaulted Plaintiff3econd Am. Compl. { 33. She also
argues that MarshaHall “failed to take immediate action to protect the minor child and did not
report the incident of sexual assault to Plaintiff's parents” until the followigg itk at 35.

But the Board argues thatpon receivingthe report of sexual abuse, MarsHadll
instructed the reporting teachérelissa Constantingp “complete a Child Abuse and Neglect
Reporting Form and fax a copy to the Prince George’s County Department af Sewiices’
Child Protective Services.’MarshaltHall Aff. I 3, Board’s Mem. Ex. 1, ECF No. 85 She
alsoinstructedConstantine tavrite a statemerdescribingthe sexual assault she observéd.;
see alsc&Email from Melissa Constantine to Jacqueline MarsHall (Apr. 17, 2013, 2:49 P.M.),
Marshall Hall Aff. Ex. 1B. MarshaltHall then intervieved the Plaintiff, who eventually
admitted to beingexudly assaukd. MarshaltHall Aff. § 4. Sheinformed her supervisor,
Kathleen Brady, abouhe incidentand metwith Howardandadvisedhim that“he was not to
return to Glenn Dale, and that Ms. Brady would follow up with him by telephdde 6-7.

Based on the facts before me, it is undispthed the Boardlid not at with deliberate
indifference when responding to the sexual assault committed by Howard. Tleen8upourt
has articulated thatohly where the[schools] response to théarassmenor lack thereof is
clearly unreasonable imght of the known circumstances,” will deliberate indifference be found.
Davis ex rel. LaShonda D. v. Monroe Cty. Bd. of Equs26 U.S. 629, 6481999). Here
Defendants responded mnediately when notified of the sexual assault against Plaintiff. All of

the proper channels were advised of the incident, and Howard was asked to leave the school



following the investigation by MarshaHall. That Plaintiff is dissatisfied that the vietis
parents were not notified until the next day, Pl.’'s Opp’n 10, does not amount to deliberate
indifference Plaintiff does not allege in her complaint or any other filing that failure to notify a
victim’s parent is a violation athe Boards proceduresnor has she cited any authority that a
school official’'s one day delay in notifying the parents of a victimized studbenitt @an assault,
alone constitutes deliberate indiffereneeespecially when, as in this case, the school officials
promptly took otler responsible steps to address the assdidireover, a Defendants point out
in their Reply, the Fourth Circuit has statbeéht even‘the failure to follow sexual harassment
grievance procedures does not prove deliberate indifference under Titl®d€.v. Bd. of Educ.
of Prince George's Cty982 F. Supp. 2d 641, 657 (D. Md. 2018if,d, 605 F. App'x 159 (4th
Cir. 2015). Accordingly,the Board’s Partial Motion for Summary Judgment will be granted.
2. Marshall-Hall's Motion

MarshaltHall moves to dismissthe Title 1X claims against hemrgung that “only
federallyfunded institutions can be held liable for violating Title,”IXand that she, as the
school’s principal, is not a recipient of federal funti&arshaltHall's Mem. 4. While a TitldX
claim may not be brought against Marshadlll in her individual capacity, a claim can be
brought against MarshaHall in her official capacity. SeePavlovic v. Univ. of Maryland
Baltimore Cty, No. MJG 13983, 2013 WL 4775530, at *4 (D. Md. Sept. 4, 20{83missing
Title IX claimagainstschool director in his individual capacity).

Accordingly, accepting as true Plaintiff's wglleaded allegations, and construing the
complaint in the lightmost favorabléo her | find that Plaintiff has met hdyurden to survive the
motion to dismiss the Title IX claim against MarsHadlll in her official capacity however

Plaintiff's response to the Board’s Partial Motion for Summary JudgmentycEmonstrates
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that a Title IX claim against MarshdHall in her official capacity would not survive a motion for
summary judgment “District courts have an inherent power to grant summary judgsuent
sponteso long as the party against whom summary judgnsesitered hasotice sufficient to
provide [it] with an adequate opportunity demonstrate genuine issue of material fact.”
Allstate Ins. Co. v. Fritz452F.3d 316, 323 (4th Cir. 200§yuotingU.S. Development Corp. v.
Peoples Fed. Sav. & Loan Ass8vV,3 F.2d 731, 735 (4th Cir.198§9kee alsdFed. R. Civ. P.
56(f).

Although MarshaHlHall did not join the Board’s Partial Motion for Summary Judgment
as to be Title IX claim,pursuant to my authority under Fed. R. Civ. P. 56ill grant partial
summary judgmergua spontgeas to the officiakcapacity claim In this caseRlaintiff was put on
notice by the Board’s motion for summary judgment on the THlelaim, and has failed to
produce evidence that Marshélall acted with deliberate indifference in responding to the
Board’s motion. Having already had the opportunity to address this issue as toatioks B
motion, providing Plaintiff with notice and another opportunity to respond to the samegdsue a
MarshaltHall's official capacity Title IX liability (which turns on the identical law aratts as
to the Board’s liability under Title 1X) would exalt form over substancgeeJohnson v.
Montminy 285 F. Supp. 2d 673, 674 (D. Md. 2008jf'd, 95 F. App'x 18 (4th Cir. 2004)
(affirming summary judgmensua spontewvhere non-movingDefendant “stands in the same
legal position as other defendants and. ensitledto summary judgment”)Allstate Ins. ©. v.
Fritz, 452 F.3d 316, 323 (4th Cir. 200@ranting summary judgmestia sponten favor of all
defendants where Plaintiff already had notice and opportunity to demorstyateine issue of

material fact, based on anothera®fendant’s motion for summary judgment”).
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Therefore | will deny MarshallHall's Motion to Dismiss the Title IX claim against her
in her official capacityand grant théVotion to Dismiss the Title IX claim in her individual
capacity but | will also entersummaryjudgment in MarshalHall's favor on the surviving
official-capacity claim.

D. Attorney’s Fees

Defendantsseek dismissal of Plaintiff's “claim for attorney’'s fees with regard to her
statelaw tort claims . . . because Plaintiff may not recover attorne&gs for such claims as a
matter of law.” Board’s Mem. 10 (joined by Marshailall). Defendants correctly argue that
under the “American Rule” applied in Maryland, attorney’s fees are not recoxebogbh
prevailing party.ld at 11;see alsddess ConstCo. v. Bd. of Educ. of Prince GeotgeCty, 669
A.2d 1352, 1354N1d. 1996) In her Opposition Plaintiff clarifies that her demand for attorney’s
fees “is being brought under [her] Section 1983 [clairfgs’ which reasonable attorney’s fees
are availablat the court’s discretiopursuant to 42 U.S.C § 1988l.’s Opp.Board’s Mot.8-9.
Thus | will grant Defendants’ Motions to Dismiss Plaintiffs demand for attgmdees
pursuant to her stataw claims; however, attorney’'s fees may still be availablePlaintiff
pursuant to heremaining8 1983 claim.

IV.  CONCLUSION

For the forgoing reasons, tiartial Motions to Dismiss are GRANTED IN PART and
DENIED IN PART, ad the Partial Motion for Summary JudgmenGRANTED. Pursuant to
Fed. R. Civ. P. 56(f)summaryjudgment is ENTEREDn MarshaltHall's favor on Plaintiff's
Title IX claim against her in her official capacityhe following claims survive:

1. Plaintiff's statetort claims for negligent hiring, negligent retention, amepligent

supervision up to $100,00and
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2. Plaintiff's 42 U.S.C. 8 1983 claim against Marshall-Hall in her individual capacity

A separate Order will follow.

Dated: March 8, 2017 IS/
Paul W. Grimm
United States District Judge
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