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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

FANSTA SILLAH,
Plaintiff,

V. Civil Action No. PX 16-1441

SYLVIA BURWELL, et al, *

Defendars.

———
MEMORANDUM OPINION

Pending in thigmploymendiscriminationcase isa motion for partial dismissal tie
amended @mplaint filed byDefendant Leidos Biomedical Research, [ficeidos”), ECF No.
15, amotion to dismiss the amended complaint, or in the alternativeyfomary judgmeriiled
by Defendant Sylvia Burwe('Burwell”), ECF No. 25, an®laintiff Fantah Sillah’s (“Plaintiff”)
emergency “motion to convert portions of Defendant Burwell’s motion to dismsa imtotion
for summary judgment and to deny the motion, without prejudice until the completion of
discovery,” ECF No. 28, incorporated by reference into Plaintiff's responseeodaat
Burwell’'s motion, ECF No. 30The issues have been fully briefed, and the parties were granted a
hearing on te mattey which took place on March 17, 2015eeECF No.45. For the reasons
stated below, Defendaheidos’ Motion is GRANTED IN PART and DENIED IN PART,
DefendanBurwell's Motion is GRANTED IN PART and DENIED IN PARTand Plaintiff's

Motion is GRANTED
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BACKGROUND*
A. Factual Background

Plaintiff worked for Leidos and the National Institutes of HealtMilid”) as a Patient
Care Coordinator in the National Institute of Arthritis and MusculoskelathBkin Diseases in
Bethesda, Maryland between February 2012 and August 2015. ECF No. Plaaiff is a
black femalevho qualifiedas aperson with a disabtly because of her highsk pregnancyECF
No. 14 at 4. The National Institute of Arthritis and Musculoskeletal and Skin Diseases
institute within the U.S. Department of Health and Human Seryibes’Agency”). ECF No.
25-3 at 1 Leidos is aMaryland corporation and contracts with the federal government to provide
support services. ECF No. 25-4 at 1.

In December 2014, Plaintiff experienced complicationsesffirstpregnancythat led to
the loss of her child, surgeries angdratractedecovey for which she used lengthy approved
leave in late 2014 and early 2015. ECF No. 14 airvApril 20, 2015, Leidos issueddhtiff's
performance appraisbhsed entirely ofeedback provided by NIH staff anated Plaintiff as
“Generally Meets ExpectationsECF No. 14 at 7.

In early June 2015, Leidos and NIH learned that Plaintiff was preggaimt ECF No.
14 at 7. On June 24, 2015, shortly after learning of Plaintiff's second pregnancy, pheaickxs
Plairtiff on a 60day Performance Improvement P[@RIP”). ECF No. 14 at Plaintiff was told
she was placed on a PIP because she was not in the practice of updating her vaitediat o
coverage for her dutieshen she was away frothe office. ECF No. 14 at &laintiff alleges

thathersupervisors also held her to higher standards than her white colleagues. Acaording t

! Unless otherwise noted, the facts here are construed in the light moabfavorPlaintiff, the
nonmoving party.



Plaintiff, none of Plaintiff's white and/or nonpregnant colleagues were subjected to the same
requiremerg. ECF No. 14 at 8.

On July 6, 2015, Plaintiff provided her NIH and Leidiost-line supervisorsvith a
doctor’s note stating that Plaintiff wouldeteto take leave from July 7, 2015 throulgity 15,
2015to0 accommodate surgery related tioer pregnancy. ECF No. 14 at 8. Upon her return on
July 14, 2015, Plaintiff providederLeidos supervisor&ith another doctor’s note which
cautioned that Plaintiffhould avoid walking and excessive climbing of stairs. ECF No. 14 at 8.
Then on August 12, 2015, Plaintiff provided her Leidos supervistig@doctor’s note
explaining thaPlaintiff was restricted to desk duty and that she should not be walking or using
the stairs at worbecause of her high-risk pregnancy. ECF No. 14 at 8.

At the request of Plaintiff, Plaintifhet with her Leidos and NIBupervisoron August
18, 2015. ECF No. 14t 8.During the meeting, Plaintiff advised Leidos and Nit-herhigh-
risk pregnancy due to an incompetent cervix. ECF Nat P4Plaintiff asked that she be limited
to working at her desk and excused from picking up and delivering blood samples from the la
each Thursday on an hourly basis. ECF No. 14 kt @sponsepne of Plaintiff's Leidos
supervisorsCheryl TalarWilliams, treated her request for a reasonable accommodatibn
derision and rejecteitl ECF No. 14 at Ms. TalarWilliams alsoridiculed Plaintiff's suggestion
thatNIH couriersperform the blood runs for her. ECF No. 14 a®Rintiff theninformedMs.
TalarWilliams that in light of Ms. TalarWilliams’ response, Plaintiff would be lodging a
complaint withthe NIH Equal Employment Opportunity Offi¢(lEEO”). ECF No. 14 at 9.

On August 19, 2015, Plaintiff contacted both the NIH Ombudsman andEIiE® ECF
No. 14 at 9; ECF No. 21-10 at3ix days later, on August 25, 2016, NIH and Leidos told

Plaintiff that she had failed the PIP astik was terminated hiom both her NIH and Leidos



positions. ECF No. 14 at Becuse Leidos announced Plaintiff's termination, Plaimstead
resigred ECF No. 14 at 10.
B. Procedural History

1. Defendant Leidos

On September 2, 201BJaintiff initially filed an intake formwith the Montgomery
County Office of Human Rights (“MCOHR"glleging Leidos discriminated against her by
placing Plaintiff on &IP, failing to accommodate her doctor's recommendations, and
terminating her employmenECF No. 21-2 at Plaintiff checked the boxes fosex/gendet,
“race’ “ disability/physical, and “family responsibility as the bass forthesediscrimination
claims ECF No. 21-2 at 2. On December 23, 2@lajntiff filed a Complaint of Alleged
Discrimination (MCOHR Complaint) against Leidos with th#ICOHR. ECF No. 15-2. In the
MCOHR ComplaintPlaintiff recounts the timeline of her pregnancy, her placement on a PIP,
her requestfor restricting hephysical activity, the August 18, 2015 meeting with her
supervisors, and Leidos’ response to her request. ECF No. 15-Rlain®iff expressly alleged
that Defendant “denied me a reasonable accommodation and terminated my emiphageen
on my sex]sic] and marital statusECF No. 15-2at 2 MCOHR crossdfiled Plaintif's MCOHR
Complaint with the Equal Employment Opportunity CommisSidihe EEOC issued a righa-

sue letter for Plaintiff's claims against Defendant Leidos on August 8, 2CIENS. 43-1.

2“In ‘deferral states,” or states with a certified Fair Employment Practicedyg¢REPA”), [the
exhaustion] process begins when a chaitrfiles a charge of discrimination with either the state FEPA . .
. or with the EEOC.Perez Cordero v. Wallart PR, Inc, 235 F. Supp. 2d 95, 100 (D.P.R. 20G),
amendedDec. 9, 2002). The Montgomery County Office of Human Rights (MCOHR) isra Fai
Employment Practices Agency (FEPA), and it maintains a \sbdeing agreement with the EEC&ze

29 C.F.R. 8§ 1601.74; U.S. Equal Employment Opportunity Commission, State and Local Ageasties, (I
accessed MaB, 2017), https://www.eeoc.gov/field/baltimoegga.cfm.
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2. Defendant Burwell (The Agency)

Plaintiff contacted thé&gency’sEEO office on August 28, 2015. ECF No. 25-2 at 20. On
September 25, 2015, the Agency issued Plaiatiiotice ofRight to File Formal Complaint
ECF No. 25-2 at 27. On October 12, 2015, Plaintiff filed her formal complaint of discriarinati
(“EEOC Charg§ within the fifteenday windowinstructedby the Noticeof Right to File ECF
No. 25-2 at 15see alsdECF No. 25-2 at 3RAgency’s Notice of Receipt)'he Agencyprovided
Plaintiff with a letter acknowledging receipt of the formal filing and notireg“[u] nless an
amendment is submitted or there is an agreement in writing to extend the tioak {heri
investigation of your client’s complaint must be completed within 180 days.” ECF NbaP5-
30.The letter of receiptlso stated that, “in the absence of an amended complaint or-agpaed
extension, your client also has the right to file a civil action within 180 daysmnaf fiis
complaint, if no appeal has been filed or final action takieh.dt 31. On December 22, 2015,
the Agency thessent a letter informing Plaintiff that it had accepted her claim of discrimination
for investigationECF No. 25-2 at 32. The Agency identdi®laintiff's claim as discriminan
on the bases of her race (Black), sex (femeatel) disability (physical) whefon August 25,
2015, Complainant was terminated from her contract position as a Patie@doadgenator II.
Complainant alleges that she was terminated by her supervisors upon lear@ngighhisk
pregnancy.’ld. The noticefurtherinstructed Plaintiff that “if you believe that the claim is not
correctly identified, you must notify this office in writing within seveh ¢@lendar days after
receipt of this letter as to why you believe the claim is not correctly identifebd

Eighty-six days later, on March 17, 2016, Plaintiff’'s counsel emailed the Agency’'s EEO
office requesting an amentent toherEEOC Chargéo add a claim of retaliatio®=CF No. 25-2

at 36 ECF No. 303 at1. Plaintiff explained that her original claim had been incorrectly



identified, and Plaintiff had raised the retaliation claim in her formal compldinthe Agency
did not respondPlaintiff emailed the Agency again @&pril 4, 2016, requesting the statushafr
amendmento her complaint, ECF No. 25-2 at 38, and on April 21, 2016 requesting that the
amendment be acknowledged in writing. ECF No. 25-2 aAB8.again, the Agency did not
respond.

On April 11, 2016, 182 days after the filing of Plaintiff's EEOC Charge, Plasigfied
a form entitled “Notice of Extension,” which states that the Agency may investigate
complaint for an additional period up to 90 days. ECF No. 25-2 at 35. On May 13, 2016, twenty-
two days laterPlaintiff filed her Complaint in this CoufECF No. 1. On May 16, 2018)aintiff
informed theEEOinvestigator that she had fileccomplaint inthis Court. ECF No. 25-2 at 42.
Plaintiff fled an Amended Complaint on June 21, 2016. ECF No. 14.

Against both DefendantB]aintiff asserts claimef (1) seXpregnancy discrimination
under Title VII of the Civil Rights Act of 1964 (“Title VII”), the Maryland Hum&welations
Act, Md. Code, State Government, 88 20-606, 20-1013, 20-1202, and the Montgomery County
Human Rights Act, Montgomery County Code 21);disability discrimination under the
Americans with Disabilities Act of 199@hg“ADA"), 42 U.S.C. 88 12104t seg.the
Rehabilitation Actof 1973, 29 U.S.C.A. 88 701-7%he “Rehabilitation Act”) the Maryland
Human Relations Act, and the Montgomery County Human RightsafAdt(3) retaliationunder
Title VII, the ADA, RehabilitationAct, the Maryland Human Relations Act, and the

Montgomery County Human Rights Act (collectively Count AAgainst Defendant Leidos,

3 At the motions hearing held on March 17, 2016, Plaintiff withdrew her claims obesezl retaliation
under Section 1981 and Title VII.



Plaintiff alleges claims of race discrimination under 42 U.§.0981% And against Defendant
Burwell, Plaintiff asserts claims of race discrimination under Title VII, theydMad Human
Relations Act, and the Montgomery County Human Rights Act.

Plaintiff claims thatshe was held to standards “that were more strict than her colleagues
who were either white or not pregnant.” ECF No. 14 &l&intiff alsoclaims that the Agency
“acted derisively” when she requested an accommodation due to herskigihegnancy, and in
responsePRlaintiff contacted the EEOffice. ECF No. 14at 9 Plaintiff alleges that she was
ultimately terminated as a result of discrimination based osdwpregnancy), disability, and
race. Plaintiff claims that this same conduct constitutes a failure to accommladatarwer the
Rehabilitation AceandADA and a retaliation claim in violation of Title VVithe Rehabilitation
Act, and the ADA.

. ANALYSIS
A. Defendant Leidos’Motion to Dismiss for Lack of Subject Matter Jurisdiction

DefendantLeidos firstargues that the Court lacks subject matter jurisdictou@ersome
or all of Plaintiff's claimsagainst it for failure to exhaust her administrative remeéhiasthis
reason, Defendant Leidos contends Plaintdf&ability discrimination, race discriminatioand
retaliation claimsnust be dismissed

1. Administrative Exhaustion Requirements

Before a plaintiff may file suit in federal court under Title \dhe must first exhausieh

administrative remediededlock v. Rumsfel@36 F. Supp. 2d 452, 462 (D. Md. 2002) (citing

4 At the motions hearing held on March 17, 2016, Plaintiff withdrew her claim of isaénanation
under Title VIl against Defendant Leidos, solely pursuing her claim efdescrimination under 42
U.S.C. § 1981.

® Defendant Leidos withdrew its arguméoit dismissal of Plaintiff's Title VIl sex/pregnancy
discrimination claim. ECF Nos. 36, 38.



42 U.S.C. § 2000e-16(dprown v. General Serv. Admjd25 U.S. 820, 832 (197&Jpgrafov v.
V.A. Medical Center779 F.2d 967, 968—69 (4th Cir. 198F)nith v. First Union Nat'| Bank
202 F.3d 234, 247 (4th Cir. 200@ydnor v. Fairfax Cty., Va681 F.3d 591, 593 (4th Cir.
2012).Plaintiff s ADA, Rehabilitation ActMaryland Human Relations Act, and Montgomery
County Human Rights Aalaims aregoverned by the exhaustion requirements and filing
procedures applicable to Title VII claims against federal emplolevgis v. MV Transp., Inc.
2012 WL 4518541at*3 (D. Md. Sept. 28, 2012) (“Under the ADA, the exhaustion
requirements and filing prodares are identical to those applicable to claims under Title VII.”)
Kim v. Potter No. DKC 09-2973, 2010 WL 2253656, at *4 (D. Md. June 2, 2040}, 416 F.
App’x 297 (4th Cir. 2011)Rehabilitation Acttlaimsgoverned by the exhaustion requirements
and filing procedures applicable to Title \@laimg; Moore v. Sprint Communications Colo.
RDB-11-00290, 2012 WL 4480696 (D. Md. Sept. 27, 2012) (“Titles 20fministrative
requirements are akin to those of Title VIL.”) (citi@gffee v. Verizon Commc'ns INg55 F.
Supp. 2d 672, 678 (D. Md. 2010YVhittaker v. Davits Beautiful People, IncNo. DKC 14-
2483, 2016 WL 429963, at *2 (D. Md. Feb. 4, 2016) (“Maryland courts construe . . . claims
[under the Montgomery County Human Rights Act] similarly to those made undenTiitl);

cf. Anderson v. Discovery Comms;, LLC, 814 F. Supp. 2d 562, 569 (D. Md. 2014ff,d, 517

F. App’x 190 (4th Cir. 2013s amende@ay 3, 2013) (“As a general matter, Maryland courts
rely on ADA case law for guidance when interpreting the MCHRA.”) (giRndgely v.

Montgomery Cnty164 Md.App. 214, 883 A.2d 182, 193 (2008)Failure to exhaust “deprives

® For Plaintiff's claims of disability discriminationgbause Maryland has applied Mentgomery
County Human Rights Act and Maryland Human Relations Act byihgaio ADA case law, it is
appropriate to consider those claims of disability discrimination toge@keAnderson v. Discovery
Commc'ns, LLC517 F. App’x 190, 193 n.3 (4th Cir. 201385 amende@Vay 3, 2013)citing Ridgely v.
Montgomery Cnty.883 A.2d 182, 193 (2005)) (Montgomery County Human Rights Actjord Lewis
v. Univ. of Maryland, BaltimoreNo. SAG-12-298, 2012 WL 5193820, at *3 (D. Md. Oct. 18, 2012),
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the federal courts of subject matter jurisdiction over the claiimi, 2010 WL 2253656, at *4;
accord Jones v. Calvert Group, Lt&51 F.3d 297, 300 (4th Cir. 2009) (citiDgvis v. North
Carolina Dep't of Corr, 48 F.3d 134, 138—40 (4th Cir. 19993))elendez v. Sebeliu611 F.
App’x 762, 764 (4th Cir. 2015).

Importantly, the scope of the plaintiff's federal causes of actiomaamscribed by the
contents of the formal administrative complaint as identified and investigated BEE@€or its
County cainterpartJones v. Calvert Group, Ltdb51 F.3d 297, 300 (4th Cir. 2009) émal
guotation marks omittedlaims in a judicial complaint then még advanced in this Court
where they are “reasonably related” to #lugninistrativecharge and “can bexpected to follow
from a reasonable administrative investigatiddytinor v. Fairfax Cty., Va681 F.3d 591, 594
(4th Cir. 2012)See alsiMcCray v. Maryland Dep’t of Transportatip662 F. App’'x 221, 223
(4th Cir. 2016);Jones v. Southpeak Interactive Corp. of D&I7 F.3d 658, 669 (4th Cir.
2015);Calvert Group, Ltd.551 F.3d at 30Evans v. Tech. Applications & Servs. (&) F.3d
954, 963 (4th Cir. 1996). “The touchstone for exhaustion is whether pladfhinistrative
and judicial claims ar&geasonably related,’ . . . not precisely the same . Id. &t595 ((citation
omitted);accord Johnson v. SecTek, Indo. ELH-13-3798, 2015 WL 502963, at *4 (D. Md.

Feb. 4, 2015).

aff'd, 533 F. App’x 270 (4th Cir. 2013) (citingd. Comm’n on Human Relations v. Mayor &C
Council 86 Md.App. 167, 586 A.2d 37, 40 (Md. Ct. Spec. App. 1991)) (Maryland Human Relations
Act’s reasonable accommodation requirement modeled after the Rehahiltat)oFor Plaintiff's

claims of race, sex, and pregnancy discrimination, Plaintiff's claims une@iontgomery County
Human Rights Act and Maryland Human Relations Act will be analyzed with &ienrsclinder Title VII.
McGruder v. Epilepsy Found. of Am., Indlo. 11€CV-02310-AW, 2012 WL 832800, at *3 (D. Md. Mar.
9, 2012) (citingChappell v. S. Md. Hosp320 Md. 483, 578 A.2d 766 (1990)) (Maryland Human
Relations Act)jdris v. Ratner Co./Creative Hairdressefdo. TDG14-1425, 2014 WL 5382633, at *3
(D. Md. Oct. 21, 2014) (citinglaas v. Lockheed Martin Cor®14 A.2d 735, 756\d. 2007))
(Montgomery County Human Rights Act).



Where a complainant alleges a bdsisdiscrimination for the firstime in federal court
the claim cannot proceed for failure to exha8sie Bryant v. Bell Atl. Md., In@288 F.3d 124,
132-33 (4th Cir. 2002) (plaintiff failed to exhaust claim for sex discrimination bec&Q€ E
chargealleged only racial discriminatignCalvert Grp., Ltd, 551 F.3d at 301 (plaintiff failed to
exhaust claim forace, age, or sediscrimination because EEOC chanydy allegesetaliatior).
Generally,”a plaintiff has failed t@xhausadministrative remedies where a charge of
discrimination references ‘different time frames, actors, and distatony conduct’ than the
allegations found in a complain€Wright v. Kent Cty. Dep’t of Soc. Serudo. ELH-12-3593,
2014 WL 301026, at *11 (D. Md. Jan. 24, 201guotingChacko v. Patuxent Ins#29 F.3d
505, 506 (4th Cir. 200%)BYy cortrast, a plaintiff satisfies the exhaustion requirement when
“both the EEOC charge and the complaint included claims of retaliation by the camdat
involved different retaliatory conduct3ydnor, 681 F.3d at 594 (citin§mith 202 F.3d at 248),
or when the administrative charge and form@g#tion concerned “discrimingn] in
promotions” but involved different aspects of the “promotional syst@hisSholm v. U.S. Postal
Serv, 665 F.2d 482, 491 (4th Cir. 1981).

2. Plaintiff's Disability Discrimination Claims against Defendant Leidos’

Defendant_eidosasses that Plaintiff’'s disability discrimination claimsnderthe ADA,
Rehabilitation ActMaryland Human Relations Act, and the Montgomery County Human Rights
Act (collectively, the'disability discrimination claims”exceed the scope of those preserved in
herMCOHR Complaint, thus depriving this Court of subject matter jurisdiction as to those

newly asserted grounds for relief. The Court is not persuaded.

" Plaintiff can bring a Rehabilitation Act claim against Defendant Leidosyate entity, if it receives
federal fundingPaulone v. City of Frederickk87 F. Supp. 2d 360, 371 (D. Md. 2011) (“[T]o show a
violation of the Rehabilitation Act by a state, local, or private entityaiafff must demonstrate that the
“program or activity” at issue receives federal funding.”)
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Plaintiff's disabilitydiscriminationclaims as alleged in her MCOHR Complaint are
reasonably related to the exhausted sex and marital status claims since all ciamst ari
alleged wrogful termination and denial of “reasonable accommodations” due to plaintiff's
pregnancy and its complicatioris.Plaintiff’s initial intake form with the Maryland Commission
on Civil Rights, she noteséx/gendet,” race’ “family responsibilities,and
“disability/physical as her basis for discriminatioBCF No. 21-2 at An Plaintiff's MCOHR
Complaint,Plaintiff alleges thashe informed her supervisor “that [her] pregnancy was high risk
and [she] needed to limit [her] physical activity at work and limit [hetseliesk duty.” ” ECF
No. 15-2 at 2. The MCOHR Complaifurtheralleges that sheommunicated her doctor’s
instrudions tohersupervisor and she received no response. ECF No. 15-2 fa¢ RIOOHR
Complaint concludes: “The Respondent denied me a reasonable accommodation andderminate
my employment based on my sgsic] and marital statusECF No. 15-2 at 2.

Plaintiff has alleged th&ype of discriminationdenial of a reasonable accommodakion
and the basis of thdisability (high-risk pregnancyin both her MCOHR Complaint and her
Amended Complaint in this Court. Moreover, both the MCOHR Complaint and the Amended
Complaint referencthe same‘time frames, actors, and discriminatory condu€hacko v.
Patuxent Inst.429 F.3d 505, 506 (4th Cir. 2005plaintiff’ s allegations regarding
discrimination on the basis of pregnarag sufficiently intertwined with her allegations of
discrimination on the basis dfsability such that investigation of the former would reasonably
and naturally give rise to charges under the latinay v. Town of Wake Fore#to. 5:14CV-
276-FL, 2015 WL 1534515, at *10 (E.D.N.C. Apr. 6, 2015) (even where plaintiff left unchecked
a box marked DISABILITY ,” “[t] he facts alleged in the formal Charge of Discrimination, while

scant, [werefeasonably related to the facts alleged in plaist®fDA claim. Reasonable
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investigation of this charge would have inquired into the reasons for plangffanation, the
nature of the Town’s light duty policy, and whether plaintiff should have fepdafor that light
duty policy”); see alsd&kucharski v. Cort Furniture Rentab36 F. Supp. 2d 196, 201 (D. Conn.
2007)(“the disability claims are reasonably related to the exhausted Title \APBFlaims
since both claims arise out of alleged wrangérmination due to plaintif§ pregnancy and its
complicaions”), rev'd on other grounds594 F. Supp. 2d 207 (D. Conn. 2008yern v. Enter.
Sol. Providers, In¢.2001 WL 533723, at *3 (S.D.N.Y. May 18, 2001) (“Because the EEOC
claim reported discrimination based on pregnancy and related complicationsathitylclaim
arises out of the same conduct as the discrimination claim and fell withieatb@nable scope of
the EEOC investigation.”f. Chambers v. Wildman, Harrold, Allen & Dixddo. 97 C 5715,
1997 WL 666507, at *3 (N.D. lll. Oct. 23, 199(plaintiff failed to exhaust her disability claim
when she only mentioned pregnancy discrimination without giving any indication of a
pregnancyrelated disabilityor failure to provide reasonakdecommodations her charge of
discriminatior).

Defendans reliance onCooper v. Dolgencorp, IncNo. CIV-07-192-M, 2008 WL
938599 (W.D. Okla. Apr. 4, 2008& misplaced In Cooper the court foundhat plaintifffailed
to exhausbecause she bothiled to “check the disability box when asked the type of
discrimination she was claing” but also “left blank the question on her EEOC General Intake
Questionnaire asking whether she has or was perceived to have a dis&nliyer v.
Dolgencorp, Ing.No. CIV-07-192-M, 2008 WL 938599, at *2 (W.D. Okla. Apr. 4, 2008). Thus,
the Coopercourt found the EEO@acked the requisitef plaintiff's disability to investigat¢he

claims Here,Plaintiff checked “disability” on her intakerm andallegedfactsin herMCOHR
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Complaintspecificallysurrounding the denial of her accommodation. Accordindgineff
adequately exhausted her remedies regardindisability discriminatiorclaims.

3. Plaintiff’'s Retaliation Claims againstDefendantLeidos

Plaintiff bringsclaims of retaliation against Leidasider bothTitle VIl and the ADA.®
Defendant Leidoargueghat the narrative portion of PlaintiffldCOHR Complaintlacked any
discussion related tADA retaliation, and thus Plaintiff's claims are barred byfaiure to
exhaust The Court disagreeBlaintiff's MCOHR Complainincludes facts reasonably related
to a claim of retaliation under the AD&ith regard tadisability-based discriminatiodue to her
high-risk pregnancy.

To bring a claim of retaliation under the AD®, plaintiff must show that: (1) she
engaged in a protected activity; (2) her employer acted adversely dgainshd (3) her
protected activity was causally connected to her empbgeérerse actionRhoads v. F.D.I.C.
257 F.3d 373, 392 (4th Cir. 2001). The ADA's retaliation provision states that “[n]o person shall
discriminate againstny individualbecause such individual has opposed any act or practice
made unlawful by this chapter or because sodlvidual made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing undévajbtierc’ 42
U.S.C. § 12203(a)emphasis added).

The MCOHR Complaint alleges that Plaintdéiquested aaccommodation by forming
her Leidos supervisor of her doctor’s instructions and limitations around August 12EZIA 5.

No. 21-4.TheMCOHR Complaint further alleges thah August 18, 2013°laintiff wascalled

8 “IW]hether suit is filed against a federalfunded entity under the Rehabilitation Act or against a private
employer under the ADA, the substantive standards for determiningtjiayéi the same Myers v.

Hose 50 F.3d 278, 281 (4th Cir. 199%);cord Flood v. Wiv. of Maryland Med. Sys. CorfNo. GLR-
12-2100, 2014 WL 7363237, at *7 (D. Md. Dec. 23, 2014).

% At oral argumentDefendant Leidos withdrew their argument that Plaintiff failed taaghher
pregnancyrelated retaliation claim under Title VII.
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to a meeting with “Leidsand NIH officials”where they “treated [her] doctor’s instructions and
limitations with derision.'ECF No. 21-4. Then, as detailed in the MCOHR Complaint, on
August 25, 2015Plaintiff was firedECF No. 21-4.

Plaintiff's request for an accommodation is a protected activity under tihe AD
Haulbrook v. Michelin N. Am252 F.3d 696, 706 (4th Cir. 2001) (requesting an accommodation
is a protected activity under the ADAlaintiff's MCOHR Complainfurtheralleges that she
was terminated contemporaneously with confronting her employer regdndidgnial of
reasonablaccommodations for her disabilit&s such, Plaintifalleged the “who, what, when,
and where’of her disabilitybased retaliation claim didient to allowfor a reasonable
investigationSeeChacko v. Patuxent Ins429 F.3d 505, 506 (4th Cir. 20Q0%ccord Parkinson
v. Anne Arundel Med. Ctr., In@214 F. Supp. 2d 511, 517 n.9 (D. Md. 20@2§d sub nom.
Parkinson v. Anne Arundel Me@tr., 79 F. App’x 602 (4th Cir. 2003) (“Although plaintiff did
not check the retaliation box on his Equal Employment Opportunity Commission charge of
discrimination, his attached narrative was similar to his complaint in this casewdddawe led
the EEDC to investigate a retaliation claim.Thus, Plaintiff's ADA retaliation claim survives
dismissal.

4. Plaintiff's Title VII Race Discrimination Claims against Defendant Leidos

Plaintiff's claims of race discrimination against Defendant Leitiosvever, must be
dismissedPlaintiff included “race” as one of the bases of discrimination when she sedhmatr
inquiry to MCOHR. Buthe MCOHR Complainis completely silent regarding any alleged race
discrimination See Bryant v. Bell Atl. Md., In@288 F.3d 124, 132-33 (4th Cir. 2002) (plaintiff
failed to exhaust claim for sex discrimination because EEOC Charge alldgedmal

discrimination). Consequently, Plaintiff's factual allegationber MCOHR Complainimited

14



the alministrative investigatioto discrimination based @ex, disability, and marital status.
Accordingly, Plaintiff's race discriminatiorlaimsagainst Defendant Leidos in violation of Title
VII, the Maryland Human Relations Act, and the Montgomery County Human Rightar&ct
dismissed

B. Defendant Leidos’ Motion to Dismiss for Failure to State a Claim

Defendant Leidos also moves to dismiss Plaintiff's claims of disability disatram
and retaliation under the ADA pursuant to Rule 12(b}{6).

When ruling on a motion under Rule 12@))(the court must “accept the welked
allegations of the complaint as true” and “construe the facts and reasorfi@t@rdas derived
therefrom in the light most favorable to the plaintifbarra v. United Statesl20 F.3d 472, 474
(4th Cir. 1997). “Even though the requirements for pleading a proper complaint aensalhgt
aimed at assuring that the defendant be given adequate notice of the nature obaiotaim
made against him, they also provide criteria for defining issues for triabaedtly disposition
of inappropriate complaintsPrancis v. Giacomel}i588 F.3d 186, 192 (4th Cir. 2009). “The
mere recital of elements of a cause of action, supported only by conclusamesiigtes not
sufficient to survive a motion made pursuant to Ruiléh)(6).” Walters v. McMahert84 F.3d
435, 439 (4th Cir. 2012) (citingshcroft v. Igbal556 U.S. 662, 678 (2009))he factual
allegations of a complaint “must be enough to raise a right to relief abovecihdative level
on the assumption that all the allegations in the complaint are true (even if douksfi).irBell
Atlantic Corp. v. Twomb\550 U.S. 544, 555 (2007) (internal citations omitted). “To satisfy this
standard, a plaintiff need not ‘forecast’ evidence sufficient to prove thexgief the claim.

However, the complaint must allege sufficient facts to establish those elenvéalieis 684

1% As canfirmed during the motions hearing, Defendant Leidos does not make a simildr2ga)i)
challenge to Plaintiff's Title VII sex/pregnancy discrimination claim.
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F.3d at 439 (citation omitted). “Thus, while a plaintiff does not need to demonstrate in a
complaint that the right to relief is ‘probable,’” the complaint must advance théffisaclaim
‘across the line from conceivable to plausibléd” (quotingTwombly 550 U.S. at 570).

In the context of employment discrimination claims, “a plaintiff is not required tal plea
facts that constitute a prinfacie case” to survive a motion to dism€sleman v. Md. Ct. of
Appeals 626 F.3d 187, 190 (4th Cir. 2010) (citiBgvierkiewicz v. Sorema N,A34 U.S. 506,
510-15 (2002)). For example, “plaintiff is not required to include allegatiGush-as the
existence of a similarly situated comparatéhat would establish a prima facie case of
discrimination under the ‘indirect’ method of proo€arlson v. CSX Transp., In&58 F.3d
819, 827 (7th Cir. 2014) (citinwierkiewicz v. Sorema N,A34 U.S. 506, 511-12 (2002)).
However, her “[flactual allegations must be enough to raise a right toabbet the speculative
level.” Id. (quotingTwombly 550 U.S. at 555).

1. Section 1981 Claims

Defendant Leidos argues that Plaintiff’'s conclusory allegation regarace
discrimination are insufficient to make out a cognizable claim. ECF No. 15 atd&inAunder
42 U.S.C. § 198is cognizeable when a plaintiffrgghts to make and enforce contracts,
including employment contracts, are violated based on herSex42 U.S.C. § 1981 (aMiller
v. Kramon & Graham, P.ANo. GJH-15-1081, 2016 WL 4379229, at *4 (D. Md. Aug. 16,
2016) (citingSpriggs v. Diamond Auto Glasks5 F.3d 1015, 1018-19 (4th Cir. 1999)). Under 8
1981, “make and enforce contracts” includes “the making, performance, modification, a
termination of contracts, and the enjoyment of all benefits, privileges, taean=aditions of

the contractual relationship42 U.S. C. § 1981(b). Such claims may lie even in amilht-
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employment relationshipdiller, 2016 WL 4379229, at *{&iting Spriggs 165 F.3cat 1018
19).

In the employment context, courts analyze claims of racial discrimmbtought under
8 1981 consistent with those brought under Title VII of the Civil Rights Act of X9&#olav.
Va. Dept. of Gen. Servt53 F.2d 1281, 1285 (4th Cir. 198BgcordBowling v. Humanim, In¢.
No. JKB-16-3298, 2017 WL 713862, at *2 (D. Md. Feb. 22, 2017hus, to survive a motion
to dismiss, a complaint under 8 1981 must allege facts allowing for a reasonatdadefthat
an employer treated the complaining employee adversely because of the mamtglaace.
McClearyEvans v. Maryland Dep’t of Transp., State Highway Adn7i®0 F.3d 582, 585 (4th
Cir. 2015).

Plaintiff is not requied as a matter of law to aver in her compléat similarly situated
employees who were treated more favorably (e.g. compar&isaceed on a discrimination
claim, Bryant v. Aiken Reg’l Med. Ctrs., IN@33 F.3d 536, 545 (4th Cir. 2003}; Moss v.
Pasquotank CtyNo. 2:10€V-56-BR, 2012 WL 2325846, at *8 (E.D.N.C. June 19, 2012)
(analysis of the similarly situated employees unnecessary wheméfpfaiovides othefacts
giving rise to an inference of discriminatiorjowever,once a plaintifbases her allegations
entirely upon a comparison to an employee from aprotectecclass she ‘must demonstrate
that the comparator was ‘similarly situated’ in all relevant respeidbirison v. Baltimore City
Police Dept, No. ELH-12-2519, 2014 WL 1281602, at *19 (D. Md. Mar. 27, 2014) (citing

Sawyers v. United Parcel Ser946 F. Supp. 2d 432, 442 n.10 (D. Md. 20&8jd, 576 F.

1 Unlike racebased Title VII claims, however, a plaintiff need not exhaust admitivgnamedies under
§ 1981.See Qualls v. Giant Food, Ind.87 F. Supp. 2d 530, 534 (D. Md. 200&ff;d sub nomSkipper

v. Giant Food InG.68 F. App’x 393 (4th Cir. 2003). Accordingly, this Court must reach Defendant
Leidos’ argument for dismissaf Plaintiff's 8§ 1981 claims under Rule 12(b)(6) even thoutgrff's
Title VIl race-based claims have been dismissed on fatlovexhaust grounds.
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App'x 199 (4th Cir. 2014)). “Such a showing would include evidence that the employees ‘dealt
with the same supervisor, [were] subject to the same standards and . . . engagedne the sa
conduct without such differentiaty or mitigating circumstances that would distinguish their
conduct or the employer's treatment of them for Haywood v. Locke387 F. App’x 355, 359

(4th Cir. 2010) (quoting/itchell v. Toledo Hospitall64 F.2d 577, 583 (6th Cir. 1992%pee

also Humphries v. CBOCS W., Ind74 F.3d 387, 405 (7th Cir. 2007) (“[T]he purpose of the
similarly situated requirement is to eliminate confounding variables, such esngjffoles,
performance histories, or decision-making personnel . .aff"gl, 553 U.S. 442 (2008).

Even “[i]Jdentifying one comparator [] who was treated more favorably masfisétie []
test.” Carter v. Maryland Aviation AdminNo. CIV. CCB-04-3065, 2005 WL 1075328, at *4
n.1 (D. Md. May 6, 2005). And in a disparate discipline case,iatii&need not plead precise
comparability with respect to fellow employees who were treated more faytoaurvive a
motion to dismiss.Roberts v. CoffeyNo. CIV.A. DKC 133359, 2012 WL 2000353, at *4 n.11
(D. Md. June 4, 201kiting Alexander vCity of Greensboro762 F. Supp. 2d 764, 796
(M.D.N.C. 2011) (noting, in the context of disparate discipline, that “precise equivalence
between employees” is unnecessary “to plead an inferential case” [ddimg v. City of
Charlotte, N.C, 754 F.2d 1100, 1107 (4th Cir985)))).

Here, Plaintiffs claims regarding raelbased disparate treatment are insufficiently
pleaded to survive dismiss&llaintiff broadlyassertshat she was held to more onerous and
rigorous standards at work than “her colleagues whe weigther white or not pregnérttecause
they were not disciplined or placed on PIPs. ECF No. 14sdeBalsd&CF No. 14 at 11
(“Caucasian employees whose performance was comparable to that of Plargifiat placed

on a PIP and termated.”).But Plaintiff fails toplead sufficient factshowing the more
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favorably treated cavorkers were true comparatarsthat the ceworkersheld the same
position, performed the same work, and were supervised by the same indiaglB&mtiff See
e.g, Johnson v. Baltimore City Police DepNo. CIV.A. ELH12-2519, 2014 WL 1281602, at
*20 (D. Md. Mar. 27, 2014)Mumpower v. City of Bristol, VaNo. 1:13CV00074, 2014 WL
992095, at *2 (W.D. Va. Mar. 14, 2014ge also Acosta v. Ingerman & HorwitzL.C., No.
CIV. WDQ-14-1605, 2015 WL 795108, at *4 (D. Md. Feb. 24, 2015) (denying motion where
similarly situated employees sufficiently plea@lgylor v. Millennium Corp.No. 1:15€V-1046,
2016 WL 927185, at *7 (E.D. Va. Mar. 4, 2016) (same). Put differendigallegationsthat
white colleagues were treated more favorahounts to little more than speculation that the
adverse treatmenf Plaintiff was racebasedSeeColeman v. Maryland Court of Appea&26
F.3d 187, 191 (4th Cir. 201Qjff'd sub nom. Coleman v. Court of Appeals of Mary)&i&b
U.S. 30 (2012) (Dismissing a claim where “the complaint fails to establislusilgabasis for
believing Broccolina and Coleman were actually similarly situated or that ieEcéhe true basis
for Coleman’s termination.”). Without marlaintiff's claims do not plausiblgver that she was
terminated on account berrace Accordingly, the Court dismisses Coutit of the Complaint
without prejudice to refile an amended complaint supporting her §daiis.

2. ADA Claims of Retaliation against Defendant Leidos

Defendant Leidos argues briefly in a footnote, and without any legal support, that
Plaintiff’'s ADA retaliation claim must be dismissed because Plaintiff fails to allegesiie
engaged in protected activity related to an alleged disability. ECF No. 15-1 at 17o0ithe C
disagrees. As previously detailed, Plaintiff alleges that she requas&ccommodation for her

disability and was terminated shortly after. Plaintiff's request forcamamodation is a
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protected activity under the ADAlaulbrook v. Michelin N. Am252 F.3d 696, 706 (4th Cir.
2001).Thus, Plaintiff has sufficiently alleged a retaliation claim under the ADA.
C. Defendant Burwell’s Motion to Dismiss?

Defendant BurwelbassertghatPlaintiff's Amended Complaint should be dismisseds
entirety becausBlaintiff filed her actiornn this Court prior to the expiration of the gay
agreed upon extensiolm the alternativeDefendant Burwell contendbiat Plaintiff's retaliation
claims must be dismissed they were untimely amended in BE&fOC Chargeandherclaims
regarding thé>erformance Improvement Plan (“PIRY untimely raised with her EEO
Counselor.

1. Untimely Filing in Federal Court

42 U.S.C. § 2000e—-16(c) permits a complainant to file in district court once 180 days
have elapsed from the date of filing the initial administrative charge of discrimirtagan
U.S.C. § 2000e-16(c) (“after one hundred and eighty days from the filing of the initial charge
with the department [or] agency . . . an employee or applicant for employment, ifvagdoie
the final disposition of his complaint, or by the failure to take final action on his compheay
file a civil action as provided in section 2009ef this title,in which civil action the head of the
department, agency, or unit, as appropriate, shall be the defendae¢.’als®9 C.F.R. §

1614.407 (“A complainant who has filed an individual complaint, an agent who has filed a class

2The Amended Complaint styles Plaintiff's disability discriminatiorinslas “in violation of the ADA
and/or the Rehab Act.” ECF No. 14 at 10. Plaintiff cannot bring an ADA directly aglain8gencySee

42 U.S.C. 8§ 12111(5)(B)(i) (specifically excluditige federal government from the ADA’s coverage).
The Rehabilitation Act “is the exclusive means by which a plaintiff may reasmslagainst federal
agencies relating to handicap discriminatiddréwn v. Hendersqré F. App’x 155, 156 (4th Cir. 2001)
(quotingSpence v. Stravb4 F.3d 196, 197 (3d Cir. 1995)). Plaintiff's ADA claim is therefore dismissed.

13 Where a plaintiff files prematurely, before the passage of 180 days kgt initial charge, courts
are split as to whether this defect carcbeed.SeeGlidden v. Furgal No. CA 3:08-1532}FA-PJG, 2009
WL 4893924, at *5 (D.S.C. Feb. 20, 20@8jscussing the splityeport and recommendation adopted
No. CA 308-15323FA-PJG, 2009 WL 632315 (D.S.C. Mar. 11, 2008@cated(Mar. 17, 2009) (plaitiff
produced EEOC righie-sue letter in motion for reconsideration pleadings).
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complaint or a claimant who has filed a claim for individual relief pursuant lesa complaint
is authorized under title VII, the ADEA and the Rehabilitation Act to file a civil acti@min
appropriate United States District Court: . . . (b) After 180 days from the dale@tin
individual or class complaint if an appeal has not been filed and final action has naksren.t
2.

Where a plaintiffiles her complaint in federal cousefore tle right to file has vested
the challenge is properly considered an attack on this Court’s jurisdictiamaptis Rile
12(b)(1) of the Federal Rules of Civil Procedureanh Tan Nguyen v. Donahd¢o. 13CV-
800-AW, 2013 WL 3730681, at *2 (D. Md. July 12, 20{3aniling to wait for 80 days after
filing his EEO complaint before filing suit in this Couddnsidered under Rule 12(b)(18very
v. Astrue No. WDQ-11-2612, 2012 WL 1554646, at *3 (D. Md. Apr. 27, 2012) (“Because he
did not wait 180 days or for a decision on his appeal, the Court must dismiss this actidk for lac
of subject matter jurisdiction.”f. Puryear v. ShradeMNo. PIJM 113640, 208 WL 1833262, at
*2 (D. Md. Apr. 30, 2013)aff'd, 541 F. App’x 242 (4th Cir. 2013) (finding “because 180 days
had not yet elapsed when she filed suit, the Court did notjhasdiction over theselaims
when the suit was filedlemphasis added).

Thefederal agency against which the complaint has beenifilsztjuired tdcomplete
its investigation within 180 days of the date of filing of an individual complaint.” 29 C&.R
1614.108e). But “[b]y written agreemenwithin [that] time period[], the complainant and the
respondent agency may voluntarily extend the time period [for the investigation] fooret m
than an additional 90 days.” 29 C.F.R. § 1614(éPp@mphasis added)hesigned Notice,
therefore, mayelieve the Agencfrom default judgemeritas a sanction for the agency’s failure

to complete an investigation within the 18@y period specified &9 C.F.R. § 1614.108(e).”
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Royal v. Dept of Veterans AffairsEEOC Request No. 0520080052, 2009 WL 3163287, *1
(Sep. 25, 2009).See also Mallik v. Sebeliud64 F. Supp. 2d 531, 537 (D. Md. 2013)
(discussing thadministrativelevel sanctions for unsatisfactory Agency investigations found
proper inTalahongva—Adams v. Def the Interior EEOC Appeal No. 0120081694, 2010 WL
2253800 (May 28, 2010) arReading v. Dep’of Veterans AffairsEEOC Appeal No.

07A40125, 2006 WL 2992420 (Oct. 12, 200®ut here, it does little to upset Plaintiff’s right to
sue in this Court.

Plaintiff filed a formal administrative complaiof discrimination with the Agency on
October 12, 2015. ECF No. 25-2 at $6g alsdECF No. 25-2 at 32 (Agency’s Notice of
Receipt).The Agency’s 180-day deadline to complete the investigation of the conmalaom
April 9, 2016 Two daysprior, the Agency investigator emailed Plaintiff's counsel “requesting
that [Plaintiff] sign and return the attached extension ASAP.” ECF No. RGiatiff returned
the “Notice ¢ Extension’ dated April 11, 2016 and signed only by Plaintiff. The Noticerely
stateghat “I agreeto extend the [complaint processing and/or investigptinee frame for the
above referenced complaint up to 90 days. | understand that this extension does not
automatically mean that it would require the full 90 daiZCFNo. 25-2 at 35Plaintiff then
filed this civil actionon May 13, 2016, before the 90-day extension expiDegoite the filing a
complaint in federalaurt, the Agencgompletel its investigatioronJune 15, 201&CF No.
25-2at 2

Defendant Burweltontends that Plaintiff’'s signed Notice of Extension, when read with

the December 22, 2015 claims acceptance {ettedocument provided three months prior to the

14 Defendant Burwell writes, “The Agency’s 180 day deadline to complete theigatést of the
complaint was scheduled to run on April 11, 2016. ECF Nd. @621.” That isncorrect. One hundred
and eighty days after October 12, 2015 is April 9, 2016.
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Notice of Extension—provided sufficient notice to Plaintiff that the 90-day extengouldbar
Plaintiff from filing a civil action in this Courtor an additional 90 day3he December 22
claims acceptance letter states ttla¢ regulations require the Agency to complete its
investigation of this complaint within 180 calendar days from the date on which the individual
complaint was filed except when a complainant and the agency voluntarily agreiinig, Wy
extend the time period by up to an additional ninety (90) calendar days, or wherglairis
amended.ECF No. 25-2 at 3PDefendant Burwell assertisat the letter of receigtrovides
Plaintiff with sufficient notice that thHotice of Extensiommplicitly contained a waiver of
Plaintiff's statutory right to sue after 180 days. ECF No. 35'at 5.

Even assuming the Agency provided Plaintiff with sufficient notice of teetsfof the
Notice of Extension, the Notice of Extensitself was untimely executedwo days after the
180-day investigatory period ended. Accordingligintiff's statutory right to filen this Court
pursuanto 42 U.S.C. 8§ 2000e-16(c) vested on April 9, 2016, prior to execution of the
agreementimportantly, Defendant provides this Court no authority for hdwaaline Notice—
executed only for the purpose of extending the investigation time for “up to 90 days™tsdives
Plaintiff of aright thatvested two daybeforeand thaimust be strictly construed and vigorously
honored. Seelrwin v. Dept of Veterans Affairs498 U.S. 89, 94 (1990) (citirigbrary of
Congress v. Shaw78 U.S. 310 (1986)) (“8 2000e—16(c) is a condition to the waiver of
sovereign immunity and thus must be strictly construe@f’)Harris v. United State®19 F.

Supp. 343 (S.D. Cal. 199@)ismissing complaint where plaintiff consé¢ata 90day exten®n

!5 Defendant Burwell also argues that “the Agency was deprived of the opppttuoonclude its
investigation within the time frame agreed to by Plaintiff. The Agency araed to abbreviate and
terminate the investigation because of Plaintiff's failoredoperate.” ECF No. 25-1 at 5. This argument
has no merit. The Agency completed its record of investigation on June 15, 2060 wiention of an
abbreviated investigation period, contradicting Defendant Burwell’s d¢fztrthe investigation was
abbreviated or terminated.
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within the 180-day periotbr agency review and then elected to terminate her complaint
following the completion of the investigatipn

Moreover,permittingPlaintiff's suit is consistent with the purpose of the H2g-
requirement. The 180ay time limit provides “prompt access to the courts in discrimination
disputes, a purpose that is so important that the administrative process willrbergiva finite
time to deahlonewith a given dispute.Payne v. Locke766 F. Supp. 2d 245, 249 (D.D.C.
2011)(emphasis addedinternal citations and quotations omitted). Accordingly, once the 180
days vests, the Plaintiff may exercise her right to bring her grievarthis Court. Indeeajfter
the180-day period, the Plaintiff may simphot partcipate in theadministrativanvestigation
processand insteadeave the fate of her claims to the federal courts to deSekePayne/66 F.
Supp. 2cat 250 (D.D.C. 2011) (quotingaudadio v. Johann$77 F. Supp. 2d 590, 602
(E.D.N.Y. 2010)) see alsaNilson v. Pena79 F.3d 154, 166 (D.C. Cir. 1996Dnce a
complainant files a complaint or appeal and cooperates with the agency or EEIBG0 fays,
he is not required to take any further action to exhaigsatdministrative remedies.’Brown v.
Tomlinson 462 F. Supp. 2d 16, 21 (D.D.C. 20@@&ailure to cooperate or dilatory behavior at
that point [after 180 days from the filing of the complaint] in the administrativeepdiegs
alone should not result in the loss of the right to file suit in district couRIgintiff's federal
action, therefore, will remain in this Court.

2. Retaliation Claims againstDefendant Burwell

Defendant Burwell nextontend Plaintiff’s Title VII pregnancybasedetaliation clains
against the Agencyust be dismissdoecause Plaintiff failetb timely amend th&EO Charge
to include this claimTimely amendment of the EEOC Charge is properly considered under Rule

12(b)(1) as it goes to the scope of Plaintiff's exhausted cléersderson v. Town of Hope
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Mills, No. 5:13€V-635-FL, 2013 WL 5954816, at *3 (E.D.N.C. Nov. 6, 20E3)d, 594 F.
App’x 195 (4th Cir. 2015) (due to untimely amendment of EEOC charge, “the court lacks
jurisdiction to hear his retaliation claim'Qf. Miles v. Dell, Inc, 429 F.3d 480, 492 (4th Cir.
2005) (citingSloop v. Mem’l Mission Hosp., Ind98 F.3d 147, 149 (4th Cir. 1999) (due to
improper amendment of initial charge considered failure to exhaust adntivésteanedies
circuit court vacated judgment on the merits of the claim).

Plaintiff contendghatthe retaliation claim was part of the verified charge and the
complaint initially lodged with the EEO and so the claim was exhaustéth regard to
retaliation for opposing discriminatory employment practices basseéxand disability, he
Court agreesWhen Plaintiff first filed her formal complaint with the EEO, she noted (by
checking appropriate boxes) that she had been discriminated based saxand,disability
specifically “high risk pregnancy.” Plaintiff alsoaimtained a retaliation claim, specifically
statingin the retaliation section of the form th&Complainant disclosed she was in a high risk
pregnancy and needed accommodation. Complainant was then terminated on August 25, 2015.”
In another section ohe form where Plaintiff was asked to “best describe” her complaint,
Plaintiff stated that she was terminated after she advised her NIH supethets'she was in a
high risk pregnancy and needed an accommodation to reduce the amount of walking she was
required to perform”; that she was placed on a performance improvement plan “imigediate
after she told coworkers that she was pregnant and she began showing” anchmaseeat the
end of PIP after requesting accommodation for her pregnancy; and tiralishe was
terminated from her contract position with Leidos at the request of NIHraffaesting a further

accommodation for her pregnancy on August 12, 2015. ECF Noa88-1
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In response, on December 22, 2015, the Agémeyissued Plaintiff a letter identifying
theverified charges follows:

In your client's complaint, Ms. Sillah alleges she was
discriminated against on the bases of her race (Black), sex (female)
and disability (physical) when:

1. On August 25, 2015, Complainawas terminated from her
contract position as a Patient Care Coordinator Il. Complainant
alleges that she was terminated by her supervisors upon
learning of her high risk pregnancy.

ECF No. 20-2.

The EEO investigator then specifically explofdintiff's retaliation claims.The
investigator asked Plaintiffo “identify the EEO activities that you engaged in that resulted in
the reprisal action at issue in this complaint.” ECF No. 25-2 &Pkdntiff's Affidavit, Feb.19,
2016). The investigator further asked how the individuals responsible for the retalebiaid “
have known of this prior EEO activity at the time of the treatment at issue in trestcu
complaint.”ld. In response, Plaintiff explains that after informing Ms. TalaAliams of her
high-risk pregnancy and her intent to complain to the EEO, she was termicdated.

Clearly Plaintiff sEEO complaint, the verified charge and the subsequent investigation
all contemplated Plaintiff's Title VIl retaliatioolaim on the basis adex Theverified charge
includes Plaintiff's protected activity of informing her supervisors of g hisk pregnancy;
the adverse action of termination, and the temporal and causal connection between the two. Th
investigation further explores whether Plaingifidditional protected activity of complaining to
the EEO factored into terminating Plaintiff as further evidence in suppolaiotif's retaliation
claim. SeeWilkinson v. Rumsfeld.00 F. App’x 155, 158 (4th Cir. 2004) (finding a claim

administratively exhausted where “the agency itself investigated theftgotivities that the

District Court refused to considerfRock v. McHugh819 F. Supp. 2d 456, 472 (D. Md. 2011)
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(finding a claim propdy exhausted where the fruits of the fact investigation revealed a claim of
disability discrimination) Westmoreland v. Prince George’s Cty., Mdo. 09CV-2453 AW,
2010 WL 3369169, at *5 (D. Md. Aug. 23, 20X@jting E.E.O.C. v. Gen. Elec. C&32 F.2d
359, 365 (4th Cir. 1976)) (finding claim exhausted where the investigation revealed ewfience
discrimination on other grounds not alleged in the administrative compRiaittiff's Title VII
pregnancy and disability retaliation claims, therefetgyive dismissal.

3. Untimely Contact with the EEO Office Barring PIP Claims

Defendants next assert that Plaintiff's clairegarding placement on a PdRe barred by
Plaintiff's late contact with the EEO officBlaintiff concedeshowever, thatéingplaced on a
PIP is noftself actionable under Title VIECF No. 30 at 13 (citingenserGraf v. Chesapeake
Employers’ins. Co, 616 F. App’x 596, 598 (4th Cir. 2015) (plaintiff failed to state a claim
because PIP did not involve lower pay, demotion, non-selection, or significantly different
responsibilities)Wooten v. Gruenber@016 WL 1364043, at *6 (E.D. Va. Apr. 4, 2016) (PIP
not an adverse employment actiovigrrier v. Sebelius2010 WL 1222740, at *10 (D. Md. Mar.
23, 2010) (PIP was not actionalbecause it “did not alter any aspect of [plaintiff's] career)).
Rather, Plaintiff's allegations regardinglacement on a Plfay provide further background or
evidentiary support for her othelaims Cf. Evans80 F.3d at 962 (“Charges filed outside [the
required] time frame are barred, but a discriminatory allegation may stdtitide relevant
background evidence for valid claims.Newby v. Whitmgr840 F. Supp. 2d 637, 647
(M.D.N.C. 2004) (applyindevansto a timebarred incident with a supervisor).

D. Defendant Burwell’'s Motion to Dismissor for Summary Judgment
Purportedly seeking dismissal pursuant to Fed. R. Civ. P. 12(b)(6), Defendant Burwell's

motion attacks the viability of the asserted claims in the Amended ComplaintdBeten
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Burwell frames her motion as a motion to dismiss, or in the alternative motion for syummar
judgment; however in addressing the merits of Pimtlaims, Defendant’s challenges are not
confined to the four corners of the Amended Compl&aeHelfand v. W.P.1.P., Inc165 F.
Supp. 3d 392, 397 n.6 (D. Md. 2016). Instead Defendant Burwell relies on the record of
investigationattached as an bit to the motion, and argues the meot what “the evidence
reveals; thereby urging this Court to trela¢rmotion to dismiss as one for summary judgment
in herfavor. See e.g.ECF No. 25-1 at 26.

At the outset, the Court notes tlizfendant Burwel€larified at the March 17, 2016,
motions hearing that she too deeatismissal of Plaintiffs race discriminatiomrlaims warranted
under Rule 12(b)(6fpr the same deficiencies in pleading as raised by Leidos. Accorgdiagly
the same resns articulated abovie Court grants this motiomith leave for Plaintiff to amend
her complaints to her racbased discrimination claims under Title VIl a®d 981.

Plaintiff alsoconcedsthat she cannot pursue punitive damages against Defendant
Burwell as a matter of law, and she only seeks punitive damages against Defenndiasta
private employer. ECF No. 30 at 18 (citing ECF No. 14 at 13 (seeking “punitive damages as
permitted by law)). Accordingly, Defendant Burwell’'s motion to dismiss as to the claim for
punitive damages is granted.

To the extent Defendant Burwell seeksnmary judgment d?laintiff's remaining
claims the Court will deny the requegt.district judgeretains “complete discretion to
determine whether or not to accept the submission of any material beyond the pléating
offered in conjunction with a Rule 12(b)(6) motion and rely on it, thereby converting ti@mot
or to reject it or simply not consider iStrothers v. City of Laurel, Md118 F. Supp. 3d 852,

860 (D. Md. 2015) (quoting 5C Charles Alan Wright & Arthur R. Milleederal Practice and

28



ProcedureS 1366 (3d ed. 2004, 2011 Suppagcord Sager v. Hous. Comm’n of Anne Arundel
Cty.,, 855 F. Supp. 2d 524, 542 (D. Md. 2012). This discretion “should be exercised with great
caution and attention to the parties’ procedural righdk.In general, courts are guided by
whether consideration of extraneous material “is likely to facilitate the diigposf the action,”
and “whether discovery prior to the utilization of the summary judgment pro¢eslure
necessaryld.

No formal dscoveryhas been takemm this action. Ordinarily, “[a] district court should
refuse to grant summary judgment when an opposing party needs additional timglieteom
discovery and properly respond to the motidwat’| Coal. for Students with Disabilities Educ.
& Legal Def. Fund v. Scale450 F. Supp. 2d 845, 848 (D. Md. 20Qdi)ing HealthSouth
Rehabilitation Hosp. v. American Nat. Red Crdg€¥l F.3d 1005, 1009 (4th Cir. 1996)here,
as here, additional discovery ought in fairness to be taken prior to resolution ofrsumma
judgment motionsa plaintiff must submit an affidavitemonstrating whgertaindiscovery is
necessarySeeFed. R. Civ. P. 56(dRine Ridge Coal Co. v. Local 8377, United Mine Workers
of America 187 F.3d 415 (4th Cir. 1999).ere,Plaintiff hassatisfied Rule 56(d) regarding the
need for additional discovery to be taken prior to the resolution of Defendant Burweibsasy
judgment motionand so Defendant Burwell’'s motion is denied.

IVV. CONCLUSION

For the reasons discussed above, Defendanb&eidotion to Dismissis GRANTED in
part becausél) Faintiff failed to exhausheradministrative remedies with respect to her claim
of race discrimination under Title VII, the Maryland Human Relations Act, anitdmgomery
County Human Rights Act; and (2) Plaintiff failed to adequately plead racendisation under

§ 1981. Plaintiff will be given 14 days to amend her § 1981 claim consistent with this opinion.
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The remainder of Defendant Leidddotion to Dismissis DENIED. As a result, the follawg
claimsagainst Leidosire properly before this Cowahd have been adequately plead

(1) sex/pregnancy discriminatiamder Title VII, the Maryland Human Relations Act, and the
Montgomery County Human Rights Act; @sability discrimination under thADA,
Rehabiltation Actthe Maryland Human Relations Act, and the Montgomery County Human
Rights Act and (4)retaliationunderthe ADA, Rehabiltation Act, the Maryland Human
Relations Act, and the Montgomery County Human Rights Act related to disahdityraler
Title VIl related to sex/pregnancy.

For the reasons discussed above, Defendant Burwell's MatiDismissis GRANTED
in part becausPlaintiff failed to adequately plead race discrimination udatse VII, the
MarylandHuman Relations Act, and the Montgomery County Human RightPAantiff will
be given 14 days to amend Aetle VIl and § 1981race discriminatiomlaims consistent with
this opinion.The remainder of Defendant BurwelRéotion to Dismissis DENIED. As a result,
the following claims are properly before this Caamtl have been adequately plegainst
Defendant Burwell(1) sex/pregnancy discrimination under Title VII, the Maryland Human
Relations Act, and the Montgomery County Human Rights Actli§gbility discrimination
under the Rehabiltation Act, the Maryland Human Relations Act, and the MontgomantyC
Human Righs Act and (4)retaliation under thADA, Rehabiltation Act, the Maryland Human
Relations Act, and the Montgomery County Human Rights Act related to disahdityrader
Title VII related to sex/pregnancy.

A separate order will follow.

3/22/2017 IS/

Date Paula Xinis
United States Districiudge
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