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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
(SOUTHERN DIVISION )

Manus Dorsey ;
Plaintiff, ))
V. : ) Civil Case No.: 8:18-01959GLS
Converse, Inc., et al. : )
Defendant. ;)

MEMORANDUM OPINION

Pending before this Court, by the parties’ consent, are Motions for Summary Judgment
and Responses in Opposition thereto. (ECF Nos. 103, 106, 107, 115, 116, 117, 118, 119, 120,
121, 122, 123, 124 For the reasons skirth below, Defendan€Converse, Inc. (“Converses)
Motion for Summay Judgment is GRANTED, Third Partye®endanfTyco Integrated Security,
LLC (“Tyco”)’'s Motion for Summary Judgment is GRANTED, and Defendant Sachse
Construction, LLC (“Sachse”)’s Motion for Summary Judgment is GRANTED.

l. Factual Background

On or about November 16, 2013, Plaintiff Manus DorE®&aintiff’) was a computer
technician employed by Tycavho wasworking on the premises of a Converse retail store.
(ECF No. 35 at 3, 1 10; ECF No. 103 at 1; ECF No. 106 at 5). Plaintiff climbed a ladder to work
in a walkmounted cabinet fixturéhe “subjectcabinet”) (ECF No. 35 at-34, 11 1611; ECF
No. 103 at 1; ECF No. 106 at 5)The subject cabinefell from the wall, striking Plaintiff,
causing him to fall off of the ladder and sustain injuries. (ECF No. 35 at 4,  11; ECF No. 103 at

1; ECF No. 106 t5).
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According to Converse, Converse was constructing a new “Factory Outlet"pstor to
the date of Plaintiff's fall. (ECF No. 106 at 5). Converse contracted with Tyco tadl ias
security system in the storel. Plaintiff arrived that day at éhdirection of Tyco, and planned to
“complete the installation and programming of the security system and videeillance
system.”ld. It is undisputed by all parties thataintiff was not aware of the allegedly defective
condition of the equipment cabinet prior to the subject accidtkrdt 5-6, Ex. B at Answer 8
(Plaintiff's answers to Converse’s interrogatories).

The subject cabineand the support for the cabinet werestalled by Converse’s
contractors and a subcontractor. (ECF No. 103 aD2fendaniSachse was under contract with
Converse to undertake tenant improvements from November 8, 2013 through November 13,
2013.1d. As part of these improvements, Sachse “affixed a plywood board to the wail of
office area” that was “intended tbhold a cabinet that would house electronic cables and
equipment.”ld. Subsequently, Orion Communications, Inc. (“Orion”), a subcontractor for
Converse under contractor Electro Standards Laboratories, Inc. (“ESL3lladsthesubject
cabinetover threedayson November 7, 2013, November 8, 2013, and November 11, 2013.
(ECF No. 120t at 3) (Orion’s answers to Plaintiff’s interrogatories).

All parties to this matter have adoptelhintiff's expert report, which was written by
Beacon Scientific’'s Georg8aunders and Dr. Jason Kiddy. (emphasis supplied). The report
represents that the cabinet fell from the wall, but the support for the cabinet dall.n¢ELCF

No. 1201 at 3; ECF No. 103 at 2; ECF No. 106 at 6; ECF No-4)18The expert repofurther

states that “[tlhe photographs . . . clearly show the rearmalinted section of the equipment
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cabinet remaining in place throughout the event.” (ECF No-414811). The report contains
the following six final conclusions:

(1) the cabinet “did not hee a structural failure that would have led to the center section
and door of the cabinet coming apart from the rear section and falling from the wall”;

(2) “the quickrelease, retractable hinge pins were in the retracted/unlocked position
immediately aftethe accident”;

(3) “[wl]ith the rearto-center section hinges in the unlocked position, the center and front
door sections of [the cabinet] can rest on the rear wall section of the cabinet such that
its weight is supported. This is, however, an impropeaiiagion of the cabinet and
would pose a hazardous condition to anyone working with or in the vicinity of the

cabinet. The improper/negligent installation was performed by the defendahts
matter”;

(4) “[tlhe pin to the seHatching closure mechanisrwas installed or assembled
incorrectly providing less resistance to the center section coming awayifeoraar
section/wall”;

(5) “the installer of [the cabinet] should be clearly aware of the requirerndatk the
hinge pins in position and is provided with clear information on the proper level
position to do such”;

(6) “[t]he failure to properly install [the cabinet] by the defendants in this matierthe
cause of the subject accident and plaintiff's injuries and damages.”

Id. at 14-15.

Il. Procedural History

Plaintiff filed his Second Amended Complaint on November 4, 2016 against Defendants
Converse, Orion, ESL, and Sachg&CF No. 35).In it, Plaintiff alleges that Orion, ESL, and
Sachse were negligemt their installation othe subjetcabinet and failed to warn Plaintiff of
the dangerous condition of teabject cabineld. at4-6. Plaintiff also avers that Converse was
directly negligent because it “knew or should have known that the subjectnwalt cabinet

fixture was improperly installed” and failed to inspect the premises fodangerous conditions,
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to repair or rid the premises of the same, and to warn Plaintiff of all dangerouslougzand
unsafe conditiondd. at 7~8. In addition, Plaintiff asserts that Converseisariously liable for
the other Defendants’ installation of the walbunt cabinebecauseConverse was in control of
the work performed by the other Defendafdsat 6-7.

On December 14, 2016, Converse filed a Third Party Complaint against aligging
that if Converse is liable to Plaintifibr his injuries, Tyco has a duty:tq1) indemnify Converse
under Tyco and Converse’s contract; (Bay damages for breaching the contract’s liability
insurance procurement provision; and (3) pay Converse for contribution to the extents€asve
not entitled to indemnity (ECF No. 46). Defendants Converse, Orion, ESL, and Satfse
filed crossclaims against one anothaleging that the others weegher wholly or contributorily
liable for Plaintif's injuries. (ECF Nos. 38, 48, 57, 70).

While discovery was still ongoing, Sachse, Converse, and Tyco filed Motions for
Summary Judgmeht (ECF Nos. 103, 106, 107). This matter was referred to me for All Further
Proceedings. (ECF No. 108). The parties have fully briefed the Motions foan&yndudgment
and they are ripe for disposition. (ECF Nos.41Z%4). Pursuant to Local Rule 105.6, the Court
deems that no hearing is necessary.

1. Standard of Review

Rule 56 of the Federal Rules of Civil Procedure provides phgies to asummary
judgmentaction who are “asserting that a fact cannot be or is genuinely disputed must support

the assertion by: (A) citing to particular parts of materials in the recamidding depositions,

documents, electronically stored information, affidavits or declaratioqslaions (including

! The Scheduling Order (ECF No. 92) reveals that discovery ended oBM2@18.
4
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those made for purposes of the motion only), admissions, interrogatory answers,ror othe
materials; or (B) showing that the materiai®d do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to support the
fact” Fed. R. Civ. P. 56(¢))(A)—(B). A material fact is one that “might affect the outcome of
the suit undethe governing law.Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A
genuine issue over a material fact exists “if the evidence is such that a reasonabtaulgiry
return a verdict for the nonmoving partyd. In considering a motion fousnmary judgment, a
judge’s function is limited to determining whether sufficient evidence existsctainaed factual
dispute to warrant submission of the matter to a jury for resolution atdriat. 249.

After a moving party has established the absesfca genuine issue of material fact, the
nonmoving party must present evidence in the record demonstrating an issue of bact t
resolved at trialPension Ben. Guar. Corp. v. Beverf§04 F.3d 243, 24€l7 (4th Cir. 2005)
(citing Pine Ridge Coal Co. v. Local 8377, UMW87 F.3d 415, 422 (4th Cir. 1999))he
burden can be satisfied through the submission of discovery mat&aisick v. Celotex
Corp., 736 F.2d 946, 958 (4th Cir. 1984). To defeat motions for summary judgment, on the other
hand, the nonmoving party cannot simply cast “metaphysical doubt” on the matesalbfzc
rather must provide specific facts demonstrating a genuine issue favatalshita Elec. Indus.

Co., Ltd. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citing Fed. R. Civ. P. 56(e)).
Summary judgment will be granted if the nonmoving party “fails to make a shoufiingjent to

establish the existence of an element essential to that party’s case, and on atpentyhwill

bear the burden of proof at trialCelotex Cop. v. Catretf 477 U.S. 317, 322 (1986).
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The Court must construe the facts and documentary materials submitted by it part
including the credibility and weight of particular evidence, in the light most fhieota the
party opposing the motiondassm v. N.Y. Magazine, Inc501 U.S. 495, 520 (1991) (citing
Anderson 477 U.S. at 255)). A mere scintilla of evidence is insufficient to create an issue of
material factSee Barwick736 F.2d at 958-59.

This Court has an affirmative obligation to prevent factually unsupported claims and
defenses from going to tridbewitt v. Pratt 999 F.2d 774, 778—79 (4th Cir. 1993) (quothedty
v. GravesHumphreys C.818 F.2d 1126, 1128 (4th Cir. 1987)). If thedence presented by
the nonmoving party is merely colorable, or is not significantly probative, suymodgment
must be grantedAnderson477 U.S. at 249-50.

IV.  Analysis

To establish a cause of action for negligence in Maryland, a plaintiff must foove
elements: (1) defendant was under a duty to protect the plaintiff from injury; (2¢teddnt
breached that duty; (3) the plaintiff suffered actual loss or injury; and (4lo$seor injury
proximately resulted from the defendant’s breach of thg. @ge Wankel v. A&B Contractors,
Inc., 127 Md. App. 128, 157 (1999).

a. Converse’s Motion for Summary Judgment
1. Legal Standardsfor Negligence/Vicarious Liability

Plaintiff brings this action against Converse under theories of both negligadce a

vicarious liability. Generally, an employer of an independent contractor is not liable for the

negligence of thendependentontractor othe independentontractor'semployeesSee Rowley

v. Balt, 305 Md. 456, 461 (1986)Exceptions to this general rule are numerous, but generally
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fall into one of three categories: (1) negligence of the employer in selertgtgicting, or
supervising thendependentontractor; (2) nomelegable duties of the employer, arising out of
some relation toward the public or the particular plaintiff; and (3) work which is diyecia
peculiarly, or “inherently” dangerou8ppiah v. Hal] 416 Md. 533 (2010) (citing tRowley 305
Md. at 462). Under these exceptions, liability is imposed onethployerwho hiresthe
independent contractor under one of two theories: vicarious liabilityacual fault of that
employer.d.

Undera theoryof vicarious liability, enployers of independent contractors madhere
to a “safe workplace” doctrinehen said employers own or have control over the property on
which the work is to be completedhis doctrines a norrdelegable duty under which “one who
employs an independent contractor has a duty to provide a safe workplace for theeempfo
the corractor.” I1d. at 463;498. This theory of liability, however, “rests on the assumption that
the harm in question was caused by a condition on the prdpaotyhecausef the workthat
the independent contractor is doidgpiah 416 Md. at 553.

A possessor of land is subject to liability for physical harm caused to invitées dnly
if, he: (a) knows or by the exercise of reasonable ¢areuld discover theinsafecondition, and
should realize that it involves an unreasonable risk of harsut¢b inviteesand (b) should
expect thathe inviteeswill not discover or realize the danger, or will faol protect themselves
against it;and (c) fails to exercise reasonable care to pratedeesagainst the dangeld. at

553 (quoting Restatemerif Torts, § 343). In other words, the duty imposed upon employers is

to “use reasonable and ordinary care to keep [their] premises safe for the[gj\and to protect
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[them] from injury caused by an unreasonable risk which the invitee, by exemidingry care
for his own safety will not discoverRowley 305 Md. at 465.

Alternatively, employers of independent contractors can be liable under a theory of
“actual fault when they have “retained control of the details of the wohllppiah 416 Md. at
554. General control, however, is iffstient to establish liability. There must be such retention
of a right of supervision that the contractor is not entirely free to do the work in his owidway
The control must be more than, for instartbe fdlowing scenarios (1) a general right to der
the work stopped or resumed; (®) inspect itsprogress or to receive reports; (3) to make
suggestions or recommendatowhich reed not necessarily be followedr (4) to prescribe
alterations and deviats.” Id. (quoting Restatement of Torts, §414).

2. Converse’s Arguments

In the instantcase,Converse was the employer of independent contractor ESL and its
subcontractor, Orion. Converse makes the following arguments regardintgits the subject
accident: (1) “Converse did not install or perform any work or maintenance on theovadt
cabinet befae Plaintiff's injury” and (2) “[the record clearly establishes that Converse had no
actual notice of any defective condition and Plaintiff’'s onlidemce establishes that Converse
could not have known about any defect in the walbunt cabinet.” (ECF No. 106 at 9)
(emphasis in original)

With regard to control over the installation of the cabir@bnverse contendthat
“[h]aving hired reputable and competent independent contractors to perform this work, €onvers

played no role in the installation of the subject wadlunt cabinet.ld. Converse’s affiant and

Store Construction Manager, Sam Waterman, states also that Converse “did nhotlobee,
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or supervise the personnel who did assemble or install the subject wall cabirg&t. N¢E 1061
at 1).

Converse further asserts that it did not create any hazardous or defectiveorcpsdit
Plaintiff is limited to arguing that Convergaew orshould have knowrmabout the defective or
hazardous walmount cabinet.(ECF No. 106 at 9). With regard to notice, Converse avers that
there was no way for it to know about the defective condition, as Plaintiff's expenfrmed
that the cabinet would appear to be stable and it would support its own weight untdelistod
Id. at 10. Converse asserts that it did not have a duty to “go behind its hired contractors to
inspect their work because no such duty exists.”

Plaintiff, in oppositiori, does nodispute Converse’s statements, but instead asserts that
“discovery in this matter is ongoing and thus the Defendant’s Motion is prenaaidi€hould be,
accordingly, denied.” (ECF No. 116 at 3). Plaintiff argues that “[tlhe appropuiatg when a
summary judgment motion is premature is to deny the motion until the nonmoving partydhas ha
the opportunity to make full discovery.” FurthetaiBtiff explains that “it is imperative that
Plaintiff be afforded the opportunity to explore through [ESL], the validity” of Coeers
contention regarding its relationship with its independent contracltdrsat 4. Plaintiff

specifically notes that he has not received written discovery from EShaadathe opportunity to

depose Orion’s withessds. at 4-5.

2 The Court notes that ESL also filed an Opposition to Converse’s Motion fam&yndudgment. (ECF No. 120).
ESL had an opportunity to file its own Motion for Summary Judgment, bigadgpropounds its arguments in a
response that is not responsive to the issues of whether: (1) Goisvéeble under a premises liability theory or
(2) Converse’s direction of the contractors it emptbyeas so detailed as to warrant a finding that Converse is
directly negligent. It is questionable whether ESL has stgni file an Opposition at all.See, e.g.Jarrett v.
Green 320 F. Supp. 1132, 1134 (N.D. Ga. 1970) (doubtimgther a calefendantcan object to a motion for
summary judgment made by anotherdedendant). Neverthelessthe Court has considered ESL’s Opposition and
the facts therein, ands set forth hereithe Court will still grant Converse’s Motion for Summary Judgment.

9
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In its Reply to Plaintiff's Opposition, Converse states that “Plaintiff has draple
opportunity to conduct discovery, and as of the filing of this reply, [E®Hd] Orion have served
executed discovery responses on Plaintiff. There is no evidenceyimfathe record that
Converse could be held vicariously liable for the actions or inactions of [ESL] anddor.”O
(ECF No. 122 at-#2). Converse argues, by examptleat Plaintiff requested 120 days to finish
discovery in January 2018, yet did not take a single deposition in the following founsridnt
at 5. Converse attached a copy of Converse’s Answers to Plaintiff's Intesraagato its Reply.
(ECF No. 1224). In the Answers, Converse represents that it “hires quality instalidrs
reputatle companies that follow their own policies relative to the processes of installing
communication equipment and wirindd. at 8.

3. The Court’s Findings

Plaintiff argues that he has not had sufficient time for discovery. The Gotas$ that
this casehas been ongoing since 2016, so even without the procedural deficiency in Plaintiff's
request, the Court is skeptical about Plaintiff’'s claim that he has not had enmeglioti
discovery. Had Plaintiff set forth specific reasons in an affidavit or gegidarper FRCP 56(d),
however, the Court may have had a better understanding of Plaintiff's discowayy.del

Although Plaintiff properly cites to Federal Rule of Civil Procedure 56(d) in his
Opposition, Plaintiff fails to meet the requirement of the nde“show[] by affidavit or
declaration that, for specified reasons, it cannot present facts essenisilfyoits opposition.”
Fed. R. Civ. P. 56(d). Plaintiff cited Webster v. Rumsfeld56 Fed. App»571 (4th Cir. 2005)

in support of his contention thda Motion for Summary Judgment is inappropriate and should

be denied if discovery has not concluded.” (ECF No. 116 at 3). Ewelistey however, the

10
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plaintiff filed an affidavit statinghe specific reasons whye needed additional discoveSee
Webster 156 Fed. App’x at 580. In addition, the Fourth Circuit has repeatedly held that a party
may not simply assert in its brief that discovery was necessary witbaytlying with the
requirement foa Rule 56 affidavitSee Nguyen v. CNA Cor@g4 F.3d 234, 242 (4th Cir. 1995)
(citing to Paddington Partners v. Bouchard4 F.3d 1132, 1137 (2d Cir. 1994) (stating that “a
failure to file an affidavit . . . is itself sufficient grounds to reject a clidat the opportunity for
discovery was inadequate.”)Jhe Court rejects Plaintiff's assertion that the Court must deny or
delay ruling on Converse’s Motion for Summary Judgment because of Plainilfire fio abide

by the dictates of Federal Rule ai/{CProcedure 56(d).

Under Maryland premises liability law, Converse’s duty to Plaintiff was to “use
reasonable and ordinary care to keep [its] premises safe for the invitee[slo protect
[Plaintiff] from injury caused by an unreasonable risk which the invitee, bxgiskeg ordinary
care for his own safety will not discoveRbwley 305 Md. at 465. Converse has asserted that it
could not have known of the danger posed by the defective wall-mount cabinet. (ECF No. 106 a
9). Plaintiff's expert repd supports Converse’s contention in that the repiaites, in parthat
the quickrelease hinge pins that were improperly positioned at the time of the accielent w
“located on the inside of the enclosure.” (ECF No.-4Gf 7). The experts opinedtime report
that “we expect that the cabinet will remain seated in this position, albeitiprestgy until it is
dislodged’ Id. at 13. Plaintiff, in response, has not set forth any facts alleging that Converse had
a duty to inspect the interior of tisabinet, where the hinge pins were located.

Construing the evidence in the light most favorable to thenmawving party,the expert

report establishes thalhe defective portiorof the cabinet was inside of the cabimetd not

11
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readily discoverable by the owner of the premises unless the deolkthe additional step of
opening the cabinet and inspecting iThere is no evidence in the record that supports the
argument tha€Converse had an additional duty to inspectsiligectcabing after it was installed

by Orion (a subcontractor under ESlwho was an independent contractor employed by
Converse). Nor is there evidence in the record that Converse did actually look inside of the
subject cabinet. To rebut Plaintiff’'s contention th&onverse had such a duty to inspact
therefore sbuld have known about the hinge pins, Conveatsached discovery responses that
stated that the independent contractors used their own policies. (EARNb.at8). Again,
Plaintiff has no presentd any evidence thatlemonstrates that Converse had an additional duty
to inspect the cabinet or that Conveastually inspected the interior of the subject cabinet

Furthemore Converse and its contractors have set forth undisputed facts that ESL and
Orion acted independently from Converse. Plaintiff has not set forth any fadispute
Converse’s claim that it had no role in the installation and did not oversee ESL and Orion so
carefully as to notice the interior of the completed cabinet.

As to acual fault, Plaintiff has noprovided anyevidence to support a finding that
Converse was involved in the detadfits independent contractors’ workConverse contends
that it left its independentbatractors to finish the requested tasks without additional instruction
from Converse. (ECF No. 106 at 9). Notably, Convelses not even assert that it reserved a
right to inspect or direct the work, which is a lower threshold of control that wouldonger
liability onto Converseld.; see also Appiah416 Md. at563-64. Plaintiff has not presented

evidence establishing the requisite amount of control for liability, that “dméraxctor is not

entirely free to do the work in his own wayAppiah 416 Md. at 554 (quoting the Restatement

12
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of Torts, § 414). Converse’s statement that the independent contractors and their sedntrac
worked under their own policies is unrebutted by PlairfiéfeECF No. 122-4 at 8.

Plaintiff has not presented any evidence that Converse breached its dutgiaplibyer
of independent contractors under either a vicarious liability theory ortaal dault theory. A
reasonable jury could not find in Plaintiff's favas to Converse’s liability Accordingly, there
are no genuine issues of material fact regar@ogverse’s alleged liabilityAs a matter of law,
construing the facts in favor of the noroving party, Defendant Converse’s Motion for
Summary Judgment must be granted.

b. Tyco’s Motion for Summary Judgment

In its Motion for Summary Judgmentycoassets that “[i]f the Court grants Converse’s
Motion, there is no basis for Converse’s Third Party claim against Tyco and Tyco would be
entitled to summary judgment as well.” (ECF No. 107 ;aE@F No. 124at 2. Plaintiff's
Opposition to Tyco’s Motion for Summary Judgment concedes the same. (EGB3Nat 2, |
6) (“Plaintiff agrees that Tyco would be entitled to Summary Judgment if thi®rdble Court
grants Defendant Converse’s Motion for Summary Judgment”).

The Court finds that the Third Party Complaint against Tyco is predicated onrayfofdi
liability as to Converse. (ECF No. 46) (alleging indemnity, breach of corftvadtilure to
procure insurance as agreed to under contract, and contributionya®jps€e also Wankel27
Md. App. at 171(stating “a thirdparty complaint is ‘by its nature . . . a contingent clagm’
(internal citation omitted).

Wankelis instructive for this caseln Wanke] appellant Wankeand her fiancé were

awakened one night by an explosion caused by a natural gaSésakVankell27 Md. at 133.

13
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Wankel and her fiancé were forced to jump out of the bedroom window, which injured both of
them.ld. Appellant Gouzoulis, who lived next doto Wanke| was also injured in the fire, and
the two women sued, among others, the general contractor of the Wankel Home, DoR, Hor
Inc. ("Horton”). Id. Horton filed crosslaims against all of the Gbefendants on the theories of
indemnity and contipution.Id. On appeal, the court affirmed the entry of summary judgment in
favor of Horton, and thukbundthat Horton’s crosslaims against the CDefendants could be
properly dismissedld. at 171. Here, Converse filed a crosdaim for contributionand
indemnity against Tyco.

The Court has granted Converse’s Motion for Summary Judgment; therefore, Tyco’s
Motion for Summary Judgment is also grantesla matter of law.

c. Sachse’s Motion for Summary Judgment
1. Parties’ Arguments

Sachse moved for summary judgment on the grounds that “Sachse’s sole action remotely
related to the wall mounted cabinet was to affix a piece of plywood to the wall” and “the
plywood was not involved at all in the cause of the incident.” (ECF No. 103 at 3). Both the
photographdken after the incident and Plaintiff's expert’s report, Sachse avers, stippéatt
that the plywood was not involved in the cause of the incidéntSachse contends that it is
undisputed that the plywood board it mounted did not fall or causeiagythfall. Id.

In support of its pleading, Sachse provided shrn affidavit of Jeff Katkowsky, the
Vice President of Sachse Construction (ECF No-2)03In the affidavit, Mr. Katkowsky states

that Sachse “affixed a plywood board to the wall obHite area” as part of its responsibilities

under the contract with Converdd. at 1. Mr. Katkowsky states that Sachse’s contract “did not

14
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require it to install the cabinet and Sachse Construction did not install the caSadtse did
not recommendselect, specify, or purchase the cabinéd.”at 2. Further, Mr. Katkowsky
asserts that Sachse “played no role” in either: (1) the installation of theetali (2) the
installation of the electronics into the cabin&t. Nor did Sachse, according to Mr. Katkowsky,
“direct, observe or supervise the personnel” who handled either of the irmtall&@achse avers
that on November 13, 2013, it “made the space available to Converse to occupy and stock” and
the subject acciderdid not occur until November 16, 2013, “while Converse was in control of
its store.”ld.

Plaintiff disputes Sachse’s claim that it had no additional bmsides affixing the
plywood to the walin mounting the subject cabinet. (ECF No. 118 at Bhe only evidence
provided by Plaintiffs i@n email thateflectedthat Jeff Middleton, a project superintendent with
Sachse, “stated that as part of his duties he was to monitor the constructionl sgpa@t any
problems that ariseld.; see alsd&CF No. 1181 (email from Middleton to Britton). Due to the
content of this email, Plaintiff contends, Sachse must have “had a duty to monitor the
construction site, which presumably would include the installation of the subjeqmemui
cabinet, as wellsathe subsequent inspections of the subject cabinet prior to this accident.” (ECF
No. 118 at 4). Plaintiff then represents that he needs more time to conduct discovery and look
into Mr. Middleton’s duties at the time of the accidenbrder to establislbachse’s additional
role. Id. at 4-5. Plaintiff relies on the language of Federal Rule of Civil Procedure 56(d) to

support his contention that “a Motion for Summary Judgment is inappropriate and should be

denied if discovery has not concludettl” at 3.

15
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In response, Sachse explains that the email at issue “does nothing more than ask for an
reports or photographs about the accident so that Sachse could have a record of something that
had occurred at a jobsite where Sachse had worked.” (ECF No. 121 at 2). Further, Sachse
contends, had Sachse had a larger role in the mounting of the subject cabinet, the other
Defendants would have asserted cross claims to that ééfect.

2. The Court’s Findings

To survive summary judgment, Plaintiff must introduce speddictual evidence to
support his claim and cannot rely on mere speculatfemostbutter v. Bob Evans Farms, Inc.

2013 WL 4026985, at *7 (D. Md. Aug. 6, 2013). The evidence must amount to a “probability,
not just a possibility” that the defendant’s neghge caused the plaintiff's injurieBliskin v.
Baxter Healthcare Corpl07 F. Supp. 2d 669, 6412 (D. Md. 1999)aff'd, 213 F.3d 632 (4th

Cir. 2000).

As of today, the May 30, 201de=adline for discovery has long passed and Plamgier
presented additional evidence supporting his claim that Sachse had a largerralgixing the
plywood to the wafl. The Court findshat Plaintiff has not provided enough evidence to suppor
his assertiong orderto establish a material disputefatt. Even if the Court were to construe
the facts in the light most favorable to the Plaintiff, Plaintiff's proffered emaineonication
does not rise above “a mere scintilla” of evidence to create a material dispate & fational

trier of fact could not, taking the record as a whole, find for Plaintiff based on the email

communication alone&ee Scoitb50 at 380.

% For example, the Local Rules state that parties are permitted tofiledve to file a surreply. L.R.05.2(a).
Plaintiff neverasked for leave to do so.
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Plaintiff, in his Oppositionconcedes that he is “unable to adequately and completely
respond” and identifies additional evideroa in the record that would meet Plaintiff's burden,
such as evidence regarding “the nature and extent of all individuals and 'emtxgement
with the installation and subsequent management/inspection of the subject equifmmetuga
to the time othe accident involving Plaintiff.” (ECF No. 118 at 5). But none of this evidence is
in the recordas is required for a summary judgment matiee Pensigi04 F.3d 243, 24617
(4th Cir. 2005). Furthemore as mentioned above, the Court rejects Rfi;treliance on
Federal Rule of Civil Procedure 56(d) delay ruling on Sachse’s Motion for Summary
Judgment until the completion of additional discovieegause Plaintiff has failed to include an
affidavit or declaration as required by the RulgseFed. R. Civ. P. 56(d) (stating that when
facts are unavailable to the nonmovant, a nonmovant shall show “by affidavit or decl#rati
for specific reasons, it cannot present facts essential to justify its opp9siti

Plaintiff has failed to sdbrth evidence in the record to suggest that the issue of whether
Sachse was negligeit affixing the plywood—or had an additional responsibitityis in dispute
and must be resolved at trial. Because Plaintiff has failed to present evidemreary
judgment shall be granted.

V. Conclusion

For the foregoing reasons, Defendants Converse, Tyco, and Sachse’s Motions for

Summary Judgment a@RANTED. (ECF Nos. 103, 106, 107).

Dated: Septemb&7, 2018 s/
TheHonorable Gina L. Simms
United States Magistrate Judge

17



