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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THE HUMANE SOCIETY

OF THE UNITED STATES, *
Plaintiff, *
V. * Case No.: PWG-16-2029

NATIONAL UNION FIRE INSURANCE  *
COMPANY OF PITTSBURGH, P.A,,

Defendant.

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

In Humane Society v. National Union Fire Insurance,Qdn. DKC-13-1822 (D. Md.)
(“Humane Society’), the Humane Society of the United States (“Humane Society” or “HSUS”)
and two of its attorneys sued their insurdational Union Fire Insurance Company of
Pittsburgh, P.A. (“National Union”), for coveragmder a claims-made insurance policy. They
sought to recover defense costfating to a lawsuit filed agast them in the United States
District Court for the District of Columbia Although the lawsuit was filed during 2007, the
policy under which they sought caege required that claims firee made against them during
2009-2010 (“2009-2010 Policy”). Judge Chasangmnted partial summary judgment to
National Union with respect to Humane Society’s 2009-2010 Policy coverage claims, but denied
National Union’s other requestsrfsummary judgment as to thedividual plaintiffs. Before
Humane Society toncluded, Humane Society filed thésiit, seeking to recover the same

damages it sought iHumane Society, pursuant to two different surance policies. Compl.,
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ECF No. 1} National Union moved to dismiss to stay pending resolution bfumane Society
I, ECF No. 9, and then the partjeitly moved to stay this litigation on the same basis, ECF
No. 15. | granted the joint motion, staying this case wHilenane Society toncluded, and
reopened this case upontmnof final judgment inHumane Society. | ECF No. 16. Now,

becausees judicatabars this action, | will grant National Union’s motion and dismiss this case.
FACTUAL AND PROCED URAL BACKGROUND ?

In 2007, Feld Entertainment, Inc. (“Feld”) filsdit in the United States District Court for
the District of Columbia agaihghe Fund for Animals, an affilia of Humane Society. Feld
amended its complaint in 2010 to name Hum&oeiety and two of itsn-house counsel as
additional defendants. JuBp, 2015 Mem. Op. 1-3, ECF No. 84Hmmane Society. IHumane
Society sought to recover its litigation costs by providing notice on March 1, 2010 under
insurance policies (the 2009-2010 Policy and tBenployed Lawyer Policy”) that it held
through National Uniol. Seeid. at 3—4; Compl.  24. The 20@®10 Policy provided coverage

for “claim[s] first made againghe Organization [which was de&d to include Humane Society

! Citations to filings inHumane Society dre designatedHumane Society”; citations without
that designation are to filings the case pending before me.

% For the purposes of resolving National Uniokfetion to Dismiss, | accept the facts alleged in
Humane Society’s Complaint as tru8ee Aziz v. Alcola658 F.3d 388, 390 (4tGir. 2011). |
also may take judicial notice oburt records. Fed. R. Evid. 201(8ge also WW, LLC v. Coffee
Beanery, Ltd.No. WMN-05-3360, 2012 WL 3728184, at *6 (D. Md. Aug. 27, 2012).

% National Union issued to Humane Society three separate insurance policies that provided
“insurance protection for the Orgaation and Individual Insureds”:

(1) Policy No. 01-932-56-98, for the period June 1, 2009 to June 1, 2010 (the
“2009-2010 Policy™);

(2) Policy No. 965-95-51, for the perida@nuary 1, 2007 to January 1, 2008 (the
“2007-2008 Policy”); and

(3) Policy No. 01-950-29-84, for the period June 1, 2009 to June 1, 2010 (the
“Employed Lawyers Policy”).

Compl. 11 7(a)—(b), 9.



as the policy holder, as well as its affiliates]idgrthe Policy Period,” that is, from June 1, 2009

to June 1, 2010. July 30, 2015 Mem. Op. 17, Zumane Society .

When National Union refused to pay under the 2009-2010 Policy (having not yet
determined whether it would provide coveragettoa other claim), Humane Society (as well as
two individual plaintiffs, HumaneSociety's in-house aunsel) filed suit baskon that denial.
Compl., ECF No. 2 iHumane Society ILitigation began in the Circuit Court for Montgomery
County on June 21, 2013, where Humane Socadigged breach of contract and sought a
declaratory judgmentld. National Union removed the case to this Court, where it was assigned
to Judge Chasanow. ECF No. 1Hmmane Society. | Judge Chasanow issued a scheduling
order that set the deadline fgeeking leave to amend theatlings as August 15, 2013, ECF No.

11 inHumane Society, Humane Society neveequested an extensi of that deadline.

National Union denied coverage undeg tBmployed Lawyers Policy on April 13, 2015,
Compl. 1 26, but Humane Societyd not seek leave at that time to amend its complaint in
Humane Society to add a claim under that policy. On summary judgment after the close of
discovery inHumane Society, Judge Chasanow concluded thab coverage is available for
HSUS under the 2009-2010 Policy” because Feldl fieit against Humane Society’s affiliate
“in 2007, outside the 2009-2010 coverage qukii July 30, 2015 Mem. Op. 22, 25 fumane
Society I The Court entered judgment in Natiokalion’s favor on Humane Society’s claims
on July 30, 2015; the individual plaintiffs’ ctas remained pending. July 30, 2015 Order, ECF
No. 85 inHumane Society, bee alsaluly 11, 2016 Mem. Op., ECF No. 98Hiumane Society |

(summarizing procedural historyt. Ex. 4, ECF No. 10-2 (timeline).



Thereafter, on August 24, 2015, Humane Societsgde a claim . . . for National Union
to provide coverage under tB607-2008 D&O Policy” (“2007-2008 Policy”and on September
8, 2015, it sought leave to amend its complairtiimane Society, Inter alia, to add breach of
contract and declaratory judgment claims uritiet policy and the Employed Lawyers Policy,
alleging that National Union haejected its claim under the Bioyed Lawyers Policy on April
13, 2015 and was “anticipated to breach its caye under the 2007-2008 . .. Policy.” ECF
Nos. 87, 90, 90-2 itdumane Society. | National Union did indeed deny the claim on October
28, 2015. The Court denied the motion toeach on July 11, 2016, because Humane Society
failed to establish good cause for the untimetyendment or show dudiligence in pursuing
these claims, and the proposed amendment, almost a year after discovery closed and about two
months after the summary judgment ruling, vebpitejudice National Union. ECF Nos. 98, 99 in

Humane Society]

One month before Judge Chasanow denied leave to amend and while the individual
plaintiffs’ claims (which they assigned to riane Society) remainqaending, Humane Society
filed this suit on June 10, 202@yringing claims under the 2007-2008 Policy and the Employed
Lawyers Policy that are d@htical to the @ims they sought to bring irlumane Society. |
National Union moved to dismiss oragtthe claims in this case based res judicataand

principles of comity. ECF No. 9. The pesd fully briefed the motion, ECF Nos. 9-1, 10, 11,

* Humane Society contends that, “[b]ecatseh the 2007-08 D&O Policy and the 2009-10
D&O Policy are ‘claims made’ policies, HSUSpsrmitted to seek coverage on its own behalf
under one or the other of tpelicies, but not both at treame time.” Pl.’s Opp’n 5 n.7.

® Humane Society filed a mofi for reconsideration or afification, ECF No. 138 itdumane
Society ] eight months later, and Judge Chesa denied the motion, ECF Nos. 151, 152 in
Humane Society |

® Humane Society erroneously asserts that, ffm] Judge Chasanow, after some eight months,
denied HSUS’s motion for leave to amend, HSU&ptly filed this action in June 2016.” Pl.’s
Opp’n 6.



and then filed a consent motion stay the case pending resolutiontbimane Society, IECF
No. 15. | granted the consent motion, administedyi closed the casend struck the motion,

without prejudice to reinatement when the casepened. ECF No. 16.

In Humane Society, lthe parties stipulated to the dissal of the individual plaintiffs
with prejudice, which the Court approve&CF No. 110, 111. On August 2, 2017, the parties
stipulated to the dismissal dfie remaining claim and entry of judgment in National Union’s
favor. ECF No. 156. The Court approved thipuation, ECF No. 157, and entered an order

dismissing any remaining clainasid closing the case, ECF No. 158.

The parties filed a status report, infongi me of the dismissal and agreeing that it
resolved Humane Society’s claims in tksse under the Employed Lawyers Policy, such that
only the claims under the 2007-2008 Policy remdinStatus Rep. 1-2, ECNo. 18. | reopened
this case and reinstated National Union’s motiodismniss or stay. Ingdiht of the resolution of
Humane Society, linsofar as National Union sought to sting case or to dismiss the claims
under the Employed Lawyers Policy, the motion is madfith regard to dismissal of the claims
under the 2007-2008 Policy, the nuatiis ripe for resolution, aralhearing is not necessargee
Loc. R. 105.6. Becauses judicatabars the remaining claims,will grant the motion and

dismiss the claims.
STANDARD OF REVIEW

National Union moves to dismiss pursuant to Rule 12(b)(6), under which Humane
Society’s pleadings are subjectdsmissal if they “fail[ ] tostate a claim upon which relief can
be granted.” Fed. R. Civ. P. 12(b)(6). A pleadimust contain “a short and plain statement of
the claim showing that the pleader is entitled t®fg Fed. R. Civ. P. 8(2), and must state “a

plausible claim for relief,’Ashcroft v. Igbal 556 U.S. 662, 678-79 (2009A claim has facial



plausibility when the [claimant] pleads factueontent that allows the court to draw the
reasonable inference that the [opposingypast liable for the misconduct allegedlgbal, 556
U.S. at 678. Rule 12(b)(6)'s purpose “is to tdst sufficiency of a [claim] and not to resolve
contests surrounding the factsg tmerits of a claim, or the applicability of defens&&tencia v.
Drezhlg No. RDB-12-237, 2012 WL 6562764, at (@. Md. Dec. 132012) (quotingPresley v.
City of Charlottesville 464 F.3d 480, 483 (4th Cir. 2006)). If affirmative defense“clearly
appears on the face of the gpting],” however, the Court maule on that defense when
considering a motion to dismigsalos v. Centennial Sur. AssacNlo. CCB-12-1532, 2012 WL
6210117, at *2 (D. Md. Dec. 12, 2012) (quotiAgdrews v. Daw201 F.3d 521, 524 n.1 (4th
Cir. 2000) (citation and quotath marks omitted)). One suelffirmative defensds resjudicata,

or claim preclusion.
APPLICABLE LAW

Preliminarily, 1 must determine whether topap state or federal law to decide what
preclusive effects the rulings lumane Societyhave. Humane Society insists that “fedeesl
judicatalaw . . . applies here,” Pl.’s Opp’n 14, wkas National Union argues that “substantive
Maryland law [is] controlling here,” Def.’s Reply $ge also idat 2-3. It is tne that when a
party raises the defenserek judicatain federal court with regard to a prior judgment issued by
a federal court, federal commdaw governs the preclusive effeof the prior federal court
judgment.Taylor v. Sturgell553 U.S. 880, 891 (2008). But, whire federal court that issued
the prior judgment did so while exercising disigy jurisdiction, federacommon law adopts the
preclusion rule of the state which that court was locate8emtek Int’l Inc. v. Lockheed Martin
Corp, 531 U.S. 497, 508 (2001%ee also Taylgr553 U.S. at 891 n.4 (“For judgments in

diversity cases, federal law incorporates thesroliepreclusion applied by the State in which the



rendering court sits.” (citingsemtek Thus, where, as here, a federal court in Maryland
exercises diversity jurisdiction to hear a casé issue a judgment, Maryland claim preclusion

law applies.See Taylar553 U.S. at 891 n.gemtek531 U.S. at 508

Under Maryland law,res judicata provides grounds for dismissal if a defendant
establishes that “(1) the present parties are three s& in privity with the parties to the earlier
dispute, (2) the claim presentedidentical tothe one determined in the prior adjudication, and
(3) there has been a final judgment on the mer@agel v. Countrywide Home Lognsc., No.
WDQ-09-2374, 2010 WL 457534, at *3 (D. Md. Feb. 3, 2010) (ciinge Arundel County Bd.
of Educ. v. Norville887 A.2d 1029, 1037 (Md. 2005)Maryland law employshe “transaction
test” to determine whether the claims are identiGde Kent Cty. Bd. of Educ. v. BilbrougR25
A.2d 232, 238 (Md. 1987).“Under the transaction test, aldon’ includes all rights of the
plaintiff to remedies against thdefendant with respect to all any part of the transaction, or
series of connected transactions, out of which the claim aBsgd v. Bowen806 A.2d 314,
325 (Md. Ct. Spec. App. 2002) (citifg/VB Bank v. Rickmar731 A.2d 916, 928 (Md. 1999)).
Resjudicata bars not only claims from the originktigation, but also othreclaims that could
have been brought in éhoriginal litigation.ld. (citing Gertz v. Anne Arundel Cty661 A.2d

1157, 1161 (Md. 1995)).
PARTIES’ ARGUMENTS

National Union contendthat the parties are the same aslimane Society &nd that
Humane Society “advance|s] tlexact same claims” that it sougto bring in its motion for
leave to amend its complaint iHumane Society, Iwhich “Judge Chasanow has already
rejected,” and “an order denying leave to amendrésgudicataeffect on the rejected claims.”

Def.’s Mem. 1-2, 3. Additionally, it insists that tdenial of leave to anmel did not have to be



on the merits under these circumstances becaasgudicataapplies to denials based on mere
timeliness.” 1d. at 4. In support of its position, Nafial Union cites a single Maryland case,
Gonsalves v. Bingjés A.3d 768 (Md. Ct. Spec. Appgert. denied10 A.3d 1181 (Md. 2010)

(Table); federal case law; and treatises.

Humane Society concedes tlthé parties are the same, lmounters that & claims are
not “de factoidentical to the claims ilumane Society $imply because HSUS unsuccessfully
sought to add the same claims by way of amendmettimane Society”l Pl.’'s Opp'n 11, 13.
Humane Society also gues that “National Union’s insurance coverage obligations to HSUS
under each policy are independent of its oblayegi under each other policy,” such that the
policies are not all part dhe same transactiorid. at 11-12. And, in Hunree Society’s view,
there was no judgment on the merits of these clalthsat 2. Plaintiff cite federal case law and
differentiatesGonsalve®n the basis that the claims at issue in that case were “virtually identical
to prior claims, so that the final resolution oé tprior claim necessarily resolved the merits of

the subsequent claims as welld. at 11.

For the first time in its Reply, National Wm argues that the claims under the 2007-2008
Policy and the Employed Lawyers Policy are the same as the claim under the 2009-2010 Policy
for res judicatapurposes because, as Ju@msanow found, Humane Society “could have filed
suit under the two policies [at issue in thisa&jain 2012 because their causes of action had
already arisen by 2012.” D&f.Reply 11. Although typicallycourts should notonsidernew
argumentsor new evidenceaisedfor thefirst time in reply briefs,” courts may consider new
arguments when, as here, they are “offeredrabut arguments specifically raised in an
opposition.” Sprint Nextel Corp. v. Simple Cell In248 F. Supp. 3d 663 (D. Md. 2017) (citing

Clawson v. FedEx Ground Package Sys., 61 F. Supp. 2d 731, 734 (D. Md. 2008)en v.



Enabling Techs. Corp2016 WL 4240074, at *4, 11-13 (D. Md. Aug. 11, 2016). Moreover,
given that this Court may dismiss an actiarasponteunder the doctrine aesjudicataif it “is

on notice that the issues presented suit have been previously decideBgberts v. Thrasher
No. ELH-15-1906, 2015 WL 4485477, at ®. Md. July 20, 2015) (quoting\rizona v.
California, 530 U.S. 392, 413 (2000) (citation and oia marks omitted)), and | am aware of
Judge Chasanow'’s decision, it is apprater to considethis argument.See Innocent v. Bank of
New York MellonNo. PWG-16-1132, 2016 WL 8273956, at *1 (D. Md. Apr. 25, 2046

sub nomlnnocent v. The Bank of New York Mell668 F. App’x 467 (4th Cir. 2016).
DISCUSSION

As noted, Maryland claim preclusion law applies, and theretdresalvess the starting
point for my analysis. There, Gonsalves, witle assistance of hattorney daughter (the
“Buyers”), entered into a contract to purchasal property, paying an immediate deposit and
promising to pay the remainder of the purchase price within thirty dédyst 769—71. The
Buyers failed to pay the balance, and the Seflerd suit against them in the Circuit Court for
Anne Arundel County, Maryland fdreach of contia, seeking to reta the deposit.ld. at 769—
70. While the case was pending, the Selledd' the property to another buyer at a price less
than the amount Gonsalves hademgl to pay,” and then “sougtd amend their complaint to
recover, in addition to the deposit, damages for the difference in the sales price as contracted by
Gonsalves and as sold to a third party (‘actual damagelsl).at 770, 772. Thé&nne Arundel

Countycourt denied the main without explanationd. at 772.

Thereatfter, the Sellers filed a second suitbi@ach of contract against the Buyers in the
Circuit Court for Montgomery County, Maryland,ighitime seeking to recover actual damages.

Id. at 770. After theAnne Arundel Countyourt entered judgment in the Sellers’ favor in the



first case, the Buyers moved to dismiss the second case based pdicataand later for
summary judgment on the same bBabioth times without succeskl. at 773-74. Aftetrial, the
court granted one of the buyers’ timm for judgment, and a jury retued a verdict in the Sellers’

favor, against Gonsalves, the other Buyler.at 776.

On appeal, Gonsalves challenged the traircdenial of her motion to dismiss based on
res judicata Id. at 776—77. The Court of Special Appestisted that, to determine whether the
claim was “the ‘same claim’ they were not permitted to pursue in the Anne Arundel County
Case,” it applied the transamti approached described in thesR¢ement (Second) of Judgments
(“Restatement”) § 24:

(1) When a valid and final judgmentnaered in an action extinguishes the

plaintiff's claim pursuant téhe rules of merger or bar . , the claim extinguished

includes all rights of the plaiiff to remedies against the defendant with respect to

all or any part of the transaction, or ssrof connected traastions, out of which
the action arose.

(2) What factual groupg constitutes a “transaction”, and what groupings
constitute a “series”, are to be determined pragmatically, giving weight to such
considerations as whether the fact® aelated in time, space, origin, or
motivation, whether they form a convenigral unit, and whether their treatment

as a unit conforms to the parties’ expéotas or business unds#anding or usage.

Gonsalves5 A.3d at 777 (quoting Restatement § 24; citiagville, 887 A.2d at 1038)%ee also
Kent Cty. Bd. of Educ. v. Bilbrough25 A.2d 232, 238 (Md. 1987) (“We . . . generally approve
of the approach to resolving the questioh identity of claims found in 8§24 of the
Restatement.”). The Court of Special Appealserved that “[tlhe transactional approach
effectively obligates a plaintiff tbring in a single action all @&ims ‘based upon the same set of
facts,[] and [that] one would [ordinarilygxpect . . . to be tried together.Gonsalves5 A.3d at
778 (quotingNorville, 887 A.2d at 1038 (emendations@Gonsalvey. This is a common sense
approach that courts take because they ‘[sgeclaim in factual terms and ... make it

coterminous with the transaction regardlesghaf number of substantive theories, or variant

10



forms of relief flowing from those theories, thraay be available to th@aintiff,” provided that
“the parties have ample procedumeans for fully developing the entire transaction in the one
action going to the merits to which thkintiff is ordinarily confined.”1d. (quoting Restatement

8 24 cmt. a). The Restatement noted that“thedern procedural syastn does furnish such
means,” as it allows for mutually inconsisteallegations and “corderable freedom of

amendment.”ld. at 778 (quoting Restatement 8 24 cmt. a).

The Gonsalve<Court concluded thaes judicatabarred the Sellers’ claim in the second
litigation. Id. at 778. It reasoned that the claimswthe same because each lawsuit “stated a
single cause of action against Gonsalves loeach of contract, based upon the same
transaction,” and “[g]iven thathe damages [Sellers] weseeking stemmed from a single
occurrence/set of facts, namethe alleged breach of the sales contract for the Property, the
parties to the contract reasonably would haxeeeted that all claims for damages would be

brought in one forum, in one casdd. at 778.

Importantly, for purposes of the case before the court then considered the effects of
the Anne Arundel County Circuit Coustdenial of the motion to amendd. at 781. Its ruling
could not have been clearer:

[A] plaintiff who is denied leave to amend his or her complaint to add additional
claims . . . is nonetheless barred fronsiray those claims in a second suit based
on the same transaction or series of transactions as the firsR]es.j{idicata
should apply regardless of efer (a) the trial court’denial of leave to amend
was erroneous, (b) theidl court’'s decision was kad on procedural grounds
instead of the merits, and/or (c) thetvarse party opposed the motion for leave to
amend. . ..

Gonsalves5 A.3d at 783 (footnotes omitted) (citiffjrofessional Management Associates V.
KPMG, LLP, 345 F.3d 1030 (8th Cir. 2003) (per curiaB;CO Corp. v. U.W. Marx, Inc124

F.3d 394 (2d Cir. 1997); Restatement § 25 & cmts. b &eg; also Powell v. Bres|in9 A.3d

11



531, 538 (Md. 2013) (citingsonsalvesin support of its reasoning thats judicataapplied
regardless whether “a ruling am original suit was founthter to be in error’)Hatch v. Trail
King Indus., Ing. 699 F.3d 38, 46 (1st Cir. 2012) (notititat “[c]ourts appfing other states’
laws have held that deniaf leave to amend constitutes final judgment on the merits,
subjecting those claims twaim preclusion”; citingsonsalves5 A.3d at 783, anHaye v. S & S
Tree Horticulture Specialists, InclNo. A08-1027, 2009 WL 1311808, at *3 (Minn. Ct. App.
May 12, 2009), in which the courts stated tteet judicataapplied even if the court denied leave
to amend based on procedural grounds,Bush v. Dictaphone CorpNo. 98AP-585, 1999 WL
178370, at *5 (Ohio Ct. App. Mar. 30, 1999) (per curiam), 2all v. Goulet 871 F. Supp. 518,
521 (D. Me. 1994) (applying state law), in whittke court did not address the basis for the
denial of leave to amend).

This may, at first, appear to be a harsh liebecause the merits of the precluded claim
were never addressed. But, BensalveCourt explained that, even when a ruling issued on
procedural grounds without analysis, “once ttese concluded after a bench trial, a final
judgment existed on the merits,” an@$ judicataapplies in that circumstance to the rulings that
preceded the final judgment, unlessligryed and overturned on appeaGonsalves5 A.3d at
783. It reasoned:

Allowing a plaintiff denied leave tamend to thereafter pursue his or her
additional claims in a separate action would undermine the judgment of the
original trial court and subvert the jadiction of appellate courts to review
matters raised in or decided by the trial co8egeRule 8-131(a). Moreover, . . .
multiple lawsuits based on the same set of facts ... would waste judicial
resources and potentially lead to inconsistent decisions-outcomes that are directly
at odds with theurpose of thees judicatadoctrine.See Norville, supré390 Md.
at 107, 887 A.2d 1029 (‘Res judicath avoids the expense and vexation
attending multiple lawsuits, conserves thdigial resources, and fosters reliance
on judicial action by minimizing the posdiies of inconsistent decisions.” ”

(quotingMurray Int’l Freight Corp.,315 Md. at 547, 555 A.2d 502)). Finally, to
allow such an exception tees judicataunder these circumstances would be

12



inconsistent with the #&nsactional approach endorsed by the Restatement,[]
supra,and followed in this State.

Gonsalves5 A.3d at 783-84 (footnote omitted). In atshell, the Court of Special Appeals
observed that “[tlhe proper moa redress for a plaintiff aggwed by the denial of leave to

amend is to appeal that ruling upibie entry of a final judgment.id. at 783.
Claims from the Same Occurrence

Here, there can be no doubt that there waseeeat, involving one set of facts: Humane
Society, which held three insuree policies through National Wm, incurred litigation costs
defending a lawsuit, and it sought to recover tromsgs from its insurerCertainly, the policies
are distinct, such that a breach of one contract doesonstitute a breach of another. It is true
that Humane Society placed—and was denied-el#sns under the policies at different times.
But, all of its claims under the policies sterarfr the same event andek to recover the same
damages—its litigation expenses in defendingirzg} the claims Felthrought. And, because
any factual differences only inwa contractual language, hearithg claims together would not
require much, if any, additional discovery anduld not confuse the trier of fact. Thus, the
claims under the 2007-2008 Policy and the Empldyaayers Policy are related in origin and
motivation to the claims under the 2009-2010 Bolfand seek recovery for the identical
damages sought in the suit under the 2009-2010yPselecovery of litigation costs associated
with the Feld lawsuit) and wadl“form a convenient trial unit.” SeeRestatement § 24(2);
Gonsalves5 A.3d at 777-78. Indeed, the very fdltat Humane Societgought to file an
amended complaint (belatejllyo add the 2007-2008 Policy and Employed Lawyers Policy

claims inHumane Societyproves this very point.

13



Nor can it be claimed that Humane Sogi&cked “ample procedural means for fully
developing the entire transaction” Humane Society |SeeGonsalves5 A.3d at 778 (quoting
Restatement § 24 cmt. a). National Union dentgdlaims under the Employed Lawyers Policy
and the 2007-2008 Policy on April 13, 201&daOctober 28, 2015, respectively, addmane
Society Idid not conclude until August 2, 2017.hds, Humane Society had ample opportunity
to amend its pleading iHumane Societytb add a claim under tt#07-2008 Policy after it was
denied coverage under thatipgl Moreover, when it untintg moved (on September 8, 2015)
to amend, it did so before National Unialenied its claim undethe 2007-2008 Policy,
proposing a claim based on anticipated breach, showing that it did not need to wait for the denial
to bring the claims it wished to bringeeProposed Am. Compl., ECF No. 90-2 iumane

Society |

Althoughthe scheduling order fdlumane Society det August 15, 2013 as the deadline
for amending pleadings, Humanecgay could have moved to extend that deadline, which it did
not do. And, even after the deadline passed, HurSBaaety had (and tookhe opportunity to
file a motion for leave to amen add these claimsUpon a showing ofjood cause, such
motions routinely are grantesee Nourison Rug Corp. v. Parvizj&85 F.3d 295, 298 (4th Cir.
2008) (citing Fed. R. Civ. P. 16(b)), but the pmhlwas that Humane Society failed to show
good cause for its delay. Indeed, in denying théaondor leave to amend, Judge Chasanow also
granted a 60-day extension of the discovery deadline, such that, had the motion to amend been
granted, Humane Society would have had thee tfor any necessary minimal discovery on its
new claimsSeelJuly 11, 2016 Mem. Op. 1. And, the facatldudge Chasanow ultimately denied

leave to amend does not mean that Humanee8odid not have amplprior opportunity to

14



bring its claims under the 2007-2008 Policy and Employed Lawyers PdiegGonsalves5

A.3d at 783-84.

Humane Society contends thgb]ecause both the 2007-08 . . . Policy and the 2009-10
... Policy are ‘claims made’ policies, HSUS [jvpermitted to seek coverage on its own behalf
under one or the other of the policies, but not botheasfime time,” such that it could not have
filed a timely motion to amend. Pl.’s Opp’'n 5 n.But it provides no lgal supportfor this
assertion. Nor is it even relevant, becaNagonal Union denied its claim under the 2009-2010
Policy in 2010, leaving Huane Society a generous opportumdityassert a claim under the 2007-
2008 Policy. And, Judge Chasanow specificaliyncluded that Human8ociety could have
brought its claims under the 2007-2008 Policy earl#&reluly 11, 2016 Mem. Op. 11-1ZT{te
underlying facts were long known Baintiffs, and Plaitiffs could have icluded some claims
under the 2007-2008 . . . Policy and the Employed Lawyers Policy when they commenced this
action, and certainly before the evggion of the scheduling order deadlineUnder the related
doctrine of collateral estoppel, “when issue of fact or law a&ctually litigated and determined
by a valid and final judgment, and the detertion is essential to the judgment, the
determination is conclusive in a subsequent action between the parties, whether on the same or a
different claim.” John Crane, Inc. v. Puller899 A.2d 879, 893 (Md. Ct. Spec. App. 2006)
(quotingJanes v. Maryland711 A.2d 1319, 1324 (Md. 1998))This issue of fact was actually

litigated between these partieadaas | discuss below, there wafnal judgment. Also, the fact

" To “avoid [ ] . . . unnecessary judidiwaste,” the Court may consideollateralestoppelsua
sponte if it “is on notice that it has prewsly decided the issue presentedArizona v.
California, 530 U.S. 392, 412 (quotidgnited States v. Sioux Natiof48 U.S. 371, 432 (1980)
(Rehnquist, J., dissenting) (citations omittedypplementedb31l U.S. 1 (2000kee also Alston
v. Equifax Info. Servs., LLONo. TDC-15-3343, 2016 WL 5349716t *3 (D. Md. Sept. 22,
2016) (noting that “courts may raise the issueabfateralestoppebuasponté).
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that Humane Society could have brought thentsaearlier but elected ntd was essential to
Judge Chasanow’s finding thatlumane Society failed tcexercise due diligence and
consequently had not shown good cause to am&edJuly 11, 2016 Mem. Op. 13Rfaintiffs
offer no justification for theisubstantial delay in seeking iteclude claims under the 2007-2008
... Policy and the Employed Lawyers Policy, arelpbtential to pursue such claims came as no
surprise to Plaintiffs. They had ample time durthg course of this litigation to have pursued
coverage under the additional policies. Accordindglecause Plaintiffs failed to establish that
they exercised diligence in seeking leave to rasmiihe complaint, they have not satisfied Rule
16, and their motion will be deniéd(citation omitted)). Therefore, Judge Chasanow’s
determination that Humane Society could havaight the claims earlier is conclusive here, and
Humane Society is estopped from arguing otherwg&eelanes 711 A.2d at 1324john Crane,

Inc., 899 A.2d at 893.

Humane Society cites three cases in suppats @rgument that “each separate insurance
policy purportedly breached by a defendant constitutes a separate and independent transaction,
even when the same insurer issues the sepawhtées,” because the insurer’s obligations differ
under each, Pl.’s Opp’n 1R4ag-Dolphus, Inc. v. Ohio Cas. Ins. Cd0 F. Supp. 3d 817, 826—

27 (S.D. Tex. 2014)Milone v. Fidelity Nat'l Ins. Cg No. 13 CV 6331 (SJF)(ARL), 2013 WL
6328254, at *3 (E.D.N.Y. Dec. 3, 2013); abtio Valley Envtl. Coal. v. Aracoma Coal Cb56
F.3d 177, 210 (4th Cir. 2009). Nowé these cases provides amtling authority, as two are
from other district courts, anthe Fourth Circuit opinion inOhio Valley applied federal
preclusion law, not Maryland law. Mareer, these cases are inapposite Mag-Dolphus the
Southern District of Texas algd the transactional test undéexas law to conclude that the

facts of the case before it—in which the pldfrdlaimed water damage from a 2011 storm and
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sought to recover from its insance provider—were nod part of the same transaction or
occurrence as the previous lawsuit—in whitte plaintiff claimed water damage from a
hurricane three years earlier and sought towecdérom the same insurance provider. 40 F.
Supp. 3d at 826-27. Thus, the underlying facts wléstnct from the pevious litigation, and
“involve[d] an insurance policy #t was not in effect whenh¢ earlier hurricane] occurredd.

at 827, whereas here, Humane Society seeks@weethe same litigation expenses in both suits,
and claims that it was the 2007-2008 Policy thas in effect when Feld brought suit, not the

2009-2010 Policy, as it allegedtumane Society I.

In Milone, the Eastern District dilew York stated that “judial economy and fairness
dictate that plaintiffs’ claims under each distimesurance policy issued by defendant be tried
separately.” 2013 WL 6328254, at *3. But, it did while considering when claims are the
same for purposes of permissive joindé plaintiffs under Rule 20(a), noés judicata See id.
Moreover, there, each of the six plaintiffs owned separate, insured property and each sought to
recover under his or her own imance policy; the only unifyingattors were that the properties
were damaged in the same storm, and the sifendant insurance provider issued all of the
policies. Id. Here, as noted, there was only one undeggvent that affected one company (and
its in-house counsel), not six difemt events affecting six diffeme plaintiffs in six different

locations.

In Ohio Valley an environmental coalition (“Ohio Valley”) challenged four permits that
the U.S. Army Corps of Engineers (“Corps”) hadued to coal mining companies. 556 F.3d at
185-86, 187, 188. The affected companies interv€tetkrvenors”), arguig in district court
and on appeal thaies judicatabarred Ohio Valley’s claim for declaratory relief because Ohio

Valley had challenged the Corp’s authority andther permits in previous litigationd. at 189,
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209. The districtaurt concluded thates judicatadid not bar the claims, and the Fourth Circuit
affirmed, reasoning that those permits at issueipusly were not the same permits at issue in
Ohio Valley Id. at 210. As inMag-Dolphus and unlike in the case before me, the contracts
(permits) at issue “were not even in existencinatime of [the earlier litigation],” such that the
claims “did not even . . . exist’at the time of the prior judgmentd. at 211 (quoting-awlor v.

Nat’l Screen Serv. Corp349 U.S. 322, 328 (1955)). On that basis, the Fourth Circuit concluded
that the prior judgment could not “be given theet of extinguishing claims” that did not exist
when it was enteredd. (quoting Lawlor, 349 U.S. at 328). Here, in contrast, the policies all
existed when Humane Society filetlimane Society, nd Judge Chasanow found thkaimane
Society’s claims under the Employed LawyBaicy and the 2007-2008 Policy existed before
the August, 2013 scheduling order deadline for amending, four years bifor@ne Society |
closed in August 2016. And, evéinthe claims had not existed until National Union denied
coverage in April and August 2015, those denitalsaccurred well over a year before the case
closed. Thus, National Union hastablished that the claims stem from the same occurrence and
are the “same” under Maryland law for purposesesf judicata and Humane Society has not

identified any facts or case law thvabuld lead me to a different conclusion.
Final Judgment on the Merits

It is true that Judge Chasanow denibé motion to amend on procedural grounds
without reaching the merits of the claims, igfhin Humane Society’s view means that
judicatacannot bar the claims because there hasewn b final judgment on their merits. Pl.’s
Opp’n 2, 8-10. According to Humane Society, this case is uBlikesalveswhere there was a

final judgment on the merits, because there, ttex ldaim was for breach of the same contract
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that was the subject of the earl@each of contract claims on which the court entered judgment.

Id. at 11.

But, here, Judge Chasanamtered summary judgment in National Union’s favor on
Humane Society’s claims againiston July 30, 2015, and two years latesued an Order
dismissing all remaining claims, incorporatirifg]ll prior rulings,” and stating that the
“judgment is final for purposes of Fed.R.Civ.P. 58.” Aug. 2, 2017 Ordétumane Society I.
Thus, there was final judgment on tinerits of the 2009-2010 Policy claimitumane Society, |
Indeed, while Humane Society argues that theremeafinal judgment on th@erits of its claims
under the 2007-2008 Policy and the Employed LawRetry, it does not try to argue that there
was no final judgment on the merits of @aims under the 2009-2010 Policy against National
Union. As discussed, the claims before ame based on the same transaction a@dumane
Society +the Feld litigation and ensuing expenses. Notablgansalvesthe Court of Special
Appeals held, without limiting its hding to the facts before it, thda] plaintiff who is denied
leave to amend his or her complaint to additonal claims ... is nonetheless barred from
raising those claims in a secondtfiased on the same transactiorseries of trangdions as the
first.” Gonsalves5 A.3d at 783see alsdl8 Wright & Miller, Fed. Pac. & Proc. Juris. 8§ 4412
(3d ed.) (“Unless the court can be persuadedrectdihat denial of leave to amend is without
prejudice to advancing the new matter in a sgpaaction, preclusiorheuld apply. Any error

should be corrected by appeal il tiirst proceeding.” (footnote omitted)) Therefore, the final

8 Humane Society moved for reciiration and clarifiation of the deniabf leave to amend,
asking the Court to allow it to and to bring the claims undére 2007-2009 Policy or at least
to state that the denial was without prejudicedising those claims in a separate proceeding.
ECF No. 138 irHumane Society ludge Chasanow denied the motion, noting that

the issue of whether claim preclusionsmme other doctrinprecludes Plaintiff
from pursuing a separate action musteeided by Judge Grimm in the separate
action. It would not be apprapte to address it in this case. What was before this
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judgment on the merits of the 2009-2010 Robtaim satisfies the third element r@fs judicata

See Gonsalves A.3d at 783.

And, the GonsalvesCourt further held thatrés judicatashould apply regardless of
whether (a) the trial court’s deniaf leave to amend was erronep(ly the trial court’s decision
was based on procedural grounds instead ofmingts, and/or (c) thadverse party opposed the
motion for leave to amend.'Gonsalves5 A.3d at 783. Thugges judicataapplies here, even
though the denial was based on a failure ltows good cause. And itould apply even if
Humane Society agally had shown good cause, but thetioro to amend had been denied
anyway. See id. A final judgment exists on the merits Humane Society, la judgment that
Judge Chasanow entered Mational Union’s favor, and rés judicata applies in that
circumstance to the rulings that precedesl fihal judgment, unless challenged and overturned

on appeal.”ld.

Further, | note that Humane Society filed this lawsuit a month before Judge Chasanow
denied leave to amend to add the same clain,itabrought the same claims in state court,
where litigation still is pending. Additionally, did not appeal Judge Chasanow’s denial of
leave to amend, which would have been the pra@sgrto challenge the propriety of the denial
of the motion to amend. And, Judge Chasafmwnd that it failed to exercise due diligence in
bringing these claims iHlumane Society, Which was before this Court for more than two years

before Humane Society movad amend. Considering thgolicy reasons underpinning the

court was solely whether Plaintiffs had established good cause to alter the
scheduling order and satisfied the libesdhndards regarding amendments to
pleadings in this action. The court willecline Plaintiff's invitation to advise
Judge Grimm on the dispositive motion kreftnim by “clarifying” its denial of
leave to amend the complaint.

Apr. 21, 2017 Mem. Op. 15-16, ECF No. 15Hmmane Society .
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doctrine ofres judicata if | were to allow this case to continue, it “would undermine the
judgment of the original trial court and subvére jurisdiction of appellate courts to review
matters raised in or decided by the trial cduas well as “waste judicial resources and
potentially lead to inconsistent decisions-outcertiet are directly atdds with the purpose of
theres judicatadoctrine.”See Gonsalve$ A.3d at 783—84see also Anne Arundel County Bd.
of Educ. v. Norville887 A.2d 1029, 1037 (Md. 2005). Consequemdg,judicatabars Humane

Society’s claims in this litigationSee Gonsalve$ F.3d at 783-84.
CONCLUSION

In sum, National Union’s Motion to Disss, ECF No. 9, is granted and Humane
Society’s claims in this case are dismissed because they are barmres jogicata After |
reopened this case, Humane Sgcmiught leave to file motion® supplement the record with
documents froniHumane Societydnd to stay this litigationECF No. 22. Having chosen not to
appeal Judge Chasanow’s ruling, Humane &gccannot now present its issues with the
outcome of that case to the Fou@hcuit through an apgal in this case. In light of this ruling,
Humane Society’s request to supplement the recattdriged, and its request to stay is denied as

moot.

ORDER

Accordingly, it is this_6thday of October 2017, by the Unit&lates District Court for the

District of Maryland, hereby ORDERED that:

1. Defendant’s Motion to Disms, ECF No. 9, IS GRANTED;
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2. This case IS DISMISSE WITH PREJUDICE; and

3. The Clerk SHALL CLOSE this case.

IS/
Paul W. Grimm
United States District Judge
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