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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

MARC R. SLAVIN, etal., *
Plaintiffs‘Counter -Defendants, *
V. * Civil Case No.: PWG-16-2511
IMPERIAL PARKING (U.S),LLC, *
Defendant/Counter claimant. *
*
* * * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiffs/Counter-Defendants MzParc Valet, Inc., and MarcParc, Inc. and their sole
shareholder, Marc R. Slaviftollectively, “MarcParc”), filedsuit against Defendant Imperial
Parking (U.S.), LLC (“Impark”), claiming breach obntract in Count &nd seeking to confirm
and enforce an arbitration award against Defendant in Count Il. Compl., ECF No. 2. Impark
removed to this Court, ECF No. 1, and file@aunterclaim ECF No. 33, which it later amended
to clarify the relief it sought, without alteg its counterclaims, ECF No. 52. Impark
counterclaims for breach of éwcontracts: an Asset PurceaAgreement (Count I) and a
Transition Services Agreement (Count Il), frawehilinducement (Count Il1), breach of duty of
good faith and fair dealing (CounY), tortious interference ith contractual relations and
prospective economic advantage (Count V), and conspiracy (Count VI). Am. Countercl.
Pending is MarcParc’s Motion to Confirm Arbitien Award, seeking entrgf judgment in its
favor on Count Il and to have that judgrhemade final pursuanto Rule 54(b), PIs.’
Confirmation Mot., ECF No. 35, as well adarcParc’'s Motion to Dismiss Count | of

Defendant’'s Amended Counterclaim in part @oddismiss Counts Ill, IV, and VI in their
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entirety, Pls.” Dismissal Mot., ECF No. 41Because | find that Impark’s challenge to the award
is untimely, | will grant MarcPats Motion to Confirm Arbitratbn Award and enter judgment in
MarcParc’s favor on Count Il, although | will nebter a final judgment pursuant to Rule 54(b).
Impark concedes that Count | of its Amend@dunterclaim should be dismissed in part if
MarcParc’s Motion to Confirm Arbitteon Award is granted. Additionallyes judicatabars
Counts lll, 1V, and VI of the Amended Countexich. Accordingly, | will grant MarcParc’s
Motion to Dismiss Count | of Defendant’s Amenld€ounterclaim in pand to dismiss Counts
lll, 1V, and VI in their entirety. This lawsuit Wiproceed with regard to the remaining claims —
Count | of Plaintiffs’ Complaihand Counts II, V, and part @ount | of Impark’'s Amended
Counterclaim. Discovery is set to close &ime 26, 2017, and a status report is due July 10,
2017, after which | will schdule a status conference.
Background

MarcParc and Impark entered into an Ad3archase Agreement (“APA” or “Purchase
Agreement”) on March 10, 2015, under which Maoc, a company that operated public
parking lots and garages in Washington, D.CrgMia, and Maryland, “sdl substantially all of
its assets” to Impark. Pls.” Confirmation Mefifl 1-2; Def.’s Opp’n to Confirmation 3; APA 1,
ECF No. 35-2. The Purchase Agreement set the price at $7,430,000.00, but the parties agreed
that the “amount was to be adjusted, dwjleg on various subsequent events.” PIs.’
Confirmation Mem. § 5; APA 88 3.1, 6.1(aRelevantly, Impark paid $6,430,000.00 at closing

(minus deductions not relevant here), witke tmderstanding that theitinl payment could be

! The parties fully briefed the Motion to Cénmi Arbitration Award, ECF Nos. 35-1, 39, 44, and
the Motion to Dismiss, ECF Nos. 41-1, 45, 47. |réfethe parties’ briefsegarding MarcParc’s
Motion to Confirm Arbitration Award as “Pls Confirmation Mem.,” “Def.’s Opp’n to
Confirmation,” and “Pls.” Confirmation Reply,’nd | refer to the parties’ briefs regarding
MarcParc’s Motion to Dismiss as “Pls.” Disssal Mem.,” “Def.’s Opp’n to Dismissal,” and
“Pls.” Dismissal Reply.” Ahearing is not necessar$eeloc. R. 105.6



augmented by a “Holdback Amount,” with MarcPaeceiving up to an additional $1 million if
none of MarcParc’s leases and/or managemestatents for its parkinicilities was cancelled
within 120 days after March 10, 2015 (the “Holdb&ekiod”); that amount would be reduced by
the stipulated economic values of any parkinglitees with such candkations, and MarcParc
could end up owing money to Imperial if theaovalue of the facilities with cancellations
exceeded $1 million. Pls.” Confirmation Mem6q Def.’s Opp’n to Confirmation 3-4; APA
§ 6.8(a).

According to MarcParc, “the parties alsaaldy agreed that MarcParc would receive a
credit for any new contracts tained during the Holdback Ped due to MarcParc’s efforts,”
which “could be offset againstny deduction from the Holdbadmount owed to Impark but
could not result in an affirmative increase ie fAurchase Price.” PIs.” Confirmation Mem. | 7.
MarcParc asserts that “[tjhe agreement camogr MarcParc’s credit was memorialized in an
email exchange a few hourseafexecution of the APA.'Id.; Mar. 10, 2015 Email, ECF No. 35-
3 (email from MarcParc’s attorney Steven Friedrtmimpark’s attorney Brian Schlect, copied
to Marc Slavin and Impark’s other attorneyrizm Nakata, noting th&heither Section 6.8(a)
nor Schedule S w[as] changed to incorporatectireept that if MarcRa pick[ed] up any new
business during the 120 holdback period, that besiness could offset the holdback amount,” a
concept that Friedman had raised in a previemsil to Impark’s attorneys; responsive emalil
from Schlect, stating that Nakata would “confiwith [Friedman] Impe’s agreement to the
concept”). Impark insists that, to the contrary, tRerchase Agreement had a “zipper clause,”
APA §27.1, and provided that “[nJo amendmentodification, supplement, termination or
waiver of any provision of this Agreemenilwbe effective unless in writing signed by the

appropriate party [and] ... [e]-mails shall raftange, modify, alter or affect the terms and



conditions of this Agreement,” thereby prechgliany oral or e-mailed amendment. Def.’s
Opp’n to Confirmation 4 n.3 (quoting APA § 27.2).

The Purchase Agreement provided that Irkpaould deliver its calculation of the
Holdback Amount to MarcParc thirty days aftee conclusion of the Holdback Period. Pls.’
Confirmation Mem. 1 8; APA 8§ 6.8(b). Then, tiie parties disagreed about the Holdback
Amount and were unable to resolve their dispthey would “submit the disputed matters to
Grossberg Company . .. (thexdependent Accountants’), to makidinal deterrmation of the
calculation.” PIs.” Confirmation Mem. 1 9-10; AR 6.8(b)(iii). The Purchase Agreement
further provided:

The Parties shall instruct the Indepemdéccountants promptly to determine

solely with respect to the disputed iteand amounts so submitted whether and to

what extent, if any, the aallation requires adjustmerimpark] and [MarcParc]

shall make available to the Independédcountants all relevant books and

records and other items reasonably rstee: by the Independent Accountants.

The Parties shall requestaththe Independent Accountandeliver to [Impark]

and [MarcParc], as promptly as practicablg in no event later than 30 days after

its retention, a report which sets forth its resolution of the disputed items and

amounts and its calculations. The decisibrihe Independemccountants shall

be final, conclusive and binding on the Rest except for fraud, manifest error or

failure to adhere to the [stipulated ecomomalues]. The costs and expenses of

the Independent Accountants shall be bgrerata by the Paes in accordance

with the difference between each K&t proposed calculations and the

calculation calculated by ¢hIndependent AccountantiEach Party agrees to

execute, if requested by the Independ&otountants, a reamable engagement

letter, including customary indemnitiesfawor of the Independent Accountants.

APA 8§ 6.8(b)(iii). The parties ageethat this is an arbitration clause, even though it refers to an
independent accountant rathi#ian an arbitrator. SeePlIs.” Confirmation Mem. { 26; Def.’s

Opp’n to Confirmation 1-2.

In calculating the Holdback Amount, Impark determined that it was not obligated to pay
any of the $1 million to MarcParc, andstead, MarcParc owed it $108,803.80. Holdback

Refund Sched., ECF No. 35-4. MarcPdrisputed the amount, believirigat it was entitled to



the full $1 million. Holdback Refund Dispute Notice, ECF No. 39-1; Dec. 10, 2015 Ltr. to
Grossberg 7, ECF No. 39-2. M&arc asserted that the Holdback Refund Schedule did “not
reflect and/or take into accouahy new revenue genéed from and attribatble to new parking
facility locations that were added to thevemtory of locations since the Asset Purchase
Agreement was signed and closed,” insistingt tihe new revenue wédsupposed to be taken
into account as off-sets against any lossrefenue resulting from the termination of any
contracts during the Holdback Period.” Holdback Refund Dispute Notice 2. According to

MarcParc, the new revenue exceeded $1 million. Dec. 10, 2015 Ltr. to Grossberg 7.

Unable to resolve the dispute, MarcParc submitted it to Richard Hill of Grossberg
Company (“Grossberg”) on December 10, 2015 artdied Impark of the submission. Dec. 10,
2015 Ltr. to Grossberg. Although MarcParc had identified Grossberg as an independent
accountant when Impark asked it to identifyedor purposes of dispaitresolution, Grossberg
had “provided income tax and consulting services to MarcParc, Inc. for approximately eight
years.” Engagement Ltr. 2, ECF No. 35-7. Impasists that, contrary to MarcParc’s assertions
(Pls.” ConfirmationMem. { 11 (“Plaintiffs contend this was disclosed to Impark when Section
6.8(b)(iii) was drafted. ... Additionally, Slagncontends he personally notified Impark on
numerous occasions through telephone andileocommunications thatGrossberg was his
accountant . . . .")), MarcParever notified Impark of itselationship with Grossberg.Nakata

Aff. 19 57, ECF No. 39-6. Thus, unaware o tielationship, Impark noke its submission to

2 As Impark acknowledges, Def.’s Opp’n to Confation 16, over a year earlier, in a December

8, 2014 email to Grieve, MarcParc’'s COO Paidrbolick stated thatviarcParc “use[d]
Grossberg Company a local CPA firm to prepare the [tax] returns.” Dec. 8, 2014 Email, ECF
No. 39-10. Yet, Impark assertsathGrieve “would nothave had any reason to review or be
consulted about the dispute resolution pravisi ... of the APA.” Def’s Opp'n to
Confirmation 17.



Grossberg by letter on January 27, 2016, ECF No. 35-5, and email on January 28, 2016 at 5:14

p.m., ECF No. 39-3.

Two hours later, at 7:33 p.m. on JanuaryZZB.,6, Doug Grieve, Impark’s Vice President
and Controller, sent an email to Impark’s attgrndakata, and others bhpark, stating that he
“lust became aware that the Ipdmdent accountant being usg®ichard Hill, is Marc and
Marcparc’s regular accountant and has been vweeblwvith the account, year end and taxes of
Marcparc for numerous years,” and wondering ifréslationship presentedcanflict of interest.
ECF No. 39-4. According to Nakata, he firsrneed about Impark’s relationship with Grossberg
when he received that email, and he and “cegamor executives at Impark . . . determined that
Impark should no longer participate in anybittation proceeding regarding to ‘Holdback
Amount’ before Mr. Hill because Mr. Hill wasot an ‘Independent Accountant.” Nakata Aff.

17

Meanwhile, Grossberg had mailed an engagenetter to the parties on January 27,
2016 and sent the same by email to their attggron January 29, 2016, disclosing that it had
provided and continued to prioe accounting services for MarcParc. Engagement Ltr. 2.
Impark did not respond to Grossberg’s engagenatiar or later inquiries for more information
regarding analysis adhe Holdback Amount.SeeJan. 28, 2016 — Feb. 20, 2016 Email Chain,
ECF No. 35-8 (emails from Hill to Nakata witht response); Feb. 26, 2016 Email, ECF No. 35-
10 (email from Hill to the parties, noting “Impark’s decision not to respond to our requests for
comments and additional information”). Nakatal, however, informMarcParc’s attorney,
Friedman, by phone on February 9, 2016 “that Imkpabjected to Mr. Hill serving as the

m

‘Independent Accountant.” Nakataff. § 8. He also stated thatmpark remained prepared to



proceed with arbitration, provided that the periselected a truly ‘Independent Accountarit’”

19.

In a February 17, 2016 email to Nakata, whigks copied to Friedman, Hill stated that
he learned from MarcParc’s counsel thafpémk had “expressed concerns about Grossberg
Company handling the arhattion.” Jan. 29, 2016 — Feb. 20, 2016 Email Chain 1-2, ECF No.
39-5. Hill wrote:

We did not ask to be a part of this, lagreed to when asked. Although Marc is a

client, we take our responsibility serioustydecide the issues in accordance with

the agreement signed by both parties,basted on our business relationship. Our

process will be to have an independgairtner at the firm (one who is not

involved with Marc’s work) review the desion and affirm agreement or require
changes before we issue the decision. Our participation in the process is solely in
accordance with the agreementboth parties at the timef Impark’s acquisition

of MarcParc’s assets. It is a difficult poen for us as well, but we will seek to
fulfil it faithfully.

Id. at 2.

On February 20, 2016, Grossberg provisionallyeed with MarcParc and entered an
arbitration award (“Arbitration Award”) of $1 mibin in favor of MarcParc and against Impark.
Arbitration Award, ECF No. 35-9.Grossberg invited the parsie“prompt response.” Jan. 29,
2016 — Feb. 20, 2016 Email Chain 1. Nakatatead of responding to Grossberg, emailed
MarcParc’s counsel that day that he was “sueplfishat Grossberg was “moving forward at all.”
Id. On February 26, 2016, after receiving additiongormation from MarcParc that did not
change its decision, and no information from Inkp&rossberg finalized its decision. Feb. 26,

2016 Email.

Thereafter, in a March 2, 2016 phone call, memorialized in a March 9, 2016 letter to
Friedman, Nakata “reiterated [hisoncerns about Mr. Hill's lackf independence” and stated

again that Impark was willing to proceedithv arbitration “before a truly ‘Independent



Accountant.” Nakata Aff. 1 10, 1segeMar. 9, 2016 Ltr., ECF No. 351. He stated that the
parties agreed “to submit any holdback dispttean independent amgntant,” but “[i]t is
difficult to understand how anyone could reasonablyclude that Richard Hill could serve as an
independent accountant given his long history of providing accounting services to MarcParc and
Marc Slavin,” and “because ofighhistory, [Impark did] not deve that anotheaccountant at

Grossberg Company could be consideredpedéent either.” Mar. 9, 2016 Ltr.

MarcParc filed suit to confirm the Aitration Award on May 18, 2016, and Impark
removed to this Court on July 7, 2016. ECFsNb, 2. Prior to opposing MarcParc’s pending
Motion to Confirm Arbitration Award, Impark didot move to vacate ¢hArbitration Award or

otherwise formally oppose it.

Choiceof L aw

MarcParc seeks to confirm the Arbitration Award, while Impark argues that the award
should be vacated instead of confirmed. Adomy to MarcParc, “the parties specifically
provided in their APA that future dispg between them would be governedobththe District
of Columbia’s substantivand procedural rules,” and the procedural rules include the D.C.
arbitration act Pls.’ Confirmation Reply 4-5. As theyesé, this means that the District of
Columbia’s arbitration law applieg]., and “[u]nder District of Clnmbia law, the Court must
confirm the Arbitration Award since Impark ver filed a post-Award motion to modify or
vacate the award and the time for doing so is fwow past,” Pls.” Confirmation Mem. 8. They

insist that, even if the Maryland Uniform Arkition Act applied, the Court still would have to

% The parties both refer to thedbict of Columbia Uniform Abitration Act (‘DCUAA”), but the
DCUAA was repealed in 2009 and replaced by theideel Uniform Arbitration Act, D.C. Code
88 164401 to 16—443Bolton v. Bernabei & Katz, PLL®54 A.2d 953, 958 n.1 (D.C. 2008)
(citing Arbitration Act 0f2007, D.C. Law 17-111, § 3, 55 DCR 1847).



confirm the Arbitration Award because Impatkl not file “a timely post-award motion.Id. at
14.

In Impark’s view, the choice of law provwsi does not clearly ate that the D.C.
arbitration act would applin lieu of the Federal Arbitteon Act (“FAA”), and therefore the
FAA applies because “arbitration provisions ontracts involving commerce, such as the APA,
apply ... FAA[] procedures unleghere is a cleamd unequivocal intento apply the state’s
arbitration act.” Def.’s Opp’n to Confirmation 1.

The APA'’s choice of law provisioexplicitly states that “[tlheubstantive and procedural
laws, without regard to conflicts of law prinogsl, of the District ofolumbia will govern all
guestions concerning the consttion, validity and interpretation of this Agreement and the
performance of the obligations imposed by thggeement.” APA § 24.1.Viewing arbitration
law as procedural and general choice of law @iows as ones that only specify the substantive
law to apply, MarcParc insists that the APAdsovision is more than a “general contractual
choice of law clause” and therefore applies to arbitration I&eePIs.” Confirmation Reply 3, 4
(“[A] general contractual choice of law clause is not in itself sufficient evidence that the parties have
chosen to be bound by the applicable jurisdiction’s procedural law, such as its arbitration act, in
addition to its substantive law . ’).. But, the FAA is substantive as well as procedur8ee
Dewan v. Walia544 Fed. App’x 240, 244 (4th Cir. 2013 The FAA] supplies not simply a
procedural framework applicable faderal courts; it also calls for the application . . . of federal
substantive law regairth arbitration.”) Quoting Preston v. Ferre552 U.S. 346, 349 (2008));
Glass v. Kidder Peabody & Col14 F.3d 446, 451-52 (4th Cir. 1997) (noting that the FAA
provides “the substantive anprocedural law associatedittv arbitration cases and the
enforceability of arbitration agreemertsund valid by the district court”)Hill v. Peoplesoft

USA, Inc, 412 F.3d 540, 543 (4th Cir. 2005) (“The Supee@ourt has directethat we ‘apply



ordinary state-law principles thgbvern the formation of contract$irst Options of Chicago,

Inc. v. Kaplan,514 U.S. 938, 944 . .. (1995), and the ‘federal substantive law of arbitrability.’
Moses H. Cone Mem’l Hosps. Mercury Constr. Corp460 U.S. 1, 24 (1983)). Therefore, if

a general choice of law clause covered all subisgataw, it would cover arbitration law as well,
contrary to the clear Fourth Circuit casevl&olding that general dice of law provisions
selecting state substantive lawmmt apply to arbitration lawSeePorter Hayden Co. v. Century
Indem. Co.136 F.3d 380, 383 (4th Cir. 1998).

Moreover, the relevant question of what a ckoof law clause coveis not substantive
versus procedural law but rather law imgral versus arbitration law in particul&eeid. (a
choice-of-law provision requiringhe application of state substave law “to resolve disputes
arising out of the contractual relationship” i fen unequivocal expression of the parties’ intent
to invoke [state], rather than federatbitration law” (emphasis added)yBS Fin. Servs., Inc. v.
Padussis 127 F. Supp. 3d 483, 492-93 (D. Md. 2015) (samf)], 842 F.3d 336 (4th Cir.
2016). Thus, “absent a cledrgxpression of the partiegitent to invoke statarbitration law,

[the Fourth Circuit] will presume that the fias intended federal atkation law to govern.”
Porter Hayden Co0.136 F.3d at 388 mphasis added).

Here, the APA does not specify which arbitratiaw to apply, and as a result, there is
not a “clear[] expression of ¢hparties’ intentto invoke [D.C.] abitration law.” See id.
Therefore, the FAA governsSee id. Yet, given that there was an agreement to arbitrate, as
discussed at length below, this is a distinction without a difference because the same three-month
statute of limitations applies pursuant@oC. and federal arbitration lawCompare9 U.S.C.

§ 12 (“Notice of a motion to vacate, modify, oorrect an award must be served upon the

adverse party or his attorney witlthree months after the awardfiled or delivered. . . .")with

10



D.C. Code Ann. 8§ 16-4423(c) (“Aotion [to vacate an arbitration award] shall be filed within
90 days after the movant receivastice of the award . .. or . a modified or corrected award
..., unless the movant alleges that the dwaas procured by corruption, fraud, or other undue
means, in which case the motion shall be mailein 90 days after the ground is known or by
the exercise of reasonable care widuve been known by the movant.”).

Review of Arbitration Award

“Judicial review of an arbitration award in federal court is ‘substantially circumscribed.”
Three S Del., Inc. v. DataQuick Info. Sys., |92 F.3d 520, 527 (4th Cir. 2007) (quoting
Patten v. Signator Ins. Agency, Ind41 F.3d 230, 234 (4th Cir. 2006)ndeed, given that “full
scrutiny of such awards would frustrate thepgmse of having arbitration at all—the quick
resolution of disputes and the avoidance ofegkgense and delay associated with litigation,” a
court’s review of an arbitration awdfis among the narrowest known at lawd. (quotingApex
Plumbing Supply, Incv. U.S. Supply Cp.142 F.3d 188, 193 (4th Cir. 1998)). The FAA
provides:

If the parties in their agreement haveesgt that a judgment of the court shall be

entered upon the award made pursuan# arbitration, andghall specify the

court, then at any time within one yeadter the award is made any party to the

arbitration may apply to the court so spied for an order confirming the award,

and thereupon the court must grant sachorder unless the award is vacated,

modified, or corrected as prescribed iotgms 10 and 11 of this title. If no court

is specified in the agreement of the pastitnen such application may be made to

the United States court in and for the destwithin which such award was made.
9U.S.C.809.

“If there is a valid contract between therfpes providing for arbitration, and if the

dispute resolved in the arbitration was within skepe of the arbitration clause, then substantive

* Although the D.C. law provides additional time wheparty learns of fraudulent acts after the
issuance of the award, here, Impark learnedhef allegedly fraudulent naming of a partial
accountant rather than an independent accoumia January 28, 2016, well before the final
award issued on February 26, 2016.

11



review is limited to those grounds set out in [9 U.S.C. § 1QJtoice Hotels Int’l, Inc. v. Shriji
200Q No. DKC-15-1577, 2015 WL 5010130, at {D. Md. Aug. 21, 2015) (citingApex
Plumbing 142 F.3d at 193). If “any party to thebdration” files a motion to vacate, a court
may vacate the arbitration award

(1)  where the award was procured by corruption, fraud, or undue means;

(2)  where there was evident patity or corruption in tle arbitrators, or either
of them;

(3)  where the arbitrators were guilty wiisconduct in refusing to postpone the
hearing, upon sufficient cause showar, in refusing to hear evidence

pertinent and material to the controsyag or of any other misbehavior by
which the rights of any partyave been prejudiced; or

4) where the arbitrators exceeded their powers, or so imperfectly executed
them that a mutual, final, and definite award upon the subject matter
submitted was not made.

9 U.S.C. §10(a). “[T]he party opposing the agvaears the burden ofquing the existence of
grounds for vacating the awardChoice Hotels Int’l, Incv. Austin Area Hosp., IncNo. TDC-
15-0516, 2015 WL 6123523, at *2 (Bld. Oct. 14, 2015) (citindhree S Del., In¢492 F.3d at
527).
Timeliness

Significantly, as noted, a three-month limitatiqgrexiod applies. 9 U.S.C. § 12 (“Notice
of a motion to vacate, modify, or correct anaasvmust be served upon the adverse party or his
attorney within three months after the award igdfibe delivered . . . .”). This limitations period
serves “[t]he role of arbitteon as a mechanism for speedy dispute resolution,” as well as the
“national policy favoring arbitrationthat “[tjhe FAA embodies.”Popular Sec., Inc. v. Colén
59 F. Supp. 3d 316, 318-19 (D.P.R. 20(cling Hall Street Assocs. v. Mattéd52 U.S. 576,

581-82 (2008)).

12



District of Columbia law is similar.SeeD.C. Code Ann. § 16-4423. Yet, the D.C.
statute, unlike the FAA, sets a limitations periodnjoety days) for a party to move to vacate on
the basis that “[tlhere waso agreement to arbitrate.See id.§8 16-4423(a)(5), (c). Impark
contends that, “[u]nlike the DCUAA, the FAA doest require a party talé a motion to vacate
when that party contends an arbitration awsdrduld be vacated becaubere was no agreement
to arbitrate.” Def.’s Opp’n to Confirmation 1lt insists that, under the FAA, its argument in
favor of vacating is timely becauseetk was no agreement to arbitralte.

Certainly, at least in the First Circuit,

A party that contends that it is nbbund by an agreement to arbitrate can

therefore simply abstain from partieifion in the procedings, and raise the

inexistence of a written contractual agreement to arbitrate as a defense to a

proceeding seeking confirmation of théignation award, whout the limitations

contained in section 12, which are only applicable to those bound by a written
agreement to arbitrate.

® Section 16-4423 provides:

(a) Upon motion to the court by a patty an arbitration proceeding, the court
shall vacate an award madetle arbitration proceeding if:
(1) The award was procured by cotiop, fraud, or other undue means;
(2) There was:
(A) Evident partiality by an arbiator appointed as a neutral
arbitrator;
(B) Corruption by an arbitrator; or
(C) Misconduct by an aitpator prejudicing theights of a party to
the arbitration proceeding;
(3) An arbitrator refused to postpone the hearing upon showing of
sufficient cause for postponement, refused to consider evidence material to
the controversy, or otherwise conduttae hearing contrary to § 16-4415,
so as to prejudice substantially thights of a party to the arbitration
proceeding;
(4) An arbitrator exceeded the arbitrator’'s powers;
(5) There was no agreement to arbitrate; or
(6) The arbitration was conducted withquobper notice of the initiation of
an arbitration as required in 8 16-4409asoto prejudice substantially the
rights of a party to the arbitration proceeding.
(b) The court may vacate an award made in the arbitration proceeding on other
reasonable ground.

13



MCI Telecommc’ns Corp. v. Exalon Indus., Jri88 F.3d 426, 430 (1st Cir. 1998).

But, as MarcParc notes, “there is in fagt underlying arbitration agreement.” PIs.’
Confirmation Reply 3. Indeed, Impark asserts thitis important to note that Impark was not
claiming that there was no agreement to arbitrate atsdEDef.’s Opp’n to Confirmation 14
n.11, and Impark does not nowntend that that there wa® agreement to aitpate whatsoever;
rather, it argues that “thexgas no agreement to arbitrdiefore Grossberg id. at 2 (emphasis
added). Moreover, it signed and then souglgrazeed under the arbitration agreement, asking
MarcParc to resolve the dispute through a “truly independent accountant.” Def.’s Opp’'n to
Confirmation 2;see id.at 7 (“Notably, Impark did not refuse to participate in any arbitration
proceeding whatsoever; rather, fteved to participate in an atkation proceeding before a truly
independent accountant.”). Throwgit its brief, Impark reiteratets willingness to arbitrate and
its communications to MarcParc that “it ‘remmj@d] ready to discuss engagement of an
independent accountant mutually agreeable to both partiés.’at 8-9 (quoting Mar 9, 2016
Ltr.)); see also idat 14; 30; 35. Andi now repeatedly asks theo@rt to “compel the parties to
submit their dispute regarding the ‘Holdback éunt’ to a truly ‘Indepedent Accountant.”
Def.’s Opp’n to Confirmation 1see id.at 2, 3. Thus, Impark concedes that it is “bound by a
written agreement to arbitrate,” and conseqgyeibtcannot claim the “inexistence of a written
contractual agreement.See MCI Telecommc’ns Corfl.38 F.3d at 430. Impark cannot have it
both ways, seeking arbitration rguant to the parties’ agreement while denying that same
agreement. On these facts, Impark cannguarcredibly that there was no arbitration
agreement.

Because there was an agreement to arbititagethree month limitations period applies.

See9 U.S.C. § 12. Grossberg delivered itsafidecision on February 26, 2016. Feb. 26, 2016

14



Email. Therefore, Impark had until M&6, 2016 to move teacate the awardSee9 U.S.C.

8 12. Impark did not challenge the award in catidll until it filed itsOpposition to MarcParc’s
Motion to Confirm Arbitration Award on Novemb&; 2016, over five months later. It is true
that, when a party moves to confirm an adiion award and the opposing party asserts in its
opposition that the award should be vacated, “[ppsge motion . . . to vacate the arbitrators’
award is not necessary. Such relief may prgpbe requested in the papers submitted in
opposition to a motion to confirm an arbitrators’ awai@ddtz Am. Co. v. Pearl Grange Fruit
Exch., Inc, 292 F. Supp. 549, 551 (SNDY. 1968) (citingThe Hartbridge 57 F.2d 672 (2d Cir.
1932)). But, that request must beade within the limitations perio&eeFlorasynth, Inc. v.
Pickholz 750 F.2d 171, 175 (2d Cir. 1984) (“[A] party ynaot raise a motion to vacate, modify,
or correct an arbitration awarafter the three montperiod has run, even when raised as a
defense to a motion to confirm.”fhauffeurs, Teamsters, Warehousemen & Helpers, Local
Union No. 135 v. Jefferson Trucking €628 F.2d 1023, 1025 (7th Cir. 1980) (“[A party’s]
failure to move to vacate the arbitration awawvithin the prescribed time period for such a
motion precludes it from seekingffirmative relief in a subsequent action to enforce the
award.”); W. Int'l Sec. v. Devoraghl81 F. Supp. 3d 85, 86 (D.D.2014) (“[O]nce those three
months [provided for in 9 U.S.C. 8§ 12] have elapsed, a party may not defend against a petition
for confirmation on any of the groundst forth in sections 10 and 11.Bppular Sec., Inc. v.
Colon 59 F. Supp. 3d 316, 318-19 (D.P.R. 2014) (“Otiexe three month period for filing a
motion to vacate has expired, a subsequéteimpt to vacate an arbitration award cannot
generally be made even apposition to a latemotion to confirm tle award.”) (citingCullen v.

Paine, Webber, Jackson & Curtis, In863 F.2d 851, 853-854 (11th Cir. 1989)).
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Fraud

Impark also asserts that ‘ivas fraudulently induced int@greeing to the arbitration
clause that identified Grossberg as thmeldpendent Accountarit.’Defs.” Opp’'n 3;see id.at 26.
Perhaps so, but fraud is one of the grounds foving to vacate, to which the period applies.
See9 U.S.C. §10(a)(1). In this regarf@airmount Minerals, Ltd. v. Mineral Serv. Plus, LLC
No. 14-CV-400-BBC, 2015 WL 542282 (W.D. Wis. Feb. 10, 204ppeal dismisseDec. 14,
2015), is informative. There, the plaintiff, wh raised fraud after éhlimitations period had
run, insisted that it had “not take[n] a ‘waitdasee’ approach to arbitration because it did not
know about the alleged fraud until aftéve arbitrator issued the awardld. at *3. The court
observed that the plaintiff learned about thegatefraud in time to have “had ample opportunity
to challenge the validitpf the award under § 10 but failed to do std’ It also noted that the
plaintiff had “not argued or idéified any legal authority suggesg that 8 10 is an improper
means of challenging the validityf an arbitration agreementtaf the entry of an arbitration
award.” Id. The court reasoned that 88 9 and 10 apdiiecause the arbitration award already
had been entered, whereas “§ 4 sets out a praeéaiudetermining the scope and validity of an
arbitration agreement prido an arbitration.’ld. Citing Hall Street Associates, L.L.C. v. Mattel,
Inc., 552 U.S. 576, 578, 586 (2008), the court codetl that the plaintiff was “bound by the
requirements of § 10” because “the Suprenmur€Chas held that 88 9 and 10 provide the
exclusive grounds for vacating, modifying or catieg an arbitration award and that these
limited grounds for vacatur cannot be supplemented or expanded by conldact.”

Likewise, here, the alleged fraud did not prevent Impark from acting within the
limitations period; as noted, Impalearned that Gisberg’s partialitywas questionable on

January 28, 2016, well before the Arbitration Award issued on February 26, 2016 and the period
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began to run. Moreover, Imparkissistence that there was anmegment to arbitrate forecloses
any argument that the arbitration clause wasvabtl. Thus, allegationsf fraud do not bring
Impark’s argument outside thgcope of the limitations period.See9 U.S.C. § 10(a)(1);
Fairmount Minerals, Ltd.2015 WL 542282, at *3.
Party to the Arbitration

Insisting that, after it made its initialilsmission to Grossberg, it stopped communicating
with the arbitrator, Impark alternatively argues that the limitations period is inapplicable because,
in its view, it was not a “party to’ an ‘arbitratn proceeding.” Def.’s Opn to Confirmation 2.
Defendant asserts that “[u]pon learning of Mill's long-standing relationship with MarcParc,
Impark immediatelystopped participatingn the so-called arbitrain by refusing to respond to
numerous requests.ld. at 5 (emphasis addedee also idat 28 (“Impark immediatelgeased
its participationin the so-called ‘arbitration proceedir@s soon as it discovered the conflict of
interest.” (emphasis added)). Impark certamigde clear to MarcPatbat it no longer would
participate in the arbitrationand Grossberg was aware at thery least that Impark had
reservations, albeit through kdParc’s communications, as park never notified Grossberg
that it objected to the firm acting as the “Indegent Accountant.” Defendant cites cases from
other jurisdictions to support itsontentions that a party thaefuses to participate in an
arbitration proceeding is not required to mdweevacate within three months, and that, when
arbitration does not go accorditg the agreement, the limitations period does not apply. But,
the facts of this case differ significantly from the cases on which Impark relies.

Impark relies onJaffe v. Nocera493 A.2d 1003, 1008 (D.C. 1985), in support of its
position that it was not a party tioe arbitration and that its objemt to the arbitration preserved

the issue for court review. Def.’s Opp’n@mnfirmation 20, 22. There, although the D.C. Court
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of Appeals noted the exteot Nocera’'s participation in the arbitration, it also stated that “once
[a party] was served personallyth a demand for arbitration thatimed him individually as the
respondent, he became a party to the arbitratidd.”at 1008 (citing Restatement (Second) of
Judgments § 34(1) & comment a (1982) (noting ¢hperson named as party can become a party
to the action through service participation in the action)). Here, although Impark ceased its
participation, initially, it paitipated by submitting documents @rossberg. In its brief, it
concedes that “Impark at first was willing torpeipate in the process and made its initial
submission to Richard Hill of Grossig Company . . ., the so-calldshdependent Accounts,’

on January 28, 2016 at 5:14 p.m. PSTDef.’s Opp’'n to Confirmagon 5 (bold in original).
Indeed, to stop participating, Imanecessarily first had to geipate in the arbitration.
ConsequentlyJaffeis inapposite.

Moreover, inJaffg the court stated that Nocera hadee options when he received the
demand for arbitration: to seekstay of arbitration from the caur‘to raise the objection that
there was no agreement to ardiér at the arbitration hearingycato thereby preserve the issue
for court review,” or “to frame the submission tive arbitrators to include the issue of the
identity of the parties to the contractid. at 1008-09. Nocera, like Impark, did not exercise any
of these option8. The court concluded that, as asut, Nocera “waived any defense to
confirmation of the award against him as vaid the basis of a lack of an agreement to
arbitrate.” Id. at 1010. The court denied Nocera’s tdraje to the award on a different ground,
however. It found that, while raising an objectimefore an arbitrator may preserve the issue,
that does not render the statute of limitatiorepplicable. Thus, the court did not hold, as

Impark seems to suggest, that raising an olgeatiith the opposing partyiminates the need to

® Impark only raised the issue in communicasiovith MarcParc without communicating its
objections directly to Grossberg.
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challenge the award within the limitations periodther, it denied thehallenge because it was
outside the applicable 90-day statof limitations and therefore untimelyd. at 1013.

Relying onCitibank (S. Dakota) N.A. v. Dahlquig007 MT 42, 1 12, 152 P.3d 693, 695
(Mont. 2007), Impark also contends that a p#&tpot a party to the arbitration proceeding and
not constrained by the statute lohitations when it does not consent to a specific arbitrator.
Def.’s Opp’n to Confirmation 21-22. It is true thatDahlquist the Montana court held that
“[ulnder the FAA, where parties t@ not agreed to arbitrate, where the arbitration does not
follow the format provided for in the arbitration agreement, the arbitration award is iagalid
initio.” 2007 MT 42, 1 12. For examplan “arbitration award [is] invalidab initio” when the
arbitrator used “was not the arbitrator spedfin the arbitration agreement,” and the party
challenging the award “did not consengttitration under [that arbitrator].ld. § 15. But, here,
the arbitrationdid “follow the format provided for irthe arbitration agreement”; Grossbevgs
specified in the arbitration aggment, and Impark consented in the arbitration agreement to
submit the Holdback Amount dispute to Grossbérge issue was, rather, that Grossberg had an
undisclosed relationship with MarcParc. Althoutpat likely would have been a basis for a
timely challenge to the Arbitration Award, it doest invalidate the award that issued pursuant
to the terms of the agreemei8ee id.

Compelling Arbitration

Impark also argues that it should no¢ bound by the Arbitration Award because
“MarcParc failed to file a motion to compel arhtion, even though it knew that Impark refused
to participate in any proceeding before Miill.” Def.’s Opp’n to Confirmation 22-23.
Certainly, it would have been appropriate for Macc to file a motion to compel. But, given

that Impark already submitted its documents tosSberg, MarcParc did not need to compel any
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action on Impark's part for Grossberg tonclude its assessment and issue an award.
Consequently, even if MarcParc waived its rigltcompel arbitration, as Impark contends,
Def.’s Opp’n to Confirmation 23, it does not need thglt, as it alreadgecured the Arbitration
Award. Once an arbitration awahas issued, if the time for tlweher party to challenge it has
passed, then, on motion, the court must confirm the arbitration aBaed U.S.C. §9.
Moreover, it would have been equally appropridtapt more so, for Impark to file a motion to
stay arbitrationSeeJaffe 493 A.2d at 1008—-09 (noting thatriyaopposed to arbitration could
seek stay of arbitration proceedinggee also Application of Deiulemar Compagnia Di
Navigazione S.p.A. v. M/V Allegra98 F.3d 473, 482 (4th Cir. 199@)oting that “motions to
stay arbitration, compel arbitration, or vacabitration awards” aré‘judicial proceedings
under the FAA™ (quotingChamps v. Siegel Trading C&5 F.3d 269, 274 (7th Cir. 1995)
(emphasis removed)zoel Servs., Inc. v. Kevin Dockett, Sr. Trucking,,Iha. 12-1377-AW,
2012 WL 5252057, at *1 (D. Md. Oc22, 2012) (in response togntiff's arbitration demand,
defendant filed motion to stay arbitration,gaing that it did not accept the agreement to
arbitrate, there was a novatioegating the agreement to araig, it signed under duress, the
dispute was not subject to arbitration, and in evsnt, plaintiff waived the right to arbitrate).
Equitable Tolling

“Equitable tolling is available in “those @ instances where—due to circumstances
external to the party’s aw conduct—it would be unconscionable to enforce the limitation
against the party and grosgustice would result.””United States v. Kigd\No. ELH-12-0606,
2017 WL 1153868, at *3 (D. Md. Mar. 27, 2017) (quotinpiteside v. United States75 F.3d

180, 184 (4th Cir. 2014) (quotingouse v. Lee339 F.3d 238, 246 (4th Cir. 2003) (en banc))).
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Equitable tolling only applies under “extraordinary circumstancisk.”(quoting Holland v.
Florida, 560 U.S. 631, 634 (2010)).
For relief under a theory of equitabldlittg, an otherwisdime-barred petitioner
must demonstrate “(1) that he has been pursuing his rights diligently, and (2) that
some extraordinary circumstance stood in his way’ and prevented timely filing.”
Holland, 560 U.S. at 649 (quotin@ace v. DiGuglielmp544 U.S. 408, 418
(2005)). But, only “reasonable diligence™ is requireHolland, 560 U.S. at 653

(citation omitted). There is no requiremiefor “maximum feasible diligence.”
(Citations and internal quotations omitted).

Impark contends that the limitations peti“was tolled because, as of March 2, 2016,
Impark reasonably believed thdarcParc was not going to enéaerthe so-called ‘award’ and it
was potentially amenable to submitting the ‘Holdback Amount’ dispute to a truly independent
accountant until June 10, 2016 or, in the ahéwe, May 10, 2016.” Def.’s Opp’'n to
Confirmation 29-30. Impark insists that, while mformally learned of MarcParc’stention to
enforce the award only eighteen8{1days before the statute of limitation was scheduled to
expire, .. .it did not receive confirmatiolf MarcParc’s intention to enforce the awanatil
fifteen (15)(arguably thirteen (13)dlays after the 90 day (or three month) limitation period
expired” Id. at 31-32.

Impark does not cite any authority for its gms that it did not have to act while it was
under the impression that MarcParc would not e@dhe award, despite the existence of a final
award. On the contrary, as discussed, the stafdieitations runs from when the final decision
issues.See9 U.S.C. § 12. While Impark may habeen relying on MarcParc’s assurances,
Impark does not suggest that MarcParc’s actions, or any other “circumstances external to the
party’s own conduct” prevented Inmafrom filing a timely motion. SeeLee 339 F.3d at 246;
Whiteside 775 F.3d at 184idd, 2017 WL 1153868, at *3. These circumstances, in which one

party hopes that a conflict will selve itself without the need for judicial intervention, are far
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from extraordinary, and enforcing the limitations period is not unconscion&#elLee 339
F.3d at 246Whiteside 775 F.3d at 184idd, 2017 WL 1153868, at *3. Thus, equitable tolling
is not appropriate under these circumstanc8seHolland, 560 U.S. at 649Kidd, 2017 WL
1153868, at *3. Consequently, Impark’s requestacate the award is timely, and this Court
must grant MarcParc’s Motion to Confirm Arlaitron Award and enter judgment in its favor on
Count Il. See9 U.S.C. § 9.

Entry of Final Judgment

Plaintiffs ask the Court to “¢er a final judgment psuant to Fed. R. Ci\R. 54(b) on its
order confirming the Arbitration Award.” PlIsConfirmation Mem. 15. The Court may “enter
final judgment as to one or more but fewer tladinclaims in a multiclaim action,” pursuant to
Rule 54(b), which “allows the distt court to provide relief tditigants that would suffer undue
hardship if final judgment is not entered on #djudicated claim prior to the resolution of the
unadjudicated claims.’Braswell Shipyards, Inc. v. Beazer E., |2 F.3d 1331, 1335 (4th Cir.
1993). This “certification isectognized as the exception maththan the norm” and “should
neither be granted routinely” or “as an accommodation to coungdl.” Rather, it is to “be
reserved for the unusual case in which twsts and risks of multiplying the number of
proceedings and overcrowding the appellate dbeke outbalanced by pressing needs of the
litigants for an early and separate judgr as to some claims or parties.ld. (quoting
Morrison—Knudsen Co. v. Archdésb5 F.2d 962, 965 (9th Ci1981)). Plaintiffanust show “that

the case warrants certificationld.

The Court follows a two-step process totifgra judgment as final pursuant to Rule
54(b). See id.(citing Curtis—Wright Corp. v. General Electric Cal46 U.S. 1, 7-8 (1980)).

“First, the district court must determine ether the judgment is final. The Court Gurtis—
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Wright stated that a judgment ‘must be final in #ense that it is an ultimate disposition of an
individual claim entered in the course of a multiple claims actidd.{quoting Curtis—Wright
446 U.S. at 7 (internal quotation marks omittedjere, the judgment entered as to Count Il is
an ultimate disposition d?laintiffs’ claim to confm the arbitration amount.

Second, the district court must determineettler there is no just reason for the
delay in the entry of judgmenturtis—Wright,446 U.S. at 8, 100 S.Ct. at 1465.
This inquiry, “tilted from the start againBagmentation of apgals, is necessarily
case-specific.”Spiegel v. Trustees of Tufts Colleg#3 F.2d 38, 43 (1st
Cir.1988); see also Curtis—Wright446 U.S. at 10-11, 100 S.Ct. at 1466—67
(“because the number of possible [Rule 54@&juations is large, we are reluctant
either to fix or sanction meow guidelines for districtcourts to follow”). In
determining whether there is no jusiason for delay in the entry of judgment,
factors the district court shoutwnsider, if applicable, include:

(1) the relationship between thajudicated and unadjudicated
claims; (2) the possibility that the need for review might or might
not be mooted by future developmeirtghe district court; (3) the
possibility that the reviewing coumight be obliged to consider

the same issue a second time; (4) the presence or absence of a
claim or counterclaim which coulcesult in a set-off against the
judgment sought to be made fingh) miscellaneous factors such

as delay, economic and solvencgnsiderations, shortening the
time of trial, frivolity of compéng claims, expense, and the like.

Allis—Chalmers Corp. v. Philadelphia Electric C621 F.2d [360,] 364 [(3d Cir.
1975)](footnotes omitted)see also Curtis—Wrigh#46 U.S. at 8, 100 S.Ct. at
1465 (“whether the claims under review weeparable from the others remaining

to be adjudicated and whether the nature of the claims already determined was
such that no appellate court would havelécide the same issues more than once
even if there were subsequent appeals”) (footnote omitted).

Braswell 2 F.3d at 1335-36.

As discussed further below, Impark has oas claims related to the same commercial
transaction that could result @ set-off against the judgment Riaintiffs’ favor on Count II.
Specifically, Impark seeks damages for its oagrpent of “assets it purchased in connection
with the APA,” the liabilities it igurred, its loss of “the 501 K &t customer contract,” and the

expenses it has incurred and will continue to iirasua result of “being named a defendant in the
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501 K Street Lawsuit,” Am. Countercl. § 56; asllves payment of the “sums owed to Impark
that Impark had earned after the APA closed,” 1 59-62. It alscseeks damages for
“additional existing contracts and/potential future contracts with other real estate properties
owned or controlled by the managing membeb@i K Street property Because it “may lose”
those contractsld. { 77. Because these claims all retatéhe same commercial transaction and
could set off substantially, if not entirely, the amount Impark owes to MarcParc under Count II,
there is a “just reason for delaythe entry of judgment."SeeBraswell 2 F.3d at 1335-3&ee

also Curtis—Wright446 U.S. at 8Allis—Chalmers Corp.521 F.2d at 364. Hrefore, | decline

to enter a final judgment as to Count Il at this ti®eeBraswel| 2 F.3d at 1335-36.

M otion to Dismiss Count | of the Amended Counterclaim in Part

In Count | of its Amended Counterclaim, Impark alleges that MarcParc “breached the
APA by violating and/or makig false representations and rvaaties in Section 8,” Am.
Countercl. {55, and it asks the Counmter alia, to vacate the Arbitration Award, order the
parties to participate in an arbitration prodagdbefore an independent accountant, and order
“MarcParc to pay Impark the appropriate amsurdsed on the ‘holdback’ formulas in Schedule
S for the ‘Redeveloped Propertiesid ‘Cancelled Properties,id. at 14. MarcParc argues that,
insofar as Count | is a request to vacate the Arbitration Award, it fails to state a claim for breach
of contract because it is untimely. Pls.’ Dissal Mem. 10, 13. And, it contends that insofar as
Count | is a request “for a aney judgment for the APA Sctiele S value of the Cancelled
Properties and the Redeveloped Properties,” ii¢ fim state a claim for breach of contract
because it “violates hAPA’s plain terms.”ld. at 10, 16. Impark asserthat it included these
“requests for relief . .. to preserve Impark’sliagbto challenge the validity of the arbitration

award,” and that, “if the Court confirms the @réition award, Impark’sequest to vacate the
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arbitration award should be dismissed.” DeOpp'n to Dismissal 8 n.4. Accordingly, | will
dismiss Count | in part with regard to Imparké&quests for the Court to vacate the Arbitration
Award, to order the parties to participate in othbitration, and to adjust the Holdback Amount

that was decided ithe Arbitration Award.

M otion to Dismiss Counts|i!, 1V, and VI of the Amended Counterclaim

MarcParc asks the Court to dismiss Counts IlI, IV and VI of the Amended Counterclaim
in their entirety pursuant to Fed. R. Civ. P. 12(b)(6) because, in MarcParc’s view, the claims are
barred byres judicataand the APA’s integration claa. PIs.” Dismissal Mem. 19eePIs.” Mot.

to Dismiss 1.
Standard of Review

Under Rule 12(b)(6), Impark’s counterclaims are subject to dismissal if they “fail[ ] to
state a claim upon which relielan be granted.” Fed. R. CiP. 12(b)(6). A pleading must
contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and must state “a plausible claim for reAshtroft v. Igbgl556 U.S.

662, 678—79 (2009). “A claim has facial plausibility when the [claimant] pleads factual content
that allows the court to draw the reasonablererfee that the [opposing i is liable for the
misconduct alleged.Igbal, 556 U.S. at 678. Rule 12(b)(6)’s purpdss to test the sufficiency of

a [claim] and not to resolve contests surrongdihe facts, the merits of a claim, or the
applicability of defenses¥elencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, at *4 (D.

Md. Dec. 13, 2012) (quotin@resley v. City of Charlottesvillet64 F.3d 480, 483 (4th Cir.
2006)). If an affirmative defense “clearly appears on the face of the [pleading],” however, the
Court may rule on that defense whasnsidering a motion to dismigsalos v. Centennial Sur.

Assocs.No. CCB-12-1532, 2012 WL 6210117, at(l2. Md. Dec. 12, 2012) (quotingndrews
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v. Daw 201 F.3d 521, 524 n. 1 (4th Cir. 2000) (citatgomd quotation marks omitted)). One such

affirmative defense iees judicata.

Although at this stage of thproceedings, | accept the facts as alleged in Impark’s
Amended Counterclaim as trusgeAziz v. Alcolac 658 F.3d 388, 390 (4th Cir. 2011), when
reviewing a motion to dismiss, | “may consideccdments attached to the [pleading], as well as
documents attached to the motion to dismisshaly are integral to the [pleading] and their
authenticity is not disputed.Sposato v. First Mariner BankNo. CCB-12-1569, 2013 WL
1308582, at *2 (D. Md. Mar. 28, 2013ee CACI Int'l v. St. Paul Fire & Marine Ins. C&66
F.3d 150, 154 (4th Cir. 2009ee alsoFed. R. Civ. P. 10(c) (“Aapy of a written instrument
that is an exhibit to a pleadjnis a part of the pleading f@ll purposes.”). Consideration of
documents that the [claimant] references ealés upon does not convert a motion to dismiss
into a motion for summary judgmer8ee Sec’y of State for Defenv. Trimble Navigation Ltd.,

484 F.3d 700, 705 (4th Cir. 2007).

Res Judicata

When a federal court litigant asserts thagtate court judgmerttas preclusive effect,
“[the] federal court must give to [the] stateucbjudgment the same preclusive effect as would
be given that judgment under the law of 8tate in which the judgment was renderédigra v.
Warren City Sch. Dist. Bd. of Edud65 U.S. 75, 81 (1984). The Arbitration Award issued in
the District of Columbia.

Under District of Columbia law, “[flores judicatato apply, the following elements must

be satisfied: (1) an identity of partiestath suits; (2) a judgmemnéndered by a court of

competent jurisdiction; (3) a final judgment on the merits; and (4) an identity of the cause
of action in both suits.”

Camp v. Kollen 567 F. Supp. 2d 170, 172-73 (D.D.ZD08) (footnote omitted) (quoting

American Forest Council v. Shebr2 F. Supp. 2d 24, 29 (D.D.2001) (internal quotations and
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citations omitted)giting Watergate West, Ing. Barclays Bank, S.A759 A.2d 169, 179 (D.C.

2000)).

It is undisputed that the pai@re the same. And, under Distiof Columbia law, “[t]he
decisions of binding arbitratiogproceedings are final disions on the merits for purposes of res
judicata.”Century Int'l Arms, Ltd. viFed. State Unitary Enter. &t Corp. “Rosvoorouzheinje
172 F. Supp. 2d 79, 95 (D.D.C. 2001) (citiBghattner v. Girard, In¢.668 F.2d 1366, 1368
(D.C. Cir. 1981)). As Impark sees it, the seceheinent “is immaterial for the purposes of the
pending Motion, except for the fact that Impask challenging the enforceability of the
arbitration ‘award’ issued by MrHill” in its Opposition to MacParc’s Motion to Confirm
Arbitration. Def.’s p’'n to Dismissal 5 n.2see also idat 2, 7, 9. Impark insists that its
challenge prevents the ArbitraticAward from having a preclusiveffect, and it contends that
“because it was not a ‘party’ to the so-callerbimation proceeding,’ there is no decision on the
merits.” Id. at 7;see also idat 9 (“[T]he arbitration award isot a final decision on the merits
because Impark is challenging the validity o thrbitration award.”)But, | already have
concluded that Impark was a party to the arbdraand that its challenge to the proceeding was
untimely. Consequently, these arguments are without merit, and the Arbitration Award is a final
judgment on the merits issued bgaurt of competent jurisdictiofsee Century Int'l Arms, Ltd.
172 F. Supp. 2d at 9%;amp 567 F. Supp. 2d at 173 (giving unconfirmed award preclusive

effect where it was not challenged).

With regard to the fourth element ads judicata under District of Columbia law, “[i]f
there is a common nucleus of facthen the actions arise ooft the same cause of action.”
EDCare Mgmt., Inc. v. DeLisb0 A.3d 448, 451 (GT. 2012) (quotindPatton v. Klein 746 A.2d

866, 870 (D.C. 1999) (internal quotation marks om)jtedThus, “[r]les judicata bars not only
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claims that actually were litigatad the first action but ‘all isss arising out of the same cause
of action’ that could have been litigatedd. (quoting Faulkner v. Gov't Emps. Ins. C®%,18
A.2d 181, 183 (D.C. 1992)). Therefore, the issughsther the claims Impark now raises could

have been litigated previously.

The APA provided that, if the parties couldt agree on the Holdisk Amount, then they
would “submitthe disputed mattert® Grossberg Company . . hét‘Independent Accountants’),
to make a final determination of the calculatipursuant to Section 6.8(a) [Holdback Amount],”
and they would “instruct thentlependent Accountants prompttydetermine solely with respect
to the disputed items and amounts so submitbeéther and to what extent, if any, the
calculation requires adjustment.” APA 19-20, §B)8(i)) (emphasis added). Relying on this
provision, Impark contends that it limits the scagearbitration to resolution of the Holdback
Amount and “makes it clear . . . that Impark’s fraudulent inducement (Count 1ll), good faith and
fair dealing (Count 1V), and civil conspiracy @nt VI) claims are not within the scope of the
arbitration agreement and, as such, they coutdhage been presented Kér. Hill (or a truly
neutral arbitrator if one was lseted).” Def.’s Opp’n to Dismissal 9. Impark insists that
“MarcParc’s argument that Impark’s good faith danl dealing (Count 1V) and civil conspiracy
(Count VI) claims are ‘back-doortampts to avoid the arbitratiaward’ and thus are barred by
the doctrine ofes judicatamisses the mark.ld. at 10. MarcParc counters that this argument
“ignores the fact that, under etththe [D.C.] Act or the FAAImpark’s fraudulent inducement
defense to the arbitration clause could have bsearted before a judge.” Pls.” Dismissal Reply
7. In MarcParc’s view, “[e]lach dthe claims in Counts I, IVand VI stems from Plaintiffs’

supposed misrepresentation ofo&sberg’s independence,” ank$ judicataprevents a party
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from affirmatively asserting a clai that could have been raisedaadefense in prior litigation if

the purpose of the later assertion iségate the result in the prior caskel."at 5-7.

It is true that Impark add not have brought its claims of fraudulent inducement, good
faith and fair dealing, and civil conspiracy before Grossb&epAPA 19-20, § 6.8(b)(iii). But,
as MarcParc notes, as part of @hrbitration, Impark could havweought its claimsn court via a
motion to stay arbitration or a motion to vacate the aw&ek9 U.S.C. § 10(a)(1)Application
of Deiulemar Compagnia Di Navigazione S.p.A. v. M/V Alled&8 F.3d 473, 482 (4th Cir.
1999) (noting that “motions to stay arbitrati@ompel arbitration, or vacate arbitration awards”
are “judicial proceedings under the FAA™” (quoti@hamps v. Siegel Trading C&65 F.3d 269,
274 (7th Cir. 1995) (emphasis removedpffe v. Nocera493 A.2d 1003, 1008—-09 (D.C. 1985)
(noting option of motion to stayfzoel Servs., Inc. v. Kevin Dockett, Sr. Trucking,,IN@. 12-
1377-AW, 2012 WL 5252057, at *1 (D. Md. Oct. 22, 2018)otion to stay arbitration filed,
challenging acceptance of agreemenarbitrate and scope of aration, and raising duress and
waiver of right to arbitrate). See generallyCapitol Hill Grp. v. Pillsbury, Winthrop, Shaw,
Pittman, LLG 569 F.3d 485, 492 (D.C. Cir. 2009) (noting trest judicatamay bar a permissive
counterclaim “if allowing [the] penissive counterclaim to go forward would nullify the earlier
judgment or impair rights establighe the earlier action”). Thefore, these claims could have
been litigated previously as part of the arbitration proceedeg, Application of Deiulemar
Compagnia 198 F.3d at 482)affe 493 A.2d at 1008-09, anés judicatabars Impark from

raising them now.SeeCamp 567 F. Supp. 2d at 172-73.

Remaining Claims

This Memorandum and Opinion and Order digsosf Count Il of Plaintiffs’ Complaint,

but not Count I. In Count I, Plaintiffs seekypaents due under the Asset Purchase Agreement.
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SeeCompl. 1 12-22. Insofar as Plaintiffs seek payment of the Holdback Anthuht,6, that
claim is mooted by the confirmation of the Arhtion Award in their favor for the Holdback
Amount. With regard to their claims for pagnts of the escrow and accounts receivable
amounts due under the Purchase Agreemdnty 15, 17, as well as attorneys’ fees, costs,
expenses, and expert witness fegsf 21, Impark has filed an Answer, ECF No. 10, and those

claims will proceed.

This Memorandum and Opinion and Order alissposes of part of Count | and all of
Counts I, IV, and VI of Defendant's Amendeddounterclaim. As for Count | of Impark’s
Amended Counterclaim, as noted, | dismissedcthens for the Court to vacate the Arbitration
Award, to order the parties to participate in othibitration, and to adjust the Holdback Amount
that was decided in the Arbitration Award. @ount I, Impark also claims harm from “having
overpaid for assets it purchased in connection tighAPA, . . . incurring liabilities that Slavin
and MarcParc were obligated to assume, .singpthe 501 K Street stomer contract,” and
“being named a defendant in the 501 K Stiestvsuit and incurring and continuing to incur
substantial litigation expenses in connection whtt lawsuit,” for which Plaintiffs “refus|e] to
defend and indemnify Impark.” Am. Countercl. § 58nd, in Count II, Impark alleges breach of
another contract, the Transiti@ervices Agreement that MarcParc and Impark entered into, by
MarcParc and Slavin’s “refus[al] to remit sumsed to Impark that Impark had earned after the
APA closed” and their “refus[al] to defend amdiemnify Impark in connection with the 501 K
Street Lawsuit.” Id. 1 59-62. Finally, in Count V, Impaaims tortiousinterference with
contractual relations and prospective econoadicantage based on 501 K Street’s cancellation
of “the contract it had in effeetith Impark (which 501 K Stredtad originally entered into with

Slavin and MarcParc” due to the fraud that 8laand MarcParc allegedl‘perpetrated at the
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501 K Street property.”ld. 11 75-76. Impark claims that ‘imay lose additional existing
contracts and/or potentiuture contracts with other realtate properties owned or controlled
by the managing member of 501 K Street propertgl”§ 77. MarcParc has filed an Answer,

ECF No. 54, and these claims will proceed.
ORDER

Accordingly, it is, this 19th day of June, 2017, by the United Siitdsict Court for the

District of Maryland, hereby ORDERED that

1. Plaintiffs’ Motion to Confirm Arbitréion Award, ECF No. 35, IS GRANTED IN
PART AND DENIED IN PART as followsJudgment IS ENTERED in Plaintiffs’
favor on Count Il, but the judgment is moade final pursuant to Rule 54(b);

2. Plaintiffs’ Motion to Dismiss Count | dbefendant’'s Amended Counterclaim in part
and to dismiss Counts lll, 1V, and VI their entirety, ECMNo. 41, IS GRANTED;
and

3. | will schedule a status conference followingeampt of the parties’ joint status report,

which is due on July 10, 2017, following the close of discovery.

IS/
Paul W. Grimm
United States District Judge
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