Hicks v. Ferreyra et al Doc. 44

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

NATHANIEL HICKS,

Plaintiff,
V. Case No.: PWG-16-2521
OFFICER GERALD L. FERREYRA, et al.,

Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff Nathaniel Hicks, a Seet Service agent, filed suagainst Defendants Gerald L.
Ferreyra and Brian Phillips, United States PBidice (“USPP”) officers, for detaining him
without probable cause twice, first for an halong the highway after he showed them his
credentials, and then a second tismertly after the first. Contp ECF No. 1. Special Agent
Hicks claims that Defendants violated his Fourth Amendment riglits. Asserting qualified
immunity, Defendants move to disa or for summary judgmentsafar as Plaintiff's claim is
based on the first dention. ECF No. 37. Because it is not clear from either the pleadings or
the scant record currently befaree that Defendants had probabéise for Plaintiff's continued

detention during the firsta@p, | will deny the motion.

! The parties fully briefed the motion. E@los. 40, 41. A hearing is not necessa®geloc.
R. 105.6. Plaintiff's claim that Officer Feyra stopped him a saud time without probable
cause, Compl. § 14, is not subject to the pendimtigP®otion to Dismiss qgrin the Aternative,
for Summary Judgment. Defs.” Mot. 2 n.1.
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Background?

Plaintiff alleges that on July 11, 2015, while wiokas a Secret Service agent, he was in
a Secret Service-issued vehicle on the shouwflénterstate 295 Nant waiting to accompany
the motorcade for Department of Homeland $igciBecretary Jeh Johnson. Compl. 1 2-4.
Officer Ferreyra, who was in uniform at then&, pulled over behind Plaintiff and approached
his vehicle with his weapon drawmd. 5. According to Officer Ferreyra, Special Agent Hicks
“was dressed in civilian clotls& and asleep in an unmarked vehicle that “was unwashed and had
a damaged exterior,” with “a loaded handgun lyamgthe passenger seat.” Ferreyra Aff. {1 4-8.
Special Agent Hicks claims that he “immedlgtand calmly identified himself as a United
States Secret Service Agent” and then “piedi his federal law enforcement credentials to
Officer Ferreyra,” who inspected them, and Hickxplained that he vgaon-duty and waiting to

lead an official motorcade of a SecBs#rvice protectee.” Compl. § 6-7.

Special Agent Hicks contacted his supervisy$hone, Officer Phillips arrived to assist
Officer Ferreyra, and Officer Rhips “told [Plaintiff] that he did not care” that Plaintiff's
“supervisor was on the line.ld. 1 35-36. Both officers “acknowledg[ed] that Special Agent
Hicks was, in fact, a feddriaw enforcement agent with the Secret Servicdd. 1 7-8. Yet,
they continued to detain him for an hour, idgrwhich time the motorcade passed and they

would not allow the agent to join itld. f 7-12. Then, USPP Sergeant T. F. Wallace arrived

> On a motion for summary judgment, | consider fies in the light modiavorable to Plaintiff
as the non-moving party, drawing all fifisble inferences in his favorWhite v. Pauly137 S.
Ct. 548, 550 (2017)Ricci v. DeStefan®d57 U.S. 557, 585-86 (2009).ikewise, to determine
the availability of qualified immunity, | take tHacts alleged “in the light most favorable to the
party asserting the injury,” that is, PlaintiMeyers v. Baltimore Cnty981 F. Supp. 2d 422, 429
(D. Md. 2013) (quotingSaucier v. Katz533 U.S. 194, 201 (200l)eceded fromon other
grounds in Pearson v. Callaha®55 U.S. 223, 129 S. Ct. 808 (2009¢e Queen v. Prince
George’s Cnty.188 F. Supp. 3d 535, 544 (D. Md. 2016) (same).



and “spoke with Special Agent Hicks’s supervisor (who was still on the line), admitted that
Offericers Ferreyra and/or Phillips had tolomhthat Special Agent Hicks was a federal law
enforcement officer.”ld. 143. After that, Plaintiff was releasedd. 1 44. Plaintiff claims that,

in detaining him for an hour after he provided kredentials, Defendants violated his Fourth
Amendment rights.ld. 11 55-57. Defendants insist that tlaeg entitled to qalified immunity,

and move to dismiss or, alternativer summary judgment on that basis.

Standard of Review

Under Rule 12(b)(6), Plaintiffs Complaint isilgect to dismissal if it “fail[s] to state a
claim upon which relief can be granted.” Fed(R.. P. 12(b)(6). A complaint must contain “a
short and plain statement of the claim showing tihatpleader is entitled to relief,” Fed. R. Civ.
P. 8(a)(2), and must state “a plausible claim for relidghcroft v. Igbal556 U.S. 662, 678—79
(2009). “A claim has facial plausibility when tipdaintiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678. Rule 12(b)(6)’'s purpose “isetst the sufficiency of a complaint and not
to resolve contests surroundithe facts, the merits of a claior, the applicability of defenses.”
Velencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, & (D. Md. Dec. 13, 2012)

(quotingPresley v. City o€harlottesville 464 F.3d 480, 483 (4th Cir. 2006)).

“Although a motion pursuant to Rule 12(b)(6) it@g an inquiry into the legal sufficiency
of the complaint, not an analysi$ potential defenses to theaohs set forth therein, dismissal
nevertheless is appropriate when the face efdbmplaint clearly reveals the existence of a
meritorious affirmative defense,” such as qualified immur@igcupy Columbia v. Haley38
F.3d 107, 116 (4th Cir. 2013) (quotiBgockington v. Boykin§37 F.3d 503, 506 (4th Cir.2011)

(internal quotation marks omitted))hus, “[a] qualified immunity defense can be presented in a



Rule 12(b)(6) motion, but, . .. when asserted iagtelarly stage in the proceedings, ‘the defense
faces a formidable hurdle™ and * ‘is usually not successfdiwens v. Baltimore City State's
Attorneys Office767 F.3d 379, 396 (4th Ci2014) (quoting=ield Day, LLC v. Cnty. of Suffolk,

463 F.3d 167, 191-92 (2d Cir. 2006)).

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tHe party seeking summary judgment
demonstrates that there is no evidence to stipp@nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 585-87 & n.10
(1986). The existence of only“acintilla of evidence”is not enough talefeat a motion for
summary judgmentAnderson v. Liberty Lobby, In&477 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show faasnfiwhich the finder of fact reasonably could

find for the party opposing summary judgmerd.

Although Defendants move in the alternatfee summary judgment, the only evidence
they provide is a brief affidavfrom Officer Ferreyra, assemtj, as noted, that Special Agent
Hicks “was dressed in civilian clothes” andegp in an unmarked vehicle that “was unwashed
and had a damaged exterior,” with “a loadehdgun lying on the passenger seat.” Ferreyra
Aff. 1 4-8. And, although Plaintiff opposes theatment of this motion as one for summary

judgment, see Pl.’'s Opp’'n 26-28, he fails to provide daffidavit or dechration that, for



specified reasons, [he] cannot present factsndaseo justify its opposition,” as Rule 56(d)
requires. SeefFed. R. Civ. P. 56(d). In any event, under either standard the outcome is the same:
Defendants are not entitled to qualified immuraoty either the facts alleged or the scant record

before the Court.
Discussion

Hicks asserts &8ivensclaim to recover monetary damages from Defendants, who are
federal law enforcement officers, for their alldgdolations of his Fourth Amendment rights.
See Bivens v. Six Unknown Namee@mtg of Fed. Bureau of Narcotjc$03 U.S. 388, 389, 397
(1971); cf. 42 U.S.C. 8§ 1983 (providing cause of action agastste officers or agents for
constitutional rights violations)."But government officials pesfming discretionary functions
generally are granted a qualified immunity and ahielded from liability for civil damages
insofar as their conduct does not violate clearlybdisteed statutory or cotitutional rights of
which a reasonable person would have knowWilson v. Layne526 U.S. 603, 609 (1999)
(quotingHarlow v. Fitzgerald457 U.S. 800, 818 (1982)). Thus, qualified immunity is available
for officers or agents who “act in objeatly reasonable reliance on existing lavQueen v.
Prince George’s Cnty.188 F. Supp. 3d 535, 541 (D. Md. 2016) (quoftackwell v. Mayor &
City Council of BaltimoreNo. RDB-13-3049, 2014 WL 949859, at *8 n.10 (D. Md. Mar. 11,

2014)).

Courts apply the same analysis to determine whether qualified immunity is available to a
law enforcement officer or agent under eitBérensor § 1983. See Wilson526 U.S. at 609
The analysis “balances two important intesesthe need to hold public officials accountable
when they exercise power irresponsibly and tieed to shield officials from harassment,

distraction, and liability when thegerform their duties reasonably?earson v. Callahan555



U.S. 223, 231 (2009). “In particular, ... qualfienmunity protects la officers from ‘bad
guesses in gray areas’ and it ensures that thay be held personally liable only ‘for
transgressing mght lines.” Gomez v. Atkins296 F.3d 253, 261 (4th Cir. 2002) (quoting

Maciariello v. Sumner973 F.2d 295, 298 (4th Cir. 1992)).

Pursuant to this doctrine, lpce officers are not liable und&ivensor § 1983 unless “(1)
the allegations, if true,ubstantiate a violation of a federaasttory or constittional right and
(2) the right was ‘clearly established’ suclattla reasonable person would have known his acts
or omissions violated that rightStreater v. Wilson565 Fed. App’x 208, 210 (4th Cir. 2014)
(quotingBrockington v. Boykin®37 F.3d 503, 506 (4th Cir. 2011pt@rnal citations omitted)).
The Court may “exercise [its] sound discretiondeciding which of the two prongs of the
qualified immunity analysis should be addressed first in light of the circumstances in th[is]
particular case at handPearson 555 U.S. at 236. The defendant carries the burden of proving
qualified immunity.McDonnell v. Hewitt—AnglebergeNo. WMN-11-3284, 2013 WL 4852308,
at *3 (D. Md. Sept. 9, 2013) (quotirideyers v. Baltimore Cnty., Md713 F.3d 723, 731 (4th

Cir. 2013)).

Here, the parties agree that DefendantsinetaSpecial Agent tdks for an hour after
they initially stopped himl. “Unquestionably, [tlhe Fourth Amendment prohibits law
enforcement officers from makingnreasonable seizuresydaseizure of an individual effected
without probable cause is unreasonablkléAfee v. Boczar738 F.3d 81, 87 (4th Cir. 2013s
amendedJan. 23, 2014jquotingMiller v. Prince George’s Cnty475 F.3d 621, B/ (4th Cir.

2007)). Thus, the constitutional right not to tetained without probable cause is clearly

% Defendants argue for the first time in a footnote of their Reply that Special Agent Hicks was
not detained prior to the matade’s arrival because he was stopped by choice, waiting for the
motorcade,see Defs.” Reply 6 n.3, but it is undisputetiat they detained him when the
motorcade arrived and after it passed.



establishedsee id, and the issue is whethBefendants had probable caiseontinue to detain

Plaintiff. See Streate565 Fed. App’x at 21®Brockington 637 F.3d at 506.

Probable cause to seize an individualeans ‘facts and circumstances within the
officer's knowledge that are sufficient to warta prudent person, or one of reasonable caution,
in believing, in the circumstances shown, ttie suspect has committed, is committing, or is
about to commit an offensePritchett v. Alford 973 F.2d 307, 314 (4th Cir. 199i¢higan v.

De Fillippo, 443 U.S. 31, 37 (1979)). Defendants arthet they had probable cause to detain
Plaintiff because he was stopped along the highwaydirty, unmarked car, in civilian clothes,
with a loaded handgun. DefRdot. 9-10 & n.9. Possessionahandgun in Maryland can give
rise to probable cause, as Md. Code Ann., Ctiaw 8§ 4-203(a)(1) provides that “a person may
not: (i) wear, carry, or transport a handgun . .. oakmut the person; [o(ji) wear, carry, or

knowingly transport a handgun . . . in a vehithvelingon a . . . highway . .. .”

But what Plaintiff challenges is not his initisg¢izure but his continued detention for an
hour after Defendants received and acknowledge8dtuset Service credeals. Compl. 71 6-8,
55-57;seePl.’s Opp’n 7, 9. Certainly, Criminal ka8 4-203 does not prohibit a federal “law
enforcement official” from “wearig, carrying, or transporting . a. handgun” if the official “is
authorized at the time and umdée circumstances to wear,rga or transport the handgun as

part of the person’s official equigmt.” Crim. Law § 4-203(b)(1)(i).

But, as Defendants see it, “Plaintiffilegedly showed Ofc. Ferreyra hipurported
credentials identifying him as an agent witke th.S. Secret Service,” and they “were not
required to blindly accept Plaintiff’assertions that he was a Se&etvice agent or that he was
on-duty, particularly in light otircumstances reasonably castsugpicion on these assertions,

such as Plaintiff's wearing civilian clothing abéing in an unmarked vehicle.” Def.’s Mot. 9—



10 (emphasis added). They insist that,essl Officer Ferreyra “omnisciently knew the
circumstances under which a Secret Service agent could lawfully possess such a firearm,” he
would have probable cause for detaining PlHingven if he accepted that he was a Secret
Service agent.ld. at 10. In their view, “Plaintiff (carefly) does not allege that Ofc. Ferreyra

[or Officer Phillips] ‘confirmed and acknowledged’athPlaintiff was ‘on duty’ at that time.”

Defs.” Reply 4 (emphasis in Rgpl Defendants also argue that Special Agent Hicks’s alleged
role in the motorcade was questionable becdtis® motorcade apparently did not stop or
otherwise engage Defendants @ther USPP officers on scene) desist Plaintiff — instead it

kept traveling northbound on 1-295.” 3¢ Reply 5 (emphasis in Reply).

Not so. Federal law is clear that Secretvite agents “are albrized to ... carry
firearms.” 18 U.S.C. § 3056(c)(1)(B). Indeéal, those without knowledgof the law or access
to the United States Code, a two minute Googéch for “secret servicddrings up the United
States Secret Service webpagijch states that “[u]lnder Titl&8, Section 3056, of the United
States Code, agents and officers of the UnitedeSt8ecret Service can .. [c]arry firearms.”
Seehttps://lwww.secretservice.gov/about/fags/. This authorization is xpicidy limited to
when an agent is on duty performing a spefic service,seel8 U.S.C. § 3056(c)(1)(B), and
Defendants have not identified any law to tetiect. Thus, Maryland law does not prohibit a

Secret Service agent from carrying a handgun at any*tiSee id. Crim. Law § 4-203(b)(1)(i).

Plaintiff immediately provided Defendants whis Secret Service credentials, along with
an explanation of his assignment. Compl6%Y; Pl's Opp’'n 2. Thus, as a Secret Service

agent, Plaintiff was authorized to carry a din®, a fact that Defendts could have readily

* If the state statute contradicted the fedemtlise, the federal law would preempt and invalidate
that aspect of the state law under the Suprer@dayse of the Constitution, U.S. Const. art. VI,
cl. 2. See Cal. Fed. Sav. & Loan Ass'n v. Gued@9 U.S. 272, 280 (1987).



ascertained if they didot already know. And, as for theskepticism about the validity of
Special Agent Hicks’'s credentialsr the unkempt condition of $ivehicle, or that he was
wearing civilian clothes instead of a uniform, Defendants have not offered any reason, let alone
evidence, to call Plaintiff's creshtials into question. After althe iconic image of a Secret
Service agent is of a person in a business suit—not a uniform (and such a “notorious fact” can be
judicially noticed, Fed. R. Evid. 201(b)(1)), ards difficult to imagine that an unwashed car

tilts the balance of facts to prald probable cause to extend the detention as long as it lasted.
Nor have they explained why they could not have spoken with one of Plaintiff’'s supervisors to
verify his credentials or assignment. Therefan the record currently before me, Defendants
have not shown that the undisputiedts establish thahey “act[ed] in objectively reasonable
reliance on existing law.”See Queenl88 F. Supp. 3d at 541 (quotifpckwel] 2014 WL
949859, at *8 n.10). Nor is Defendants’ probableseato detain Special Agent Hicks evident
from the pleadings. Consequently, Defendantgehaot carried their burden at this stage of

showing that they are entitled to qualified immun#ge McDonnell2013 WL 4852308, at *3.
ORDER

Accordingly, it is, this_11th day of Apy 2017, hereby ORDERED that Defendants’
Partial Motion to Dismiss orin the Alternative, for Summary Judgment, ECF No. 37, IS

DENIED withoutprejudice.

IS/
Paul W. Grimm
United States District Judge




