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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND

SHERA WOODBURY
Plaintiff,
V.

VICTORY VAN LINES, Civil Action No. TDC-16-2532

d/b/a Great Nations Van Lines, LLC, now
Great Nation Moving, LLC

Defendant.

MEMORANDUM OPINION

Plaintiff Shera Woodbury, who is sekpresentedhas brought this action against her
former employer, Victory Van Lines (“Victory”), owned by Great Natiloving, LLC (“Great
Nation”), and Great Nation’s principalwner, SherifYanuzov; alleging that she was subjected
to employmentliscrimination on the b@&sof sex, national origirand disability. On December
21, 2017, this Court issued a Memorandum Opinion dismissimg Albodbury’s claims except
those brought against Victory pursuant to Title VII of the Civil Rights & 1964 (“Title VII”),
42 U.S.C 882000e to 200047 (2012), and the Americans with Disabilities Act (“ADA”), 42
U.S.C.8812112 to 121172012) Pending before the Court is Victory’s Motion for Summary
Judgment on the grounds that it was not a “covered” employer under Titen® the ADA
because it did not have 15 or more employees at the time of the allegethidetern. Having
reviewed the submitted materials, the Court finds that no hearing is agceSeeD. Md. Local

R. 105.6 For the reasons set forth below, the MofionSummary Judgment BENIED.

1 The Court uses the spelling provided in the affidavit submitted by Yanuzov
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BACKGROUND

Woodburyworked as a relocation specialist for Victory, a moving company, fronstMar
2012 until she was terminated on Aptjl2014. Woodbury is a woman, born in North America,
who suffers from a neurological digler that causes seiea She alleges that Victory
discriminated against her based on these traits by subjectitg ineequal terms of employment
and by terminatig her employment The Court has set fortthe factual and procedural
background foWoodbury’s allegations in its December 21, 2017 Memorandum Opinion on the
Motion to Dismiss.Woodbury v. Victory Van Ling&86 F. Supp. 3d 685, 681 (D. Md. 2017)

OnApril 18, 2017, Yanuzov and Victorfled a Motion to Dismiss or, in the Alternative,
for Summary Judgmenh which Defendants asserted, as relevant here, that the Title VII and
ADA claims should be dismissed because Victory is moemploye under those statutes
because it lacked 15 employees at the time of the alleged discriminatiteched to that
Motion were certaintax andpay recordsand an affidavit from Yanuzowvhich Defendants
offeredas evidencéhat Victory had fewer than 15 employees in the years 2013 and BOhdr
memorandumn oppositionto the motionWoodburyasseted that she knows that Victory ta
20 to 30 employees because she “has personally been responsibtdieidulsng them, argd
that Yanuzovand his wife should be counted as employees,ctaithedthat Victory left out
relevant documentom its submis®n. Opp’n Mot. Dismissat 23, ECF No. 38. The Court
declined to consider the submitted documesggFed. R. Civ. P. 12(d), denied the Motion to
Dismiss as to that argument, and granted the parties limited discovery ountiber of Victory
employeesn 2013 and 2014

After the completion of the limited discovery period, Victory file® pendingMotion

for Summary Judgment on the grounds that Victory did not have ptogees and thus is not



subject to liability under Title VII or the ADAIn support of the Motion, Victory has submitted
an affidavit from Yanuzov stating th&ictory has never employed 15 or more individuals at the
same timeYanuzov never turned away any prospectweployeeshecause Victory was fully
staffed and Yanuzov ash his wife,Milena Zaimova,are the sole owners Victory. Victory has
also submittedax andpay records relating t&@0 individuals for 2013 and.6 individuals for
2014. The records reveal that for 2013 jndividuals worked for Victory for 20 or more weeks,
and that for 201413 individuals worked for Victory for that length of time or more. In her
deposition testimony, however, Woodbury sfatbat she personally observed at least 10
additional employees who worked at Victory for more than 20 weelteirelevant timeframe,
six of whom she identified by first nameVasko,” “Teti,” “Stanko,” “Emmanuel,” “Matrlo,”
and “David—and four of whom she pointed out in photograpiiscould not identify byname
DISCUSSION

The sole issue iVictory’s Motion for Summary Judgmens whether Victory is a
covered employeunder Title VIl and the ADA based on its number of employeeX)it8 and
2014. Victory asserts thdt is not a covered employdecausehe pay recads definitively
establish that it had fewer than 15 employees who worked more than 20 dvemigs both
years Victory’s owners are properly not counted as employeepurposeof this calculation
and Woodbury'sasserted facts arelvidenceare insufficient to create a genuine dispute the
number ofVictory employees and the number of weeks they worked in the relevant years.
Woodbury counterghat there is a genuine issue of material fagardingthe number of
employees based on hggrsonal obsertimns during her tenure at Victprbecause/ictory has
falsified and omitted employees from pfay records and becausdhe EEOC's alleged finding

that Victory had more thatb employees should bind this Court.



Victory alsoargues that, if the Coufinds that Victory is acoveredemployer, its Motion
should still be granted on the ground that Victory articulated a legitimatediscriminatory
reasorfor terminating Woodbury’'sraployment. Because discovery to date has been limited to
the issue offte number of employees at Victory, the Court will not consider this argument.

l. L egal Standard

Under Federal Rule of Civil Procedure 56(a), the Court grants sumutdgment if the
moving party demonstrates there is no genuine issue as to any nifatgriahd that the moving
party is entitled to judgment as a matter of law. Fed. R. Civ. P. &5itex Corp. v. Catrett
477 U.S. 317, 322 (1986). In assessing the Motion, the Court viewactsein the light most
favorable to the nonmoving partwyith all justifiable inferences drawn in its favoAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 255 (1986). The Court may rely only on facts supported in
the record, not simply assertions in the pleadingsuchat v. BaltRavens Football Club, Inc.
346 F.3d 514, 522 (4th Cir. 2003). A fact is “material” if it “might affect the ougcofthe suit
under the governing law.”Anderson 477 U.S. at 248. A dispute of material fact is only
“genuine” if sufficient evidence favoring the nonmoving partisesxfor the trier of fact to return
a verdict for that partyld. at 24849.

. EEOC Finding

The Court begins by addressing Woodbury’s argument that the Court is bound by a prior
determination by the EEOC that Victory had 15 or more employees in 20281d4. In
asserting this argument, Woodbury relies on the Dismissal and Notighié Letter (“Right to
Sue Letter”), issued by the EEOC on August 5, 2015, which stated that the EESOQ its file
on Woodbury’s charge because it had “adopted tligrigs of the state or local fair employment

practices agency that investigated this charge.” Right to Sue Letter at 2, QupDidmiss Ex.



1, ECF No. 171. Woodbury argues that had the EEOC concluded that her case could not
proceed because Victory hiss than 15 employees, the Right to Sue Letter would have stated
that conclusion, such as by checking the box noting that the case asad tlecause “[t]he
Respondent employs less than the required number of employees or isemwisat covered by
the statutes.” Id. The Right to Sue Letter, however, does not purport to includexkaustive
list of the reasons why the EEOC could have closed its investigatoWiobdbury’s claims. In
fact, the Right to Sue Letter references the fact that Woodbury’secharybeen filed with the
Montgomery County Office of Human RightsMCOHR”), and that the EEOC had simply
adopted the MCOHR'’s findings without necessarily conducéingndependent investigation.
Thus, it is not reasonable to infer that the EEOCaradinding on whether Victory had 15 or
more employees. Moreover, where Woodbury has not submitted any recoetgingfl
MCOHR’s specific findings, the Court lacks a basis to conclude H@atMCOHR made a
finding whether Victory had 15 or more emplogee

Even if Woodbury had shown that the EEOC or MCOHR had made a finding on the
number of Victory employees during the relevant time period, Victory iecbthat such a
finding “would be, at best, a tentative conclusion.” Redigt. Summ. Jat 4, EG No. 63.
Indeed, an EEOC Right to Sue let@wes not resolve issues with finalityit informs the
charging party that the EEOC has found no violation of basmvthat the charging party may
nevertheless file suit seeking an independettrmination by a federal courfeeEEOC Form
161 (rev. Nov. 2009]stating that, despite the EEOC'’s failure to find reasonable cause, the
petitioner retains the right to “pursue [the] matter furtherfibgg a lawsuit within 90 day)s
Notably, theUnited States Court of Appeals for theurth Circuit has held that an EEOC Letter

of Determinationof Reasonable Cause, a separate form letseredwhenthe EEOC finds



reasonable cauge conclude that discrimination has occurmsd‘merely preparatoryo further
proceedings.Georator Corp. VEEOC 592 F.2d 765, 768 (4th Cir. 1978jating that an EEOC
determination of reasonable causgnding alone;'is lifeless, and can fix no obktion nor
impose any liability on [the employer]’$eeEEOCv. Harvey L. Walner & Assocs91 F.3d 963,
968 (7th Cir. 1996]stating that an EEOC’s determination “is only an administrative prisitzu
to a court action and has no legally binding significance in the gudsetlitigatior)). EEOC
investigatory findings simply are not binding on federal couiits the private employment
conext. See, e.gGeorator Corp, 592 F.2dat 768-69 (statng thatthe EEOC’s determinatioof
reasonable cause, while final, lack any binding effédgpre v. Deving780 F.2d 1559, &
(11th Cir. 1986)statingthat the EEOC lacks the power to order remedial action in cases of
privatesector employment discrimination, so the issue of the binding nafusn EEOC
decision favorable to a privasector employe@everactually arisig McClure v. Mexia Indep.
Sch. Dist, 750 F.2d 396, 400 (5th Cir.198@)oting that'EEOC determinations and findings of
fact” are “not binding on the trier of fact”).

Accordingly, there is no evidence that the EEOC or the MCOHR made any aetiomi
as tothe number of Victory employees in 2013 or 2014 and, even if eitheryapad¢ such a
finding would not override this Court’'s independent review of the evidensemed by the
parties. Woodbury’s reference to the RighSue Letter therefordoes not provide basisupon
which to deny the Motion for Summary Judgment.
[11.  Number of Employees

In seeking summary judgmentjctory argues that neither Title VIl nor the ADA apply
to it because Victory had fewer than 15 employees during the yehBsaz@ 2014. Title VII

defines an “employer” as “a person engaged in an industry affecting commerdeasfifteen



or more employees for each working day in eadfwehty or more calendar weeks in the current
or preceding calendar year, and any agemsuoh a persoh 42 U.S.C. § 2000e(b)The ADA
contains a substantively identical definitiot2 U.S.C. § 12111(5)(A) The United States
Supreme Court has held that “the threshold number of emplogeaggdlication of Title VII is
an element of a plaintiff's claim for relief, not a jurisdictional issuArbaugh v. Y & H Corp.
546 U.S. 500, 516 (2006yee also Fox v. Gen. Motors Car@47 F.3d 169, 176 (4th Cir. 2001)
(“Because the ADA echoes and expressly refers to Title VII, and betisuseo satutes have
the same purposethe prohibition of illegal discrimination in employmentourts have
routinely used Title VII precedent in ADA cases.”). Accordingplaintiff must establish that
the defendant employer had the threshold number of empltay®essubject to the requirements
of Title VII and the ADAIn order to prevail on a discrimination claim under those stati§es
Arbaugh 546 U.S. at 5186.

Woodbury does not dispute that Title VII and the ADA would aqgply toVictory if it
had fewer than 15 employers2013or 2014. She also does not dispute that 2013 and 2014 are
the relevant years of inquiry in this case, given that tlegedl discriminatory acts occurred in
2014, Woodhbry was fired in 2014and Woodbury fied her chage of discrimination in June
2014. Instead she argudbat there is a genuine issue of material fctowhetherVictory
employedfewerthan 15 individuals in the years 2013 and 2014.

A. Pay Records

Victory has submitted pay records which, it asserts, establish thad ifewer than 15
employees in the relevant yeaiGourtsgenerallyusethe “payroll method’as a starting poinb
evaluate the number of employees that a defendant employfer lpagposes of Title VII or the

ADA. Walters v. Metro. Educ. Enters., In&19 U.S. 202, 207 (1997). The “payroll method”



directs that, on any given day, all the individuals with whom an eraplogs an employment
relationshipmay qualify as “employees” othat employer. Id. at 206. Thus, if an individual
appears on the employepay recordsfor a particular date and receives a paycheck covering
time period including thadate the persomvould qualify as an employee regardless of whether
he or sheactwally workedon that date.ld. To qualify as one of the requisite 15 employees to
establish thaatnemployer is subject to Title VII and the ADA, an individual must be employed,
according to the payroll method and common law principles of agency and cdatiog“each
working day in each a20 or more calendar week the relevant year. 42 U.S.C. § 2000e(b).
An individual's appearancén the employer’'spay records, howevels not necessarily
dispositive in addition to thegyayroll method, courtalso consideprinciples of control anthe
common lawof agencywhen determining whether a particular individual is an “employee”
under the relevant statute§eeClackamas Gastroenterology Assocs., P.C. v. Wel8 U.S.
440, 448 (2006}statingthatthe comma law element of control’ over a workershould serve as
the “principal guidepost for determiningwhether anindividual qualifies as an “employee”
under the ADA) Thus, “an individual who appears on tipayrollbut is not an ‘employee’
under traitional principles of agency law would not count” toward the minimurastmold of
employees.Walters 519 U.S.at211-12 The reverse is also true, as an individual who has a
traditional employment relationship with the employer but who doésjppear on the payrpll
such as one who receivesmpensation in cash 6éunder the tablé would still count as an
employee under principles of control and the common law of age®eg.Clackama$38 U.S.
at 448 ¢tating thathe “common law’s definition of the mastservant relationship” provesk
guidance in identifying which individuals qualify as employeeg¢ord Jones v. Midlands

Neurology & Pain Assocs., P.ANo. 3:112623-CMC-SVH, 2012 WL 2917057, at *3 (D.S.C.



May 3, 2012)(holding that the plaintiff's affidavit stating that the defendhatl additional
employees not listed in pay records, including several paid “uhdeable,” created a genuine
issue of material fact precluding summary judgment for the def®ndegport and
recommendation adopteNo. 3:112623-CMC-SVH, 2012 WL 2913224 (D.S.C. July 17, 2012)
Accordingly, while the Court begins its analysis by applyitige payroll methd, it is not
necessarily dipositive on the issue of the number of Victory employees for @siqiositle VI
and the ADA

In accordance with the payroll method, Victory has providedd@oumentsand pay
records for the years 2013 and 201Hor the year 2013, the records reflect that Victory paid
wages to a total of four emplegs who received IRS Form V¥ from Victory (“W-2
employees”and contractor fees to a total 18 independent contractovsho received IRS Form
1099 from Victory (“1099 contractors”)For the year 2014, the records reflect that Victory paid
wages to a tal of four W-2 employees and contractor fees to a total»fl099 contractors.
Although Woodbury has asserted that the workers classified as inégpeswhtractors are
actually employees, the Court need not address that issue because hastopncedkthat, for
purposes of the analysis of the Motion, all of the 1099 contractors should be meat¥2
employees.

With this assumption, the pay records reveal Yhetory had 20 employees in 2013 and
18 employees in 2014. Both of these numbers exttegdquisitel5 employees to qualify as an
employer undeTitle VII and the ADA Victory, however, asserts that the records further reveal
that not all of these personnel worked the requisite 20 weeks in a givenoyqaalify as

employees.42 U.S.C 8§ 2000e(b).



1. 2013

Victory argues that, for the year 2013, the following eight employees, oo @bt listed
in the pay records for that yedajled to meet the 2Week threshold: Samuel Amaya, William
Alvarez Armando, Dusan Deletic, Robert W. Elmore, Michael F. Hefferdanijs Melendez
Sales, Robert N. Scribner, and Vasie Yosifdiws in his affidavit, Yanuzov states that Victory
had “no more than twelve (12) total employees in 2013, evdhwioskers designated as 1099
independentontractors are considered ‘employees’ for the purposes ohthigy.” Yanuzov
Aff. 1 9, Mot. Summ. J. Ex. A, ECF No. 40 The Court’s independent review of the submitted
records corroborates this statemerAccordingly, Victory’s records, along wit Yanuzov’'s
supporting affidavitappear toestablish that only 12 Victory employees worked 20 weeks or
more in 2013.

Of the eight employees who failed to meet thew2@k threshold, Woodbury offers
testimony regardin@nly Heffernan and Deletic.Regardig Heffernan, Woodbury testifieth
her depositiorthat he was employed by Victory fonly a year or less, that she was not sure of
his specific dates of employmerdgndthat he quit sometime in 2012She therefore has not
createda genuine dispute of neatal fact as to the number of weeks Heffernan worked in 2013
or 2014

As for Deletic, who isWoodbury’s exhusbandWoodburytestified that he began work
with Victory some time before March 25, 2012 dhdt, based ornhe datesof their birthdays and
annversary Deletic wasstill employed by Victory in June 2013This testimony is largely
consistent with the pay records, which show that Deletic received chguky on May 24,
2013—just over 20 weeks into the calendar year. Although the pay records show no other

paychecks issued to Deletic during 2013, Woodbury testified that upetpoint of his

10



departureDeletic was a foremafor Victory who workedfull time, at least 40 hours per week
As Deletic’s wife at the time, she would have personal knowlefiges work scheduleShe also
noted that he did ndtave legal immigration status hus, Woodbury’s testimony has created a
genuine issue of material fact whether Deletic actually was an employee for tisteeg0
weeks in 2013.However,Deletic woud only raise the count of Victory employees in 2013 from
12 to 13, todew to render Victory a “covered employarhder Title VII and the ADA.Thus,
the Court’s analysief Woodbury’s argument®laing to 2013mustcontinue.

2. 2014

Of the 16 workers identified in tH2014 pay recordsVictory asserts that threfailed to
meet the 2@veek threshold: Woodbury, Javier G. Martinez, and RoseMary McBatHn
addition to the pay record¥anuzov’s affidavit states that Victory had “no maéhan thirteen
(13) total employees in 2014, even if all workers designated as 1099 independeattors are
considered ‘employees’ for the purposes of this inquiry.” Yanuzov 8. The Court’s
independent review of the submitted records corrdaesthe conclusion that neither Woodbury
nor Martinezworked 20 weeks at Victory in 2014in Woodbury’s deposition testimony, she
conceded that she was fired on April 4, 2014, just 13 weeks into the cajeadaand she never
mentioned Martinez or McBlt Accordingly, she has not raised a genuine dispute of material
fact as to the number of weeks worked by Victory’s employees in 2014.

However,upon consideration of the pay recortiBath could arguably beleemed to
have spenk0 weeksas an employeé 2014. The records show that McBath receivid
paychecksn 2014onthe following dates:August 6, 2014, August 20, 2014, September 8, 2014,
September 19, 2014, October 7, 2014, October 21, 2014, November 7, 2014, November 21,

2014, December 5, 2014, and December 23, 20TIH4e recordstherefore reveathat, at a

11



minimum, McBath wasn Victory’s pay recorddrom August 6, 2014 through December 23,
2014, consisting of 19 weeks and 4 days of woHowever,the August 6, 2014 paycheck likely
provides wagegor work performed before that datethich could put her over the 2@eek
threshold. Mvethelessgven with McBath counted as an employee, the pay record would only
reflect 14 employees in 2014rhus Woodbury has not crea@ genuine issue of matdrfact
whether the pay records reveal that Victory had 15 employees who worked 20 or reksanwve
2014.

B. Owners

Woodbury argues that Victory’s calculation of the number of its empldya®sthe pay
recordsis inaccurate because it does not count Yanuzov and his wife, Zaimova, as employees
For 2013, because of the genuine dispute of material fact as to the numieskefworked by
Deletic, if both are counted as employees, the total would be 15 employees that year. For 2014,
because of the genuine dispute of material fact as to the number of weeks workeBally, ¥
even one is counted as an employee, the total would be 15 employees for thaVigeamy
counters that Yanuzov and Zaimova are propeldgsified as owners, not employees, during
2013 and 2014, and thus do not count toward the requisite 15 employees.

In Clackamasthe Supreme Court adopted from the EEOC Compliance Manual-a non
exhaustive, sbfactor test to determine whether a sharédedliirector of a corporation is an
employee for purposes of Title VII. 538 U&.44950. The six factors include:

1. Whether the organization can hire or fire the individual or set the rutes an

regulations of the individuad’work

2. Whether and, if sadp what extent the organizationpgrvises the individuad’
m?lr;her the individual reports to someone higher in the organization

Whether and, if so, to what extent the individual is able to influence the
organization;

o

12



5. Whether the parties intended that the individual be an employee, as expressed

in written agreements or contracésd

6. Whetr_\er _the individual shares in the profits, losses, and liabilitiethe

organization
Id. The test focuses on the “commlanv touchstone of control” and asses, through these
factors, whether an individual “is subject to the organization’s obhtor “whether the
individual acts independently and participates in managing the organiZzatd. at 449. All
incidents of the individual’s relationship withe organization must be considered, with “no one
factor being decisive. Id. at 451 (quotingNationwide Mut. Ins. Co. v. Dardeb03 U.S. 318,
324 (1992)). IrClackamasthe issue was whether “four physicians actively engaged in medical
practice” and snultaneously serving as “shareholder and directors of a professiopatatoyn”
should be counted as “employees” for purposes of the ADAat 442, 451. Without deciding
the issue, the court noted that the facts that the physicians cahth@leperation of their clinic,
shared the profits, and were personally liable for malpractice claienghed in favor of a
finding that they were not employees for purposes of the ADAat 451.

The Clackamagest has been applied to individuals with ownership interessedeuthe
context of shareholdetirectors of a professional corporatiokee Solon v. Kaplar898 F.3d
629, 63233 (7th Cir. 2005) (stating th&tlackamas'is not limited to the narrow quesh of
whether a sharbolder director is an employee” and noting that the six factors “provide geidanc
in resolving the more general issue of whether an individual is an employee’employer);
Walls v. Avpro, InG. No. JFM-04-3042, 2005 WL 855931at *2 n.1 (D. Md. Apr. 14,
2005)(citing Solonfor the principle that th€lackamagest can be used to determine whether
certain individuals are owners or employees beyond the context of a prad¢ssigporation)

aff'd, 162 F. App’x 252 (4th Cir. 2006)Indeed, the source of tiackamadactors—an EEOC

Compliance Manuakidentifies them as relevant to whether “partners, officers, mendfers
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boards of directors, and major shareholders qualify as employ€ésckamas538 U.S. at 448
49 (citing EEOC Compl. Man. 88 605:0008605:00010 (2000) Solon 398 F.3d at 633.
Accordingly, the Court will apply the&Clackamastest to aid its determination of whether
Yanuzov and Zaimova are owners or employees of Victory.

1 Y anuzov

In his submitted affidavit, Yanuzostates that “at all times relevant to the events
described in the Complaint filed by Plaintiff Shera Woodbury L was the owner and CEO of
the other defendant, Victory Van Lines d/b/a Great Nation Moving, LLCahuzov Aff. 2.
Yanuzov also asserthat he founded Victory in 2008, is currently its Chief Executive Officer
(“CEQ"), makes the dato-day decisions for the company, and has a 95 percent ownership
interest. Woodbury does not contest these statements and in fact fud®reded them by
stating in her deposition that Yanuzov is the “certain percentage owner” ofrWiata that,
while she was employed by Victory, he was responsible for managing all dtaergnand
assigning them to trucks. Woodbury Dep. at639 118 Mot. Summ. J. Ex. F, EF No. 606.
Thepayrecords contain no evidence that Yanuzov drew a salary or received wagesdiam V
in 2013 and 2014. In her deposition, Woodbury initially disputed that Yanuzov did netrace
paycheck, but when asked how she knew that he aids ghe responded, “I don’t know for sure
but maybe | was just assuming when | said that.” Woodbury Dep. at 119.

Based on this evidence, all sitackamadactors weigh in favor of finding that Yanuzov
was an owner, not an employee, of Victory in the years 2013 and 2014. Yanuzov (1) tould no
be hired or fired by Victory; (2) was not supervised by Victory; (3) didrapbrt to anyone
higher up in Victory; (4) had significant influence over Victory, as itsnéter, CEO, and

manager responsible for d&yday decisions; (5) lacked an employment contract with Vigtory

14



and (6) shared in the profits, losses, and liabilities of Victory. ManmedheClackamastest
emphasizes the “commdaw touchstone of control,” and Woodbury has not established a
genuine dispute of material fact relating to Victory’s assertion that anbhad control of
Victory during the relevant time perio€Clackamas538 U.Sat 449. he Court therefore finds
that Yanuzov was not an employee of Victory in 2013 and 2014 for the purpose G§laisigb
the threshold number of employees necessary for Victory to be deemstgplayer under Title
VIl and the ADA.

2. Zaimova

As for Zaimova,Yanuzov has stated in his affidavit that Zaimova is his wife andea f
percent owner of Victory and thus shares in the profits, $pss® liabilities of Victory.Like
Yanuzov, Zaimova is not listed in tpayrecords for 2013 or 2014, and there is wolence that
she drew a salary from Victory or had an employment contfBHaas, the fifth and sixth of the
Clackamadactors favor a finding that Zaimova was not an employee.

The first threeClackamasfactors, which direct the Court to assess whetheto¥jicor
someone higher up in the organization could hire, fire, or supervis®¥aj also weigh in favor
of finding that Zaimova was an owner, not an employee. According/dodbury, Zaimova
managed Victory’s accounts and books and reviewed all the @éntsiiand content submitted by
Victory’s movers at the end of each day. Thus, Zaimova had a managerial tdecompany,
and there was no evidence that anyone had the power to hire, fire, onsaber. Notably,
Woodbury has offered no evidence to suggest that Yanuzov had such power iovavaZa
Rather, during her deposition, Woodbury stated that, although she wseoifically aware that

Zaimova had an ownership interest in Victory, she came to unders&ndaimovaownedthe
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company with Yanzov because “if you're married, you know, it's sort of what's yours is @th
yours.” Woodbury Dep. at 125.

Indeed, as to the fourtBlackamadactor, Zaimova’'smarital relationship with Yanuzov
also signifies that she likely had more capacity to influence Victory thanicltywe-percent
owner of a company. To the extent that @lackamagest directs courts to focus “all incidents
of the relationship” of the individual to the compa@fackamas538 U.S. at 451, Zaimova, by
virtue of her marital@lationship with Yanuzov, was better positioned than an ordinary iyinor
owner to influence personnel and management decisions during thentdiexaperiod

In Arbaugh v. Y&H Corpration, 380 F.3d 219 (5th Cir. 2004gv’'d on other grounds,
546 U.S. 50q2006) theUnited States Court of Appeals for th#th Circuit concluded thathe
spousef two owners of the defendant corabonwere not employeefr purposes of Title
VII, even thoughhey were includedon the payroll andad taxes deductddom their wages
becausdahey were not supervised by otheshared in the profits, losses, and liabilities of the
corporation and, due to themartnershipinterest,could not be simply fired if the business
relationship with their husbands deterioratéd. at 22930. By contrast, irfSmth v. Castaways
Family Diner, 453 F.3d 971, 9781 (7th Cir. 2006) the court held that the mother and husband
of the sole proprier of restaurant were employees even though they managed the restadrant
were not supervised by the proprietor, largely because they lackednership interest in the
business. Id. at 97273, 981. Here, tere Zaimovahad anownership interesand ould not
simply be terminated, and where she was not even on the payroll lispdbses irArbaugh
the Court concludes that she wagt an employee of Victory in 2013 and 2014 for purposes of

Title VII and the ADA.
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D. Additional Employees

Although thepay records show that Victory did not have 15 employees during 2013 and
2014 within the meaning of Title VII and the ADA, Woodbury argues thatrecordsare
falsified or incomplete.While the submitted records appeared to hangsing page based on
gaps in the page numbers,Victory has addressed this issuley supplementing the reih
pursuant to the Court’s requestith the missing pagesSee2013PayR., Supp. Mot. Summ. J.
Ex. E, ECF No. 62; 2014 Pay R., Supp. Mot. Summ. J. Ex. C, ECF No.-B7 The
supplemental documenteveal that theoriginally omitted pages merely repeaformation
contained in the preceding pages ia@to each employee; summarize the total earnings for
each employee over the course of the year; and reflect what Victory tefass“null data,”
which are systengenerated notationBy the Wells Fargo Business Payroll Services System
reflecting no earning®r pay periods in whiceAnemployee no longer worked for Victor014
Pay R. at2-3 & n.1.

As an initial matter, Woodburlgas assertethat she knowshat Victory employed more
than 15 employees during the relevant time period because giaint, Yanuzov turned away
her best friend’s boyfriend who needed a job becauserYiateeady had 18 employees amds
“completely booked.” Woodbury Dep. at 7B his affidavit,Yanuzov denies ever turning away
any prospective employee because Victory was fully staffed, and states that Wester had 18
employees at one timeThis dispute, bwever is not sufficient by itselfto raise a genuine
dispute of material fact as to the number of Victory employees in 2013 and 2014 lmeause
Victory was fully staffed with 18 employees at a single point in titingt would not necessiy
mean that at lead5 of those 18 employees worked for@0morework weeksduring a single

year
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Next in support of her claim that thgayrecords either failed to include, or undercounted
the work performed by, certain Victory employe®godburynamel 15 individuals who, she
alleges,worked for Victory during 203, 2014 or both herself,Yanuzov, Zaimova, Deletic,
“Daniel V,” “Vasko,” “Teti,” “Stanko,” Michael Heffernan, Lisa Fitzpatrick, “Enamuel,”
“Carlos,” “Marlo,” “Jose,” and“David” Woodbury Dep. at 4B4. She alsgpointedto four
unnamed men in a set photographs from her weddingho, she claimswere employed by
Victory during some or abf the relevant time period.

As discussed above, Yanuzov and Zaimova are appropriatskifedd as owners, not
employees. Wodbury, Deletic, Heffernan, and Fitzpatrick are all in inclute¥ictory’s pay
records though there remains genuine dispute of material fact as to the number of weeks
worked by Deletic in 2013 See suprgart lll. A.1. Victory also statesthat the individual
Woodbury identified as “Daniel V" is Daniel V. HernangdéZarlos” is Carlos A. Alarconand
“Jose” is Jose Jorge Alvarado, all of whom atso included in Victory’spay records. This
leavessix namedindividuals as unaccounted for in Victory’pay records—*Vasko,” “Teti,”
“Stanko,” “Emmanuel,” “Marlo,”and “David’—and thefour unnamed mendentified from
photographs.

Woodburyexplainedin her depositiothat she knew thesH individuals were employed
by Victory because she was personally responsibleunning Victory’s office when Yanuzov
was away WhenYanuzov was out of the office, Woodbury scheduled which persavnee
assigned to a particular move, and when thoseighis came int&/ictory’s office, Woodbury
gavethem the moving truckdys andnecessargupplies. At times, shehadto make lastninute
changes to the schedule and find movers to handle partjobtar There were sometimes five

moves per day,awallywith three movers assigned to each trugkoodbury knew the first name
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of the forenan for each truck but did not know the names of the “minions” who corrstithie
two other movers assigned to each tru¢koodbury Dep. at 63.

Although the information provided by Woodbury relating to some of these indisidua
too vague to rely upon, Woodbugave more specific information abaatt leastthree of them
including regarding her certainty that they accumulated 20 or more work we2R43. She
specificaly identified “Vasko” and his girlfriend “Teti,” with whom Woodbury and her husband
Deletic had doublelated Shetestified that Vasko was a foreman who began working at Victory
before Woodbury joined the company in 204l worked full time during the dation of his
employment Although initially Woodbury had difficulty remembering the exact date taaky
left and suggested it might have been at the end of 2012 or early St &ater pegged it to
when Deletic left becaus@asko and Deletic left to drm their own business. Adiscussed
above, Victory’s pay records show that Deletic recewpdycheck on May 24, 201§ist over
20 weeks into the calendar yeandWoodbury testified that she was confident that Deletic
worked up through June 20X#&sed on when their birthdays and her anniversary fell on the
calendar. Woodburyalso stated thashe knew thavasko worked 20 or more weeks in 2013
becauseshe saw him at Victory’s office every day whentheedin paperwork for hisnoves
each day She alsorecalled receiving complaints from customers in 2013 about being
overcharged for moves for which Vasko was the forentanally, Woodbury identified Vasko
in several photgrapts from her weddingvhich were exhibits ater deposition

As for Tet, Vasko’s girlfriend, Woodbury testified thdteti was Victory’s receptionist
and sain the officeacross from Zaimova Woodbury stated that she met Teti a few days before
she got married on August 8, 2012, dhdt Teti startedworking at Victory thatsummer She

testified that Teti left Victory in the summer of 2013 or later, basetley recollectiorthat she
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and Teti ran a fiwkilometer race in Washington, D.C. that summer, while Teti stds
employedby Victory. According to Woodburyshe knewthat Teti worked ful time and for
more than 20 weeks in 2013 because Woodbury saw her everyetayransferredcalls to
Woodbury,and Woodburyegularly walled past her desk to mark moves on the office calendar.
Woodbury and Teti also socialized tolget after work Finally, Woodbury also identified Teti

in several of the photwapls reviewedat her deposition.

Woodburyalso provideddetailedand unequivocal testimony about an employee named
Emmanuel. Shdescribed his physical appearamacetestified thathe was a Hispanic mover
not a foremar-who workedfull time at Victory during her entire tenure from 2012 until 2014.
She stated that she was certain #atmanuelworked more than 20 weeks between January 1,
2013 and December 31, 2013 beseshe saw hintoadng and unloathg materialsonto and off
of trucksin a storageareathat was attached to the office in whiste worked. Woodburysaw
him doing so when she took regular smoking breaks irsthedge area.

Viewed in the light mostavorable to Woodbury, she has asserted sufficient facts to
establish thaat leastvaskq Teti, and Emmanuelere employees of Victory in 2013. Although
her assertions are uncorroborated, she has offered specific Hat&its on personal knowledge
suchas the fact that she and her husband deddiled with Vask@and Tetj thatVaskostayed at
Victory until he and her husband began a new business in apprelkindahe 2013, that Teti
was a receptionist who sat across from Zaimova and was there eveanddkliatshe regularly
sawEmmanuel loading trucks during henoking breaks

At thesummary judgemergtage a nonmoving partys uncorroborated testimormman be
sufficient to raise a genuine dispute of material fact, especially when thatoteg is specific

and consistent witthe party’s other statements in the cagee e.g, Davis v. Zahradnick600
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F.2d 458, 460 (4th Cir. 1979) (per curiam) (holding tamnmary judgment is not warranted
when there isconflicting testimonyrequiring credibility determinatios); United States v.
Currency, U.S.$147,900.00 450 F Appx 261, 266 (4th Cir. 2011jreversing a grant of
summary judgment where the nowving party provideda “specific and consistent,” but
uncorroborated, accountiboutthe source of a certain sum in questiogcause “corroboration is
unnecessary to establish a genuine issue of materia); fiddson v. Historic Inns Grp. Ltd 903
F. Supp. 905 90809 (D. Md. 1995) (denying summary judgement an employment
discrimination case because reconciling ¢beflicting testimonyof two employees requireal
credibility determinatio)y see alscAm. Metal Forming Corp. v. Pittmas2 F.3d 504, 50{4th
Cir. 1995)(holding that conflicting affidavits raise a genuine issue of matextahfhen they are
consistent with affiant’s prior testimony).

Here, Woodbunhas provided more than just cursory, conclusory allegations that Victory
had additional employees not reflected in pay records. Woodbury’s testimongilsddand
based on personal knowledge. The additional employees in question inclddertgerhusband
and two individuals with whom they doubdiated and who attended their wedding. She had a
position atVictory that provided her with the ability to personally obsehedr work activities
during the relevant time period. She atdfered a plausible explanation for the lack of formal
records for VaskoTeti, and Emmanuel that they did not have a legaght to work in the
United States See Jone2012 WL 2917057, at 3 (holding that the plaintiff’s affidavit stating
that the defendant had additional employees not listed in pay records,ngcisberal paid
“under the table,” created a genuinaus®f material fact precluding summary judgment for the
defendant).Finally, where it is undisputed that Victory was a moving company that had as many

as 15 individuals working three different moves on any given day emtirely plausible, if not
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likely, that such a company would have had more than 15 employees who worked more than 20
weeks of the year, particularly including administrative staff such as Woodbury. Thus,
Woodbury’s testimony is sufficient to create a genuine issue of material fact on the issue of the
number of Victory employees in 2013.
CONCLUSION
For the foregoing reasons, Victory’s Motion for Summary Judgment is DENIED. A

separate Order shall issue.

Date: November 6, 2018

THEODORE D. CHUAN
United States District Judge
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