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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF MARYLAND

AMY R. POWELL,
Petitioner

Civil No. PIJM 16-2960
(Relatedo Criminal No. 15-0440)

V.
UNITED STATESOF AMERICA

Respondent

LR I I S T R I Y

MEMORANDUM OPINION

Pro se petitioner Amy R. Powell has filed a Mon Under 28 U.S.C. 8§ 2255 to Vacate,
Set Aside, or Correct a Sentence By a Pemsdrederal Custody. ECF No. 32. The Court has
considered the Motion and the Governmentfgp@sition, and, for the reasons described below,
DENIES t.

l. FACTUAL AND PROCEDURAL BACKGROUND

From approximately 2003 through 2013, Powell worked for an architectural firm located
in Bethesda, Maryland, where her respongibsgiincluded bookkeeping and management. ECF
No. 8-1 at 1. From approximately December 2010 through September 2013, in the course of her
employment, she wrote at lea&sghty-two unauthorized checks pajato herself, ranging in
amounts from $500 to $8,000, and totaling approximately $420,44d.4&he deposited these
checks into her own bank account at Capital One Bankhe concealed her actions by
falsifying check stubs to make it appear thgitlsmate company bills had been paid with the
funds.ld.

In September 2013, Capital One Bank detected fraud and returned $6,322.40 to the

company for one unauthorized check deposited by Powell.
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Powell had transported at least sixteéthose unauthorized checks, totaling $80,546.55,
from her office in Bethesda, Maryland acrosgestines to a Capital One Bank branch in
Springfield, Virginia, where she degited the checks into her accouut.

On August 13, 2015, she was charged in an Information with one count of Interstate
Transportation of Stolen Money. ECF No. 1. Sgptember 18, 2015, Powell entered into a plea
agreement with the Government. ECF No. 8. Urnide 2014 Sentencing Guidelines then in
effect, the Government and Powell stipulated foal offense level of 17. ECF No. 18; ECF
No. 41-2 at 3. The offense level included4-level enhancement for $414,122.02 worth of
losses. ECF No. 8 at e U.S.S.G. § 2B1.1(b)(1)(H) (2014 ed.).

At sentencing on January 20, 2016, the Counpsetl the factual findings and advisory
guideline applications in the &entence Report, which determined that Powell had a criminal
history category of I. ECF No. 42at 3; ECF No. 13. The Courtaih sentenced Powell to thirty
months in custody, three years of superviséshee, and $414,122.02 in restitution, to be paid in
monthly installments of $200 over a periodhufty-six months commencing when Powell
would begin her supervised releaECF No. 28. She is currently confined at the Federal Prison
Camp (“FPC”) in Alderson, West Virginia.

On August 24, 2016, Powell fdethe present 8255 motion, her first, raising three
grounds for relief. ECF No. 32. First, she argues the Court failed toonsider her mental
health diagnosis of bipolar Il disger and her history of treatménid. at 7. Second, she alleges
two errors in sentencing due to inaccuraaiethe victim impact statement submitted by the
owner of the company she stole from anthia calculation of the pecuniary losd. at 8-9.

Powell claims that the victim impact statemt was erroneous because the owner filed for

Y In her initial Motion, Powell did not set forth preely in what way the Court should have considered
her bipolar Il disorder. However, in her Reply frigowell suggests that counsel should have submitted
mental health expert testimony during her “plea.” ECF No. 43 at 7.
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bankruptcy in order to avoid judgment in a tsuit, thereby dischangg some of the debts
incurred because of her actions. Powell alsems that, although thetal calculated loss was
$414,122.02, she only transported sixteen chacksss state lines, totaling $80,546.55. Third,
Powell alleges that she is receiving inadequate ahéealth treatment fdrer bipolar 1l disorder
at FPC Aldersond. at 10.

The Government responds by arguing thatCourt lacks jurisdiction to consider
Powell’s claim with respect to the adequacy of her mental health treatment at FPC Alderson and
that the remaining claims are meritless,gaidurally barred, or otin@ise not cognizable. ECF
No. 42.

In reply, Powell says she was entitlechitdownward departure under U.S.S.G. § 5K2.13
for diminished capacity and raistsee ineffective assistanoécounsel claims: (1) counsel
failed to admit mental healtxpert testimony during her plég2) counsel failed to advise her
of the appellate waiver provision in her pleaesgnent, and (3) counsel failed to argue against
the validity of the victim irpact statement. ECF No. 43.

The Government has filed a surreply, arguhmf the Court shouldecline to consider

the “new arguments” raised for the fitsne in Powell’s reply. ECF No. 44.

I. ANALYSIS
Powell’s claims may be grouped as follows: tfiat she is receiving inadequate medical
care at FPC Alderson; (2) that counsel was ewi¥e in failing to offer mental health testimony
either during plea negotiations atrher plea hearing; (3) thatunsel was ineffective in failing to

confer with Powell about appealable issueshsas the supposedlycorrect loss enhancement;

2 It is unclear whether Powell is referring to her plea negotiations or her rearraignment. Then@oveonstrues
this claim in the context of her rearraignment. The Court considers both interpretations.
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and (4) that counsel was ineffective in failingdispute the accura®f the victim impact
statement.

The Court finds that claim (1) is not cogable under § 2255. Dagpthe Government’s
argument that some of Powell's claims have beaived because they were raised for the first
time in her Reply, the Court will consider tteemaining claims—the diminished capacity claim
and the three ineffective assistamt&€ounsel claims—on the merits.

A. Personal Jurisdiction and Venue: Inadeguate Medical Care

Powell’s claim that she is receiving iregplate mental health treatment is not
appropriately filed under 28 U.S.C. § 2255, but, as a claim basBa@ns v. Sx Unknown
Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 91 S. Ct. 1999 (1971), would have
to be filed against the warden of tiaeility in which she is incarceratéd/enue in this case with
respect to th&ivens claim would thus lie in the Southelistrict of West Virginia because
Powell is in custody at FPC éérson in that District.

B. Waiver: Arguments Raised in the Reply

Ordinarily, federal courts will not consider new arguments raised for the first time in a
reply brief.Hunt v. Nuth, 57 F.3d 1327, 1338 (4th Cir. 199%)awson v. FedEx Ground
Package Sys., Inc., 451 F. Supp. 2d 731, 734 (D. Md. 2006). Howeper,se filings are
“liberally construed” and “held to lesdringent standards th&ormal pleadings drafted by
lawyers.”Erickson v. Pardus, 551 U.S. 89, 94 (2007) (citation omitted). This standard applies in

the context of § 2255 motionSee Thomas v. United Sates, No. CR RDB-10-0491, 2016 WL

® The Government argues that Powell should have filed a habeas petition under 28 U.S.C. § 2241 in the
Southern District of West Virginia. ECF No. 42 at 4. However, a complaint under 42 U.S.C. § 1983—not
a § 2241 petition—is “a proper remedy for a stateopes who is making a constitonal challenge to the
conditions of his prison life.Preiser v. Rodriguez, 411 U.S. 475, 499-500 (1973).BAvens claim against
federal prison officials is the analogueat® 1983 claim against state officidiee Farmer v. Brennen,

511 U.S. 825, 839 (1994). A prisorteas a constitutional right to psychiatric or psychological care for
mental ailments under the Eighth Amendm&ee Bowring v. Godwin, 551 F.2d 44, 47 (4th Cir. 1977).
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5372316, at *1 (D. Md. Sept. 26, 2016). Furthermoreridistourts shouldiberally construe a

pro se litigant’s complaint when “subsequent proceedings, may, at times, reveal that ambiguous
fragments in the complaint represent the heart of a litigant’'s con®sautiett v. City of

Hampton, 775 F.2d 1274, 1278 (4th Cir. 1985).

The Government argues that the Court shoutdirdeto consider Powell’s claim that she
was entitled to a downward departure unde&3.58.G. § 5K2.13 and her three claims of
ineffective assistance of counsel because theyew arguments raised for the first time in her
Reply brief. ECF No. 44 at 2-The Government also arguibst, if the Court construes
Powell's Reply as an attempt to amend herinailgMotion, she failed to seek leave from the
Court as required under Fed. R. Civ. P. 15 aedXburt should thereferdecline to consider
these new argumentsl.

However, in reality, these supposed “ngaims” are all intimately related to those
Powell raised in her original Motion. For expl®, the argument in her Reply that she was
eligible for a downward departure for diminishegpacity pursuant to § 5K2.13 was essentially
an expansion and refinementtadr original argument that heental health diagnosis and
treatment history should have be@msidered at the time of sentenci@mpare ECF No. 32 at
7 (“GROUND ONE: Failure to consider Mentdkalth Diagnosis and treatment by Licensed
Medical Personnelvith ECF No. 43 at 6 (“The governmiegave little significance to
Petitioner's mental disorder...apdovided no lenity. Petitioneoatends she is eligible for a
downward departure based on diminished mentaagpPursuant to US Sentencing Guidelines
Manual 5K2.13. The court dismissed all evidencPetitioner's mental capacity as irrelevant

and/or ambiquitous [sic].”).



The Government notes that, even if the Cbhberally construes Powell's “new claims,”
they are procedurally defaulted because theyldhtave been raised on direct appeal. But even
if her stand-alone claim regarding her mentalthdastory is deemed procedurally defaulted, it
would still come before the Court in the formao€omplaint of ineffective assistance of counsel.
And, indeed, in her Reply, Powell avers thatimsel provided inefféive assistance by not
offering mental health tésony at her plea hearing.

Similarly, while Powell fails to directly claim ineffective assistance of counsel in her
original Motion with respect to the employer'€tim impact statement, which she alleges was
false, and the calculation of loss she allegesrisneous, her Reply briédirly elaborates on the
bases of the claims made in her origiketion. Ground Two of Powell’s original Motion
asserts that there were twoas in her sentencing, includjrallegedly false or misleading
statements in the victim impact statement andszalculation of the total losses resulting from
her actions. ECF No. 32 at 8-9. In her Reply, Hbglaborates on these claims, arguing (1) that
the Court did not provide her with an adequaiportunity to present relevant information, ECF
No. 43 at 10-11, (2) that counsel shob&ve disputed the false statemetdsat 11, and (3) that
counsel should have conferred with her aboutalgble issues, for exaneplvith respect to the
supposedly erroneous sentencing guideline calculatfidnreat 9.

Accordingly, the Court will proceed dioly to Powell’'s arguments regarding her
eligibility for a diminished capacity depare as well as her arguments regarding the

effectiveness of her counsel.



C. Ineffective Assistance of Counsel Claims

Powell has in effect made three claiaisneffective assistance of coun$&he claims
that counsel was ineffective duehis failure: (1) to admit menthlealth expert testimony at the
plea stage, ECF No. 43 at 7, (2) to advise Pogfdhe appellate waiver provision in her plea
agreement as it related to her ability to applealguideline calculationsontained in her plea
agreement, Id. at 7-9, and (3) to argue agamesaccuracy of the victim impact statement at
sentencing. Id. at 11.

Ineffective assistance of counsel claims are gwa by the two-part test first elucidated
by the Supreme Court farickland v. Washington, which provides that a defendant must show
“that counsel’s performance was deficient” dtidat the deficient performance prejudiced the
defense.” 466 U.S. 668, 687 (1984). These twmehts are typicallyeferred to as the
“performance” and “prejudice” prongSee Fields v. Atty. Gen. of Md., 956 F.2d 1290, 1297 (4th
Cir. 1992). A petitioner beatke burden of proving bot&rickland elementsld.

First, a petitioner must show that counsglerformance fell below an objective standard
of reasonableness based on {@iiéng professional norms3rickland, 466 U.S. at 688. In
measuring performance, courts should be “highly deferential” to attorneys’ strategic clibices.
at 689;see also Williamsv. Kelly, 816 F.2d 939, 950 (4th Cir. 1987) (“[c]Jounsel is not
ineffective merely because he overlooks onatesgy while vigilantly pursuing another.”).
Defense counsel are afforded “the flexibilityary their approach givetheir client’s unique
circumstances.Meyer v. Branker, 506 F.3d 358, 371 (4th Cir. 200%).the context of mental

health mitigation testimony, the Fourth Circuit netd that an attorney’s considered decision

* The Court will treat Powell’s procedurally defaulted diminished capacity claim through the prism of
ineffective assistance of counsel.
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not to present mental health mitigation eviceedoes not constitute deficient performance under
Srickland. Meyer, 506 F.3d at 371-72.

Second, the petitioner must also provejylice by demonstrating that there is a
“reasonable probability” that, but for counsedléegedly unprofessional errors, the outcome
would be differentSrickland, 466 U.Sat 694. In the plea context, the petitioner must show
that, but for counsel’s deficient representatiomor she would not have pleaded guilty and
would have gone to triaHill v. Lockhart, 474 U.S. 52, 59 (1985). At the sentencing stage,
claims of ineffective assistance of counseluiee a showing of aeasonable probability that,
absent the alleged errors, the result efiloceeding would have been differesrited Sates v.
Mayfield, 320 Fed. App’x 190, 191 (4th Cir. 2009). TBepreme Court has held that a 6- to 21-
month sentence increase satisfiedSneckland “prejudice” prong and held that “any amount of
actual jail time has SiktAmendment significanceGlover v. United Sates, 531 U.S. 198, 203
(2001).

1. Mental Health Expert Testimony

Powell’s first claim—that counsel was ineffiee in failing to offer mental health expert

testimony during her plea fails because the claim does not satisfytbghserformance or

prejudice prongs ditrickland.

As the Government correctly points ouplaa hearing is not dmarily a proceeding
during which defense counsebuld put on expert testimony regang mental health. ECF No.
44 at 5.

In any event, at the plea hearing, the €specifically asked Reell about her mental
health status and she responded tieatbipolar 1l disordr did not affect her ability to participate

in the hearing. ECF No. 42-1 at 3-4. With thatlerstanding, the Court accepted Powell’s plea



as knowing and voluntary. Counsel cannot hatéa for not offering testimony that would
contradict these concessions by Powell. NorRawell show that, by reason of counsel’'s
supposedly deficient performance during plea netiotis, she would have insisted on going to
trial, as required bgrickland andHill to satisfy the prejudice requirement.

Moreover, in preparation for sentencirguosel in fact submitted documentation to the
Probation Officer regarding Powelllsental health diagnosis, therally argued to the Court at
sentencing the matter of her mental health. RIGF42-2 at 11-15. The Court finds that the use
of documentary evidence ireli of expert testimony wasasonable and did not constitute
deficient performance und8&rickland. Furthermore, to the exteRowell means to suggest that
live testimony related to her mahtealth should have beefiayed at sentencing, she has not
shown (nor could she show) a reasonable pribtyathat her sentence was increased by reason
of this alleged omission by counsel. In other vgpttiere was no prejudieathin the meaning of
Strickland.

Powell’'s argument that she was entitled to an additional downward departure in her
offense level is likewise urailing. Instead of arguing tharickland factors, she asserts that she
was eligible for a downward gdarture by reason of diminishedpacity under U.S.S.G. §
5K2.13. However, that guitiee only applies ithe defendant committed the offense while
suffering from a significantly reducadental capacityand the significantly reduced mental
capacity contributed substantially to the commissibtine offense. In order to be eligible for a
diminished capacity departure, a defendant rdastonstrate “an inability to process information
or to reason.United Satesv. Withers, 100 F.3d 1142, 1148 (4th Cir. 1996). While that

argument may have been availabiedirect appeal, it is nabgnizable on collateral review.



This claim of ineffective assistance apdtrtains to mental ladth testimony fails.

2. Appellate Waiver

Powell has also failed to show that counset weffective with respect to explaining the
waiver of appeal provisions the plea agreement. Shgaes that counsel should have
explained to her that she was waiving the righdippeal sentencirguideline calculations
reached during plea negotiations. ECF No. 43 at 7-9.

Again, Powell fails to meet her burden under the performance praigadand. At her
plea hearing, the Court specifically went over taiver of appeal provision with Powell. The
Court asked her whether there was anythigaming the proceedings she did not fully
understand and whether she needed to tallet@ounsel. ECF No. 42-1 at 24:7-12. Powell
replied “No, sir” to both questionsld. She also responded affirmatively when asked if she was
satisfied with her counsel’s servicéd. at 24:13-14. Furthermore, irer plea agreement, Powell
acknowledged that she was “completeatisfied with the represenian of [her] attorney.” ECF
No. 8 at 9. Accordingly, there is no evidencattbounsel’s performance was deficient with
respect to the appellate waiver.

To the extent Powell is also arguing thatiosel’s ineffective assistance caused her to
sign the appeal waiver withoutlfigunderstanding what the appeaehiver meant, ECF No. 43 at
11, the record shows that her gujyea was voluntary and intelligent.

A defendant’s guilty plea must be a volamt and intelligent decision, and a defendant’s
statement that the plea is uatary and knowing is generaltpnclusive on these issu&@aykin

v. Alabama, 395 U.S. 238, 242 (196%avino v. Murray, 82 F.3d 593, 603 (4th Cir. 1991). In

® As indicated, Powell had specifically told the Catrthe plea hearing that her bipolar Il disorder did
not impact her ability to participate the proceedings. ECF No. 42-1 at 3-4.
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cases where ineffective assistans alleged to have caused tuilty plea to be unknowing or
involuntary, the claim must be pant the inquiry into the validitypf any waiver of § 2255 rights.
United Satesv. Lemaster, 403 F.3d 216, 221-22 (4th Cir. 2005).

Powell's statement that she understood theeamumences of the appellate waiver, coupled
with her affirmative response tbe Court’s question as to wher her decision was voluntary at
her plea colloquy, ECF No. 42-1H-20, contradict her claim in hReply brief that she did not
fully understand what signing an appellate waemtailed. She has failed to show that, but for
counsel’s deficient performance, sheul have insisted on going to trial.

Powell suggests thahe would have appealed sevesalies were it not for the waiver.
ECF No. 43 at 8-9. For example, she arguast tiecause she only transported $80,546.55 across
state lines, counsel was ineffective in failingcimtest the application of the sentencing
enhancement in her plea agreement putsioad.S.S.G. 8§ 2B1.1(b)(1)(H) for the $414,122.02
she fraudulently diverted. ECF No. 32 at 9. Eagtthe Government correctly explains, the
amount of stolen money that Powell actualnsported does not limit the applicability of the
enhancement. U.S.S.G. § 2B1.1, CommentaryJiégon Note 3(A)(ii) (2014 ed.) (it is the
greater of actual loss or “intended loss,” which is defineth@$pecuniary harm that the
defendant purposely sought to inflict”). Appeal of that issue quite simply would not have
prevailed, in any case. In sum, Powell suffered mguglice with regard tthe failure to appeal
this issue.

3. Victim Impact Satement

Powell also claims that counsel should hewetested the accuracy of allegedly false
statements in the victim impact statemenimysentencing. She alssserts that she was

deprived of an adequate opporturtitypresent information to th@ourt, pursuant to U.S.S.G. §
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6A1.3(a), regarding the allegedly false statemardde by her former employer. ECF No. 43 at
10-11.

Here, too, her claim fails to satisfy the “performance” pron§rotkland. As the
Government points out, defense counsel dideskdthe victim impact statement at sentencing.
ECF No. 42-2 at 15-16 (“...we dortituly know as a result what sat impact this truly has had
on him and his ability to retirend the other things that he haainied in this letter.”). Counsel's
decision not to pursue this argument further laybhg or discrediting #hvictim unquestionably
fell within the “wide latiide counsel must havenmaking tactical decisions3rickland, 466
U.S. at 689. Furthermore, Powell had the opportunity to present matters to the Court before
sentence was imposed and there is no indicdhiat counsel in any way prevented her from
having that opportunitySee U.S.S.G. 8§ 6A1.3; ECF No. 42-2 at 19-21. As to this, Powell’s
claim does not satisfy the performance pron§tatkland.

Powell’s claim also fails under the prejudice prontofckland because she has not
shown how discrediting the victim would have fesdiin a different sentence. At sentencing, the
Court discussed its view of the impact oflrdl’'s transgressions on her former employer,
stressing that her actions had devastating consequences on the small firm and its owner, who was
defending himself in a lawsuit at the time. EC#&. M2-2 at 23-24. There i basis to conclude
that further attempts by Powell’'s counsetitscredit the victim would have changed her
sentence. ECF No. 44 at 9. Powell, afterkadll admitted to stealing over $420,000 from her
employer. Catching the owner in collatklies could nevealter that fact.

D. Evidentiary Hearing

The Court concludes that Powell is not eetitto an evidentiarigearing. A 28 U.S.C. §

2255 motion may be denied withauhearing if the files and res of the case conclusively
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show that the petitioner is not entitled to rel@R2255(b). Since it is cleghat the Court does not
have jurisdiction over Powell’s claim that sheaseiving inadequate medical treatment, and that
her claims of ineffective assistance of counselraeritless, there is no need for an evidentiary

hearing.

[11. CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing § 2255 Prdosgs provides that “[t]he district court
must issue or deny a certificaittappealability when it enteesfinal order adverse to the
applicant.” A certificate of apgalability will not issue absent “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)@3ick v. McDaniel, 529 U.S. 473, 474
(2000);Miller-El v. Cockrell, 537 U.S. 322, 322 (2003). A prisoner satisfies this standard by
“demonstrat[ing] that reasonable jurists wofitdl that any assessment of the constitutional
claims by the district court is debatable or wrdragd that any dispositive procedural ruling by
the district court is likewise debatabMiller-El, 537 U.S. at 338 (quotingack, 529 U.S. at
484). The Court has considered the recordfemus that Powell has not made the requisite
showing here.

IV. CONCLUSION

For these reasons, Powell's Motion Under 2&.GQ. § 2255 to Vacate, Set Aside, or
Correct a Sentence By a Persorrederal Custody, ECF No. 32 0&NIED;

A separate Order willISSUE.

/s

PETER J.MESSITTE
UNITED STATESDISTRICT JUDGE
July 26, 2017
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