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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RICKY HORTON, *

Plaintiff, *

V. * Civil Action No. PWG-16-3086
NANCY KOPP,et al, *

Defendants. *

*k%k

MEMORANDUM OPINION

Plaintiff Ricky Horton is an inmate incarcegdtat North Branch Correctional Institution
(“NBCI") in Cumberland, Maryland. Am. Compl] 3, ECF No. 4. Plaintiff alleges he was
improperly removed from Special Needs UniSKU”) housing; he is receiving inadequate
medical treatment; and he was assaulted by a correctional offider.Plaintiff initiated this
litigation pursuant to 42 U.S.C. § 1983, and dismgs state law claims for assault, battery,
negligence, and medical malpractice. Pending Motion to Dismiss or, in the alternative, for
Summary Judgment filed by \W#en Frank B. Bishop, JI.,Mental Health Professional
Counselor-Advanced Bruce LillePsychology Associate | LaurdBeitzel, Acting Lieutenant
Janet PuffenbargérCorrectional Officer Timothy Marchke, and Correctional Officer Cody

Gilpin.® Def.'s Mot., ECF No. 27. Plaintiff hassponded (ECF Nos. 29 & 37) and Defendants

In his response to the dispositive motion, Plffistates he wishes to dismiss his complaint
against Warden Bishop. Pl.’s Opp’n 3, ECF R®. Plaintiff's voluntarydismissal of Warden
Bishop will be granted.

2 Acting Lieutenant Puffenbargées referred to in DefendantMemorandum as a Sergeaee,
e.g, Defs.” Mem. 4, 29. However, in her sworecthration Defendant Pufibarger states that
she is an Acting Lieutenant at NBCI. PuffenlmarBecl. 1 2. Accordigly | will refer to her
throughout this opinion as Aing Lieutenant Puffenbarger.

® Plaintiff also brings claims against NorHalwager and Laura Wilson, who have not been
served with the Complaint as they resigned fetate service. Accégmce and Rejection of
Service 2, ECF No. 20. The Complaint against them shall nevertheless be dismissed for the same
reasons as the othstate defendants.
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have filed a Reply and a Supplental Reply. ECF Nos. 30 & 31Plaintiff also has filed a
Court-permitted Surrebuttal. SurrebuttBlCF No. 36. A hearing is unnecessayeelLoc. R.
105.6 (D. Md. 2016). Defendants’ motion, constrasda motion for summgjudgment, will be
granted® Plaintiff's claims for his removal from ¢hSpecial Needs Unit will be dismissed with
prejudice. Plaintiff's claims for the allegedsasilt and his inadequate medical treatment will be
dismissed without prejudice for failure to exhaust his administrative diesie | decline to
exercise supplemental jurisdiction and therefdns, state law claims also will be dismissed
without prejudice.
Background
Alleged Improper Removal frothe Special Needs Unit

Plaintiff alleges that he is disabled duents psychological condin and that he meets a

number of statutory clagiiations including the Rehditation Act, 29 USC 8§ 794t seq.and

the Americans with Disabilities Act, 42 U.S.§€8 12101. Am. Compl. §{ 16-18. He alleges that

Jenette Simmons and Vincent 8inaano also have not beemvesl with the Complaint.
Id. Simmons and Siracusano are not seweployees but rather are employed by MHM-
Maryland, Inc., the contractorhe provides mental health services state inmates. ECF No.
14-1. However, because | dedirto exercise supplemental gdiction, Plaintiff's state law
claims against Simmons and Siracusano forigexgce and medical malgetice, respectively,
also will be dismisst 28 U.S.C 8§ 1367(c)(3).
* Because the Defendants filed a motion to disnor in the alternative for summary judgment,
Plaintiff was on notice that theourt could treat the motion ase for summary judgment and
rule on that basis. “[T]he Federal Rules dopratscribe that any patilar notice be given
before a Rule 12 motion is conmted to a Rule 56 motion.Ridgell v. AstrueNo. DKC-10—
3280, 2012 WL 707008, at *7 (D. Md. Mar. 2, 2012). Thus, this requirement “can be satisfied
when a party is ‘aware that material odesthe pleadings is before the courtWalker v. Univ. of
Md. Med. Sys. CorpNo. CCB-12-3151, 2013 WL 2370442 *at(D. Md. May 30, 2013)
(quotingGay v. Wall,761 F.2d 175, 177 (4th Cir. 1985)). &edl, while the Court “clearly has an
obligation to notify parties regarding any court-instituted changes in the pending proceedings, [it]
does not have an obligationnotify parties of the obvious.t.aughlin v. Metro. Wash. Airports
Auth.,149 F.3d 253, 261 (4th Cir. 1998). Here, the title of the motion itself, “Motion to Dismiss
or, in the Alternative, Motion for Summarydgment,” makes it obvioubkat the Court might
construe it as seeking summary judgment, anebyeprovides sufficientotice to Plaintiff. See
Ridgell,2012 WL 707008, at *&ee Laughlin149 F.2d at 260-61.
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on August 13, 2014, he was placed in the Speaads Unit (“SNU”) due to his “severe mental
health illness.”Id.  22. He alleges that he was removed from the SNU based on Ms. Wilson’s
disregard for policies and procedurdd. § 19. Further he allegesathMs. Wilson and Mr. Liller
violated his rights when his removal was don&hout conducting the adqgaut [sic] and proper
Mental Health evaluation and knowing that [Ptdih suffer[s] from mental retardation that
warrants [his] placement on the special needs urd.”f 23. According tdefendants, they
moved Plaintiff to the SNU on a trial basis anded@ined he was not suited for participation in
the program. Liller Decl. {{ 4-6, ECF No. 27-3.
Mental Health Evaluation and Care

Plaintiff generally alleges that his remo¥am the SNU and his diagnosis and treatment
have been inadequate. He alleges that $irceemoval and placement in the general population
he has received but not takbis medication reguléy, has had his medation taken by other
inmates, and has been hallucinating. Am. Compl. {s2é; alsoMed. R. 2, ECF No. 27-5
(“Horton has regularly claimed noncompliance witkedications, stating that when he is in an
erratic, bad mood he finds it difficult to take higdications when given to him.”); Admin. R. 41,
ECF No. 27-6 (“He continueso state that his medicatiordo not work due to his own
laziness/inability to up and take them.”). Pldingilso alleges that he has had suicidal thoughts
and hid medication in his celh an attempt to take his owlife. Am. Compl. T 37-39.
Plaintiff's cellmate, Eric Millsbrought Plaintiff's expression auicidal thoughts to the attention
of NBCI. Id. at  40; Admin. R. 24-26, ECNo. 27-6. At that timelNBCI medical personnel
discussed what Mr. Mills ported with Plaintiff. See id ] 41-42. Plaintiff lleges that he was

returned to his cell without “any precaution alertid” § 42.



Alleged Assault on June 25, 2016

Plaintiff alleges that on June 25, 2016 he Wwasg escorted in a chair with his hands
handcuffed behind his back to see Dr. Vinc8maicusano by Correctional Officer Marchinke,
when Correctional OfficeGilpin confronted him.Am. Compl. 11 55, 59. Halleges that prior to
that day he had “many words with [Gilpin] beforeld. § 55. Plaintiff alleges that while in the
hallway Correctional Officer Gilpin “became aggand unprofessional, and walk [sic] up and
snatched Mr. Horton out of the chair andrsd calling Mr. Horton dumb Black niggas!d.
1 56. Plaintiff alleges that Correctional Officeitgih then placed him in a headlock and “started
slinging Mr. Horton down the hallway by his neck.ld. He further alleges that Acting
Lieutenant Puffenbarger ordered Correctional Offid@ipin and Marchinke to put him in a strip
cell and that Correctional Officer Gilpin grabbleid arm and tried to bak Plaintiff’'s hand and
wrist. Id at § 57. Lastly, Plaintiffleges that as he was yelling pain, Corretional Officers
Gilpin and Marchinke refused to quide him with medical attentionld. § 58. Correctional
Officers Gilpin and Marchinke deny under oaitty wrongdoing. Marchinke Decl., ECF No. 27-
9; Gilpin Decl., ECF No. 27-10.

Administrative Exhaustion

Plaintiff alleges that he has admstratively exhausted his claims

[a]ll the way to Inmate Grievance Officasut ha[]s not receive a response back

yet, but due to the fact that Mr. Ricky Han['s] life, health, and safety is in

imm[e]nent danger . . . prisoner a[d]vocatdsifeén the best interest of [Plaintiff]

to help him file this law-suit [sic] before his psychosis disorder gets him kill by
staffs or inmates.

Am. Compl. § 63. However, ihis Opposition, Plaintiff admithe had not administratively
exhausted all of his claims when he initiated thig stating that he “wrote the courts in fear for
his life, while continuing to exhaust his adnsinative remedies with ¢hstate of Maryland.”

Pl’s Opp'n 2.



Mental Health ClainTs

Plaintiff filed a requesfor an administrative remedy procedure (“ARP”) (NBCI ARP
2658-15) on December 22, 2015, asking that he be put on a mental health plan to ensure his safety
and that of others, and to ensihe was taking his medication&dmin. R. 24-25. This request
arose after Plaintiff confessed Mr. Mills that he had hidden ndecine in their cell because he
was depressed and contemplating suicidd. Plaintiff's request &ged that he received
inadequate medical care, that he should have plaeed on a “caution alert” (due to his suicidal
thoughts), and that the prison waslifferent to the fact thathe could “become psychotic and
dangerous.”ld. at 25.

On February 13, 2016, the Warden dissed Plaintiff's request, having found the
allegations did not have merild. at 24. Plaintiff appealed the Warden'’s decisitth.at 20. The
Commissioner dismissed Plafffis appeal having found thatno policy, procedure, rule,
regulation, or law has been viaaf and that the prison staff “acted within the scope of their
training and license.”ld. at 19. Plaintiff then appealed tioe Inmate Grievance Office (“IGO”)
on June 29, 2016. Neverdon Aff. § 3(b), EGlo. 27-7. On January 25, 2017, the IGO
responded to Plaintiff that it geired additional information frorhim as requiredby regulation;

however, IGO Executive Director Russell A. Neverdon has attested that Plaintiff has not

®In his filings, Plaintiff repeatedly characterizes himself as suffering from various mental health
conditions and cognitive deficiencieSee, e.g ECF No. 37. Mindful of Fed. R. Civ. P. 17(c)(2),

| reviewed his filings with an eye towardstelenining whether it was necessary to appoint a
guardiamad litemor other individual to regsent his interests. Havidgne so, it is clear that the
Plaintiff has displayed no inability clearly articulate his grievaas (before this Court and in his
requests for administrative review from correctiasféicials), and has been notably articulate in
responding to the evidence andwamnents raised by the Defendan€or this reason, | have
concluded that he is more than able to preBenclaims and arguments effectively, and it is
unnecessary to appoint a guardian or oitéividual to represent his interests.
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responded. Id. Neverdon also has sworn that “no final administrative decision has yet been
rendered on this grievanceld. T 3(b).
Assault Claims

Plaintiff filed a request foan ARP (NBCI ARP 1546-16) oduly 8, 2016, alleging that
Officer Gilpin attacked him as he was being esabtb his cell and used a racial epithet towards
him. Id. at 52. The Warden dismissed Plainsiffequest on August 12, 2016, finding that there
was no evidence that Plaintiff was attacked by the staff. Plaintiff appealed the Warden’s
decision to the Commissioner of Corrections on August 31, 20d6at 48. On October 3,
2016—after Plaintiff filed this lawsuit—the Conmsioner also dismissed his appeal having
determined that the “Warden fully addressed your initial complaint. [Plaintiff] failed to
substantiate [his] claim that Officer Gilpin actieda less than professional manner and assaulted
[him].” Id. at 49. On November 29, 2016, Plaintifipaled the Commissioner’s ruling to the
IGO. Neverdon Aff. § 3(c). A hearing w#hen scheduled to take place on May 11, 201t.

Procedural History

Plaintiff filed this litigation on September 8016. Compl., ECF Nal. Plaintiff seeks
redress for alleged Eighth Amendment viaas pursuant to 42 U.S.C. § 1983 against
(1) Correctional Officers Gilpin and Marchinke fexcessive use of force; (2) Acting Lieutenant
Janet Puffenbarger for failing to protect Plain&ff he was allegedly assid; (3) Bruce Liller
and Laura Wilson for inadequate medical treatnat removal from the SNU; and (4) Warden
Bishop for failing to take aan. Am. Compl. §{ 66-67, 69—70. Pk also brings state law
claims against (1) Correctional Officers Codylpiy and Timothy Marbinke for assault and

battery; (2) Lauren Beitzel, Jenette Simmord Norma Halwager for negligence; and

® The parties have not indicated whether thisrimg took place, or if it did, its results.
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(3) Vincent Siracusano for medical malpractidd. 1 64-65, 68. He also names Nancy Kopp
and the “Psychology Departmeand officers of the North Branch Correctional Institution” as
Defendants, although he does neattestthe claims brought against these Defendants. Defendants
Warden Bishop, Mr. Liller, Ms. Beitzel, Actingieutenant Puffenbarger, Correctional Officer
Marchinke, and Correctional Officegilpin moved to dismiss Plaintiff's complaint, or in the
alternative for summary judgment, arguing he has failed to exhaust his administrative remedies,
that he is receiving adequate psglogical treatment, and that lae@as not subjected to excessive
force! Defs.” Mem. 3.

As already noted, Defendantsotion, construed as a motiéor summary judgment, will
be granted. Plaintiff's claims fdiis removal from the Special Needs Unit will be dismissed with
prejudice and Plaintiff's claim for the alleged assault and his inadequate medical treatment will be
dismissed without prejudice for failure to exhaust his administrative diesie | decline to
exercise supplemental jurisdiction and therefore, his state law claims will be dismissed without
prejudice as well.

Standar ds of Review
Motion to Dismiss

The purpose of a motion to digs pursuant to Fed. R. Civ. B2(b)(6) is to test the
sufficiency of the plaintiff's complaint.See Edwards v. City of Goldsbor/8 F.3d 231, 243
(4th Cir. 1999). The dismissal for failure t@t& a claim upon which relief may be granted does
not require defendant to establish “beyond douhbtt plaintiff can prove no set of facts in
support of his claim which would entitle him to reliedee Bell Atl. Corpv. Twombly 550 U.S.

544, 561 (2007). Once a claim has been stateduadely, it may be supported by showing any

’ Defendants also have moved to dismiss Plaistifémplaint, or in the alternative for summary
judgment, on additional grounds, should the Court lcolecthat Plaintiff ghausted his claims.
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set of facts consistent with tredlegations in the complaintld. at 563. Thecourt need not,
however, accept unsupported legal allegaticeg, Revene v. Charles Cty. Comm882 F.2d
870, 873 (4th Cir. 1989), legal conclusions couched as factual allegagenBapasan v. Allain,
478 U.S. 265, 286 (1986), or conclusory factudgations devoid of anyeference to actual
eventssee United Black Firefighters v. Hir€§04 F.2d 844, 847 (4th Cir. 1979).
Motion for Summary Judgment

Summary judgment is propevhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declarations, stiputats . . . , admissions, interrogatory answers, or
other materials,” that “there i80 genuine dispute as to any teral fact and the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee also Baldwin v. City
of Greensborp714 F.3d 828, 833 (4th Cir. 2013). tHe party seeking summary judgment
demonstrates that there is no evidence to stippe@monmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuinesplite exists ak material
facts. SeeMatsushita Elec. Indus. Co. v. Zenith Radio Co#¥5 U.S. 574, 585-87 & n.10
(1986). The existence of only“acintilla of eviderce” is not enough to defeat a motion for
summary judgmentAnderson v. Liberty Lobby, Ina177 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show fdaisn which the finder of fact reasonably could
find for the party opposing summary judgmeid. A “genuine” dispute of material fact is one
where the conflicting evidence ctea “fair doubt”; wholly specutave assertions do not create
“fair doubt.” Cox v. Cty. of Prince Williap249 F.3d 295, 299 {d Cir. 2001);see alsdVliskin v.
Baxter Healthcare Corp.107 F. Supp. 2d 669, 671 (D. Md. 1999). The substantive law

governing the case determines what is mater&¢e Hooven—Lewis v. Calder249 F.3d 259,



265 (4th Cir. 2001). A fadhat is not of consequee to the case, or is n@levant in light of the
governing law, is not materiald.; see alsd~ed. R. Evid. 401 (defining relevance).

In Anderson477 U.S. at 249, the Supreme Court expd that, in considering a motion
for summary judgment, the “judge’s function is maiself to weigh the evidence and determine
the truth of the matter but to det@ne whether there is a genuine issue for trial.” A dispute about
a material fact is genuine “if the evidence is stidt a reasonable juryucld return a verdict for
the nonmoving party.”ld. at 248. Thus, “the judge must dsiknself not whether he thinks the
evidence unmistakably favors one side or therdbie whether a fair-minded jury could return a
verdict for the [nonmoving partygn the evidence presentedd. at 252.

The moving party bears the berdof showing that there i genuine dispute as to any
material fact. There is no genuine dispute ofemal fact if the nonmoving party fails to make a
sufficient showing on an essential element ofdaise as to which he would have the burden of
proof. See Celotex Corp. v. Catretf77 U.S. 317, 322—-23 (1986). Therefore, on those issues for
which the nonmoving party hasettburden of proof, it is his sponsibility to confront the
summary judgment motion with an affidavit or atlsamilar facts “presented in a form that would
be admissible in evidence” showing that there is a genuine issue for trial. Fed. R. Civ. P.
56(c)(2);see alsdridgell, 2012 WL 707008, at *A,aughlin,149 F.2d at 260-61.

Analysis
Defendant Nancy Kopp

Section 1983 requires a showing of personal fault, whether based upon the defendant’s
own conduct or another’s conduct in exeegtthe defendant’s policies or custor8se Monell v.
New York City Dep’t of Social Seryg436 U.S. 658, 690 (1978West v. Atkins815 F.2d 993,

996 (4th Cir. 1987)rev’d on other grounds487 U.S. 42 (1988) (no labation of personal



involvement relevant to the claimed deprivatiovifinedge v. Gibh$50 F.2d 926, 928 (4th Cir.
1977) (in order for an individuadlefendant to be held liableursuant to 8 1983, it must be
“affirmatively shown that the offial charged acted personally ireteprivation othe plaintiff’s
rights”) (quotingBennett v. Gravelle323 F. Supp. 203, 214 (D. Md. 1974ajf'd, 451 F.2d 1011
(4th Cir. 1971)). Moreover, an individual carrbe held liable unde§ 1983 under a theory of
respondeat superioBee Mone)l436 U.S. at 690;.0ve—Lane v. Martin355 F.3d 766, 782 (4th
Cir. 2004) (no respondeat superior liability un@t983). Thus, to establish § 1983 liability, a
plaintiff must show that a defidant was personally involved the alleged deprivation of his
constitutional rightsVinnedge 550 F.2d at 928-29, or establish the defendant’s liability as a
supervisorsee Shaw v. Stroud3 F.3d 791, 799 (4th Cir. 1994urvisory liability may attach
under 42 U.S.C. § 1983 if (1) eéhdefendant had actual opnstructive knowledge that a
subordinate was engaged in condihett posed a pervasive risk of a constitutional injury; (2) the
defendant’s response to that knowledge was seqete as to show deliberate inference to or
tacit authorization of the allegeoffensive practices; and (3) tkewas an affirmative causal link

between defendant’s inaction and the alleged constitutional ir§bguy 13 F.3d at 799.

Defendant Nancy Kopp appears only orinePlaintiffs Amended Complaint where
Plaintiff alleges that “Defendant The Honorablenisia Kopp is the tresurer [sic] for the state of
Maryland and is generally responisifor the Tresurer [sic] Depanent and she is sued in her
individual and official capacity.” Am. Compl. 4. In his Surrebutal, Plaintiff referred to Nancy
Kopp as the “Head of Maryland Insurance Division"arguing that the &te has always been a
party and that he exhaudthis state tort claims Hiling it with her. Surréuttal 2—3. Adlaintiff
has not alleged any panipation in any evenby Ms. Kopp or that she had knowledge of a

subordinate’s participation in agvent and failed to respondeapliately to that knowledge, she
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cannot be held liable under § 1983. Therefore, Plaintiff's claim against Ms. Kopp will be
dismissed.See Vinnedgé50 F.2d at 928-2%8haw 13 F.3d at 799.

Defendant “Psychology department and officers of the
North Branch Correctional Institution”

To sustain an action under 42 U.S.C. § 1983 pthtiff must demonstrate that: (1) he
suffered a deprivation of rights secured by the Gan®n of the United States; and (2) the act or
omission causing the deprivation was committed by a person acting under color oW &si/v.
Atking 487 U.S. 42, 48 (1988). There is no legatity named “Psychology department and
officers of the North Branch @aectional Institution.” As such, “Psychology department and
officers of the North Branch Correctional Institutias”not a “person” subject to suit or liability
under 8§ 1983, and Plaintiff's claims against “Psychology department and officers of the North
Branch Correctional Institution” will be dismissedHarden v. Green27 Fed. App'x 173, 178
(4th Cir. 2001) (“The medical departmegit a prison may not be sued, because it
is not a person within the meaning of § 1983.”) (citWdl v. Michigan Dep't of State Policé91
U.S. 58, 70-71 (1989Fischer v. Cahill 474 F.2d 991, 992 (3d Cir. 1973)).

Administrative Exhaustion

Defendants Mental Health Professionadu@selor—Advanced Bruce Liller, Psychology
Associate | Lauren Beitzel, Acting Lieutenadanet Puffenbarger, Correctional Officer I
Timothy Marchinke, and Correctional Officer Il Cody Gilpin raise the affirmative defense that
Plaintiff has failed to exhaudiis administrative remediesDefs.” Mem. 9-12. The Prison
Litigation Reform Act (“PLRA”) provides, in pé&nent part, that “[nJo action shall be brought
with respect to prison conditions under section 188his title, or any other Federal law, by a
prisoner confined in any jail, prison, or otheorrectional facility until such administrative

remedies as are available are exhausted.” U42.C. § 1997e(a). “[T]he phrase ‘prison
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conditions’ encompasses ‘all inmate suits abpuson life, whetherthey involve general
circumstances or particular epies, and whether they allege excessive force or some other
wrong.” Chase v. Pegy286 F. Supp. 2d 523, 52ZB. Md. 2003) (quotind?orter v. Nussle534

U.S. 516, 532 (2002)aff'd, 98 Fed. App’x 253 (4th Cir. 2004).

A claim that has not been exhaustedymat be considered by this Courgee Jones v.
Bock 549 U.S. 199, 220 (2007). In otheords, exhaustion is mandatoriRoss v. Blakel36 S.

Ct. 1850, 1857 (2016). Thereforec@urt ordinarily “may not excuse a failure to exhaudd’ at
1856 ¢iting Miller v. French 530 U.S. 327, 337 (2000) (explangi that “[tlhe mandatory
‘shall’ . .. normally creates an obligation immpeus to judicial dscretion”)). Moreover,
“[e]xhausting administrative remedies after a conmple filed will not prevent a case from being
dismissed for failure to exhaust administrativmedies. Exhaustion is a precondition to filing
suit in federal court.”Kitchen v. Ickes116 F. Supp. 613, 624-25 (D. Md. 2015) (internal citation
omitted).

For most grievances filed by Maryland state prisoners, filing a request for administrative
remedy (“ARP”) with the prison’s managing officied the first of three steps in exhausting
administrative remedies asquired under § 1997e(a)SeeMd. Code Regs. 12.07.01.04. The
ARP request must be filed withB0 days of the date on which theiokent occurred, or within 30
days of the date the inmate first gained knowledfy¢he incident or injury giving rise to the
complaint, whichever is laterld. at 12.07.01.05A. If the requestdenied, a prisoner has 30
calendar days to file an appeeth the Commissioner of Correctiold. at 12.07.01.05C. If the
appeal is denied, the prisoner Bk days to file a grievanceitiw the Inmate Grievance Office
(1IGO”). SeeMd. Code Ann., Corr. Servs. 88 10-206, 10-210; Md. Code Regs. 12.07.01.03 and

12.07.01.05B. The IGO then reviews the complaint atiedismisses it whitout a hearing, if it
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is “wholly lacking in meri on its face,” or refers o an adminigttive law judge for a hearing.
Corr. Servs. 88 10-207, 10-208; Cts. & Jedoc. § 10-208(c); M. Code Regs. 12.07.01.06A,
.07, .07B, .08. The administrativeMgudge, in turn, may deny atelief or conclude that the
inmate’s complaint is wholly or partly memtous, after which the Secretary of DPSCS must
make a final agency determination within fiftedays of receipt othe proposed decisionSee
Corr. Servs. § 10-209(b)-(c).

Although the above-desced procedure applies when sigkto exhaust most types of
administrative remedies, a different administratiprocedure applies when an inmate files a
grievance about certain subjectsOne such example is casganagement decisions, which
require the filing of a grievece directly with the IGO. OPS.185.0002.05F(1). *“[H]ousing
assignments involve case management decisi@aisath not addressed through the ARP; rather,
case management decisions are to be addregsetlydio the IGO,” and therefore administrative
remedies need not be exhausteddmmplaints about housing assignmen®abriel v. DeVore
No. JKB-16-471, 2017 WL 371801, at *8 (D. Md. Jan. 26, 20489; alsdHurt v. White No.
DKC-14-1315, 2015 WL 1522944, at *10 (D. Md. Apr. 1, 20¢9)p the extent this claim raised
a case management issue regarding Plaintifésnées list and his housing assignment, it was not
addressable through the RRrocess . . . .").

Relevant to the claims presented in this case, Plaintiff has failed to complete the
administrative process as to his claims for failirgprovide psychiatric care and for the alleged
June 25, 2016 assault. Pld#intiled IGO No. 20161154 on June 29, 2016, arguing that he had
not been provided adequate psychological calteverdon Aff. § 3(b). That complaint remained
pending when Plaintiff filed his Complaint on September 6, 2016. After filing this case, Plaintiff

filed IGO No. 20161925, on November 29, 2016, compigiof the alleged assault upon him by
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Correctional Officer Gilpin. Id. T 3(c). No final administteve decision had been reached
regarding that case when Plafinfiled his Complaint and thedaring that was scheduled in the
manner had not even been held. Plaintiff admits his failuréo exhaust these two ARPs but
asks that he be excused or fthe Court to delay deciding tmeanner until he has exhausted his
claims. Pl.’s Opp’n 2.

Exhausting administrative remedies after a complaint is filed will not save a case from
dismissal for failure to exhaust administrative remed®se Neal v. Goord®67 F.3d 116, 121—
22 (2d Cir. 2001) (overruled on other grounds).Ftaeman v. Francis196 F.3d 641, 645 (6th
Cir. 1999), the court stated: “The plain languafi¢he statute [8 1997e(a)] makes exhaustion a
precondition to filing an action in federal Court .. . The prisoner, therefore, may not exhaust
administrative remedies during the pendency of the federal $sg&’Kitchen v. Ickeblo. DKC-
14-2022, 2015 WL 4378159, at *8 (D. Md. July 14, 20Mijter v. McConneha, et gINo. JKB-
15-1349, 2015 WL 6727547, at *3—4 (D. Md. Nov. 1012). Therefore, Plaintiff's claims
against Gilpin, Marchinke, Puffenbarger, Lilleand Wilson, alleging the denial of adequate
psychiatric care and use of excessive force @nftiim of his assaultllagations) are dismissed
without prejudice. It is uncleao the Court whether he still may be able to exhaust his claims
and, then file another suit; therefodismissal withouprejudice is proper.

Removal from SNU Housing

Plaintiff's claim against Bructiller and Laura Wilson thahe should have remained in
the SNU was administratively exhausted even thougtait not have needed to be, as it is a case
management decisiorSeeGabriel, 2017 WL 371801, at *8Plaintiff filed his ARP (NBCI ARP
1653-15) on August 6, 2015 alleging that he must be housed in the SNU because placement in the

general population causes him to not take his medication and to become suicidal and that he was
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removed without a proper medical evaluation. AdfRi 5-6. The Warden denied his appeal on
September 14, 2015 explainitgPlaintiff that
You [Plaintiff] were assessed for appriateness on the SNU by your placement
there for that reason. Keep in mind that when it was determined that you were not
appropriate, you were recommended tan&al Population to which you did not
like the recommendation. Furthermore, yalso engage in ‘self-diagnosis’ that

does not match the opinion of the trainedhtakhealth clinician’s [sic] that have
assessed you. Your adnstrative remedy allegatiorsse without merit.

Id. at 5. Plaintiff appealed ¢hWarden’s decision to the @missioner of Corrections on
September 17, 20151d. at 2. The Commissioner denidis appeal on November 6, 2015,
finding that his removal was “based on the needb®nit and [Plaintif§] conduct while living
on the tier.” Id. at 3. Plaintiff appealed the Consgioner’s decision tthe IGO (No. 20152224)
on November 23, 2015, and it was dismissedipril 22, 2016 because the IGO found Plaintiff
failed to state a claim for whicrelief could be granted. Newd®n Aff. § 3(a). The IGO’s
decision was affirmed by the Circuit Court for Allegany Countgt. Therefore, regardless of
whether Plaintiff was required texhaust his administrative medies or not, his claims for
improper removal from the SNU are properly before the C&et Gabriel2017 WL 371801, at
*8; 42 U.S.C. § 1997e(a).

The Eighth Amendment prohibits “unnecessargt anton infliction of pain” by virtue of
its guarantee against cfind unusual punishmenGregg v. Georgia428 U.S. 153, 173 (1976).
“Scrutiny under the Eighth Amendment is not limited to those punishments authorized by statute
and imposed by a criminal judgmentDe’Lontav. Angelonge330 F.3d 630, 633 (4th Cir. 2003)
(citing Wilson v. Seiter501 U.S. 294, 297 (1991)). In orderstate an Eighth Amendment claim
for denial of medical care, a phiff must demonstrate that thetians of the defendants or their
failure to act amounted to deliberate indifference to a serious medical ri&sel.Estelle v.

Gamble 429 U.S. 97, 106 (1976).
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Deliberate indifference is a very highastlard—a showing ofmere negligence

will not meet it . . . [T]he Constitution is designed to deal with deprivations of
rights, not errors in judgments, evémough such errors rngahave unfortunate
consequences . . . To lower this threshold would thrust federal courts into the

daily practices of local police departments.
Grayson v. Peedl95 F.3d 692, 695-96 (4th Cir. 1999).

Deliberate indifference to a serious medita¢d requires proof that, objectively viewed,
the prisoner plaintiff was sufferinijpom a serious medical need and that, subjectively, the prison
staff were aware of the need for medical attentbut failed to either pwide it or ensure the
needed care was availabl&eeFarmer v. Brennan511 U.S. 825, 837 (1994). To meet the
objective requirement, the medical condition at issue must be seBaesHudson v. McMillign
503 U.S. 1, 9 (1992) (there is no expectatibat prisoners will be provided with unqualified
access to health care). A medicahdition is serious when it i®he that has been diagnosed by
a physician as mandating treatment or one thso isbvious that even a lay person would easily
recognize the necessity for a doctor’s attentidikd v. Shreveb535 F.3d 225, 241 (4th Cir. 2008),
see alsoScinto v. Stansberyy841 F.3d 219, 228 (4th Cir. 2016pi({tire to provide diabetic
inmate with insulin where physician acknowledgedvas required is aslence of objectively
serious medical need)Proof of an objectively seriousedical condition, however, does not end
the inquiry.

The subjective component requrésubjective recklessness” the face of the serious
medical condition. SeeFarmer, 511 U.S. at 839-40. “True sebjive recklessess requires
knowledge both of the general riskidaalso that the conduct is inappriepe in light of that risk.”
Rich v. Bruce 129 F.3d 336, 340 n.2 (4th Cir. 1997). ctdal knowledge or awareness on the
part of the alleged inflicter . . . becomes essential to proof of deliberate indifference ‘because
prison officials who lacked knowledge of a risk cannot be said to hélieted punishment.”

Brice v. Va. Beach Corr. Cir58 F.3d 101, 105 (4th Cir. 1995) (quotiRgrmer, 511 U.S. at
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844). If the requisite subjective knowledge is lessaed, an official may avoid liability “if [he]
responded reasonably to the risk, even if the harm was not ultimately aveStsgkarmer, 511
U.S. at 844.

Reasonableness of the actions taken must be judged in light of the risk the defendant
actually knew at the timeSeeBrownv. Harris, 240 F.3d 383, 390 (4th Cir. 2000) (citibggbe v.
Norton, 157 F.3d 574, 577 (8th Cir. 1998)) (holding tha focus should be on the precautions
actually taken in light of the known riskpt those that could have been takeeg also Jackson
v. Lightsley 775 F.3d 170, 179 (4th Cir. 2014)rescribing treatment ras fair inference that
physician believed treatment was necessary anddihate to provide it would pose an excessive
risk). While “a prisonerdoes not enjoy a constitonal right to thereatmentf his or her choice,
the treatmenta prison facility does pwide must nevertheless lmdequate to address the
prisoner'sseriousmedicalneed” De’lonta v. Johnson708 F.3d 520, 525-26 (4th Cir. 2013)
(holding that an inmate pleaded a claim folilmbrate indifference whethe prison would not
evaluate her for surgery that was an approvedltinent for her serious medical need despite her
repeated complaints regarding the ineffectiveness of her current treatm&he®. right to
treatment is “limited to that which may be pided upon a reasonable castd time basis and the
essential test is one of medigacessityand not simply that which may be considered merely
desirable’ Bowring v. Godwin551 F.2d 44, 48 (4th Cir. 1977).

The SNU is a small, segregated popatatof individuals who “have a qualifying
diagnosis and who demonstrate hebial stability to a level wherthey may function within the
structure of the program.” Liller Decl. § 4. Pitif argues (although not in precise terms) that he
should still be housed in the SNU and thatazes removed improperly without an evaluation or

any follow-up. Am. Compl. T 1Although Plaintiff alleges he vga‘placed” in the SNU, NBCI
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personnel did not admit him to the unit aftessessment and a determination that he met the
requirements to reside there, but rather permiitedto be housed there only for a “trial period”
to evaluate his ability to participate successfully in the progdanf] 5. Bruce Liller, the Mental
Health Program Manager who oversees the SNUB&INstated in his sarn declaration that

Inmate Horton was assessed for placenmaotthe SNU by the members of the

SNU Treatment Team that included altpariod on the SNU as a nonparticipant.

After review, the members of the Trewnt team did not find Inmate Horton
appropriate for the SNU and recommded him to general population.

Liller Decl. 11 5-6. Plaintiff placed into evidengis notice of assignment to the SNU; however,
the language of the document itself indicates i wat permanent, but rather, provisional, and
that his assignment to the SNU was rigmg review of tle circumstances.” SeeNotice of
Assignment, ECF No. 29-5. Ultimately, NBCI determined he should be placed in the general
population. Liller Decl. 6. Plaintiff's disputewith NBCI does not allege or demonstrate an
Eighth Amendment violatioh. Further, Plaintiff is aware ahe procedures by which he can
request mental health assessment and treatmedthas been assessed repeatedly for mental
health conditions and presceith medication as indicatedtime evidentiary recordSeeAdmin. R.
31-47; Med. R. 2-28

Despite Plaintiff’'s allegations about his treatrhand medical needs, the record is replete

with examples of where NBCI rd&al staff have found Plaintif’ claimed medical needs to be

8 Plaintiff submitted an affidavit of anothiimate, John Wagner, who stated “that the SNU
program is allegedly designed for prisonerth the exact disorders as Mr. Horton was
(sagaciously) allegedly removéat.” Wagner Aff. 2, ECF No. 37-1. While a proper affidavit
may be used as evidence to demonstrate thargesuine dispute of material fact, the affiant
must have personal knowledge of the facts set farthe affidavit, orif expressing an opinion,

do so in a form that is admissible under FedeWd. 701 as a lay opinion, or Fed. R. Civ. P. 702,
as an expert, in order to bedrform that is admissible at tri@s required by Fed. R. Civ. P. 56.
John Wagner is an inmate at NBCI and his atfiddoes not demonstrate that he has any medical
knowledge or training that would render admiss#ng of his opinions about the proper clientele
for a specialized unit like the SNU. Therefore, his testimony on this topic would not be
admissible at trial and does not create a gerdispute of material fadhat would preclude
imposing summary judgmengee id.Fed R. Evid. 701, 702
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overstated or contradictorgee Admin. R. 41, or that Plaintiffefuses to take medications or
submit to required lab drawg]. at 33 (“Per Psychiatry his [Pakote was discontinued due to
repeated lab draw refusals dating back Juy 2015. Horton denies ever refusing, but
documentation in EPHR shows RORs to thentrary. Horton has regularly claimed
noncompliance with medications, stating that wimenis in an erratic, bad mood he finds it
difficult to take his medicationsvhen given to him.”). LauremBeitzel, a licensed clinical
professional counselor at NBCl documentedairhealth services report when Plaintiff was
claiming to be suicidal that

Horton stated that he needed a breamfrthe walls of @ own cell. After a

“vacation” in the holding cell he is “albbetter”. This writer [Beitzel] offered

resources and materials to him, but tmy thing he wanted was to be on the
SNU tier and be “catered” to.

Med. R. 2;see als®Beitzel Decl. { 7, ECF No. 27-4 (“Hor described strange symptoms that
did not reflect the symptoms of valid hallucinaoand when confronted he became belligerent.
There was evidence of malingering thegmptoms for secondary gain.”).

Further, the medical records in evidence destiate that if hdakes his medication,
Plaintiff agrees that he does not suffer frballucinations or mood sngs and is calmer.See
e.g.,Admin. R. 35 (“. . . is taking Depakote, Cloméi and Haldol he degs acute problems He
states that his mood has been stable witdsmdlo psychosis or depression noted.”); 42 (“he
states that his meds keep him calm and withbabd swings he states he has not hasd [sic]
hallucinations since being on Haldol He is nat®slal”). Thus, Defendats have supported their
motion with documents of the type that is admissible in evidence, which show that, contrary to
Plaintiff's allegations, NBCI is treating Plaifitifor his psychosis and other medical needs.
Therefore, Plaintiff has not demonstrated thatehsra genuine dispute of material fact that the

medication or treatment being provided to him is insufficient, let alone constitutionally
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inadequate. The evidence produced by the Defendants demonstrates that Plaintiff has admitted
that he has been prescribed medication forrtiestal health conditions, but at times refuses to
take it, as well as that when he does takentadication, his symptomsddiipate. His refusal to
take his medication is not a failure of Defendantprovide it. Therefore, there is no genuine
dispute of material fact that NBG@$ not deliberatelyndifferent to his medial needs. Instead,
this is merely a disagreement over treatment aathtff’'s desire to be dbused in a different unit.
The Eighth Amendment does not guarantee phigbners will receive the health care of
their choice or the medications they prefer, tnly that serious medical conditions will not be
treated with deliberate indifference. Plaintiff rely demonstrates he has a disagreement with the
assessment of the medical persgroverseeing his treatmenWilliams v. Corizon Med. Setv
DKC-12-2121, 2013 WL 4541684, at * 7 (D. Md. Al$, 2013) (“Disagreement with a medical
provider does not amount to a violation @hnstitutional magnitude. An inmate’s difference of
opinion over matters of expert medical judgmerd @ourse of medical treaent does not rise to
the level of a constitutional violation.”Williams v. BishopRWT-12-1616, 2014 WL 4662427,
at *6 (“A prisoner’s strong desire to be insmgle cell, based on hiselief that his medical
conditions cause difficulties with cellmates, does not entitle hihotsing in a sirlg cell unless
medical providers have made a directive forrayle cell based on a medical need. In this case,
there has been no such directimad thus the Plaintiff's clairmmounts to a mere difference of
opinion over the preferred coursé medical treatment.”) (citindpeFranco v. Wolfe2008 WL
596735, at *12 (W.D. Pa. Mar. 4, 2008 NBCI has demonstratedathit did not determine that
Plaintiff should be admitted to the SNU but migneas evaluating whether admission would be
appropriate. Having concluddtat he was not a proper candidate for the SNU, Med. R. 2

(stating he was looking to be “catered to” in 8U); Beitzel Decl. I 7 (reporting that Plaintiff
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was complaining of symptoms for secondaringaNBCI personnel recommended he be placed
in the general population. Lillerdal. 1 5-6. Moreover, Plaintiff isot entitled to a single cell
in the SNU merely because he thinks he wouldeiefrom being housed ¢éne instead of in the
general populationSee Williams2014 WL 4662427, at *6.

Therefore, Plaintiff's claim against Laurailgon and Bruce Liller regarding his removal
from the SNU will be dismissedSee Graysgnl95 F.3d at 693/illiams 2013 WL 4541684, at
* 7 (citing Nelson v. Shuffma®03 F.3d 439, 449 (8th Cir. 2010)).

State Law Claims

Plaintiff's claims against Ms. Beitzel, Ms. Simmons, and Ms. Halwager for negligence
and Mr. Siracusano for medical malpractickaalse under state lawAm. Compl. §f 68-69.
When a district court “dismisse[s] all claims owehich [it] enjoys original jurisdiction,” as |
have done by dismissing Plaiifis 8 1983 claims, it “may decline to exercise supplemental
jurisdiction” over remaining statiaw claims. 28 U.S.C. § 1367(c)(3)[T]rial courts enjoy wide
latitude in determining whether or not to retain jurisdiction over state claims when all federal
claims have been extinguishedShanaghan v. Cahjlb8 F.3d 106, 110 (4th Cir. 1995). Having
dismissed all of Plaintiff's § 1983 claims for igh this Court has original jurisdiction, | will
decline to exercise supplemental jurisidioc over the remaining state-law claimSee28 U.S.C.
8 1367(c)(3).

Conclusion

Defendants’ motion will be granted. Plaffi§ claims pursuant to 8 1983 for his removal

from the SNU unit and against Mental HedMtofessional Counselor—Advanced Bruce Liller and

Laura Wilson will be dismissed witbrejudice. Plaintiffs Complat is dismissed with prejudice
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as to Warden Frank B. Bishop, the Honorable Nancy Kopp and “Psychology department and
officer of the North Branch correctional Institution.”

Plaintiff's claims for the alleged assault dune 25, 2016 and for inadequate medical care
against Acting Lieutenant Janet Puffenbargenré&xional Officer 1l Tmothy Marchinke, and
Correctional Officer Il Cody Gilm, Bruce Liller, and Laura Wilson will be dismissed without
prejudice for Plaintiff's failureto exhaust. As | have deted to exercise supplemental
jurisdiction for the state lavelaims against Correctional Officers Cody Gilpin and Timothy
Marchinke and Mental Health Defendantsyé®logy Associate | Lauren Beitzel, Norma
Halwager, Jennette Simmons, and Vincent Ssana, those claims will be dismissed without

prejudice. A sepate Order follows.

March9, 2018 IS/
Date Raul W. Grimm
UnitedState<District Judge
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