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UNITED STATES DISTRICT COURT

DISTRICT OF MARYLAND
STEPHEN FRYE,
JULIE A. GRAF and
NDEGE NDOGO, INC.,
Petitioners,
V. Civil Action No. TDC-16-3216

WILD BIRD CENTERS OF AMERICA,
INC.,

Respondent.

MEMORANDUM OPINION

Petitioners Stephen Frye, Julie A. Graf, and Ndege Ndogo, Inc., former franchisees of
Respondent Wild Bird Centers of America, Inc. (“WBCA”), have filed a Petition to Vacate
Arbitration Award seeking to overturn an arbitration award entered in favor of WBCA. The
award at issue was based on WBCA'’s efforts to enforce a two-year non-competition provision
included in the parties’ franchise agreement. Following an evidentiary hearing, the arbitrator
ordered Petitioners to cease violating the non-competition provision for two years beginning on
the date Petitioners began to comply with the provision. Petitioners now request that the Court
vacate the award because the arbitrator “displayed a manifest disregard of the law” and the
award “failed to draw its essence” from the parties’ agreement. Pet. Mem. at 1, ECF No. 1-2. In
response, WBCA has filed a Petition to Confirm Arbitration Award. For the reasons set forth
below, the Petition to Vacate Arbitration Award is DENIED, and the Petition to Confirm

Arbitration Award is GRANTED IN PART and DENIED IN PART.
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BACKGROUND

In February 2005, Petitioners, all of whom are citizens of Colorado, entered into a
franchise agreement with WBCA, a citizen of Maryland, to operate a Wild Bird Center store
- (“the Store”) in Boulder, Colorado (the “Franchise Agreement”). The Franchise Agreement
authorized Petitioners to operate a retail business selling “wild bird seed and other products of
interest to wild bird enthusiasts, including bird feeders, bird-watching optical equipment, books
and other items.” Franchise Agreement at 1, Pet. Ex. 1, ECF No. 1-4. The Franchise Agreement
granted Petitioners a license to operate its store according to the “Wild Bird Center System,” a
standard set of rétail practices including trade names and trademarks associated with WBCA,
such as the name “Wild Bird Center,” as well as “marketing and product presentation techniques,
distribution - of the ‘Wild Bird News,” our newslette>r, and Wild Bird Center promotional
postcards, methods of inventory and operation control, bookkeeping and accounting, and
manuals coveringvbusin»ess practices and policies.” Id. Petitioners were permitted to operate
their Wild Bird Center franchise within a defined geographic area, and WBCA agreed that it
Woﬁld not opérate any stores or grant any other franchises within that territory during the term of
thé Franchise Agreement. The Franchise Agreement was to remain in effect for a ten-year
périod, from January 1, 2005 to December 31, 2014, and stated that upon its expiration,
Petitioners would be permitted one additional renewal period of 10 years, provided that certain
requirements were met.

The Franchise Agreement imposed certain “Restrictions” on Petitioners. Id. § 14. In
pérticular, Paragraph 14(B) (“the Non-Competition Provision™) provided that:

| For a period of 24 months after termination of this Agreement for any reason, you
will not engage in or acquire any financial or beneficial interest . . . in, or become

a landlord of any retail business which is similar to the Store, within the Licensed
Territory or within the licensed territory of any other Wild Bird Center franchisee



Arbitration on October 25, 2016 in conjunction with its Opposition to the Petition to Vacate.
During a case management conference on November 10, 2016, the parties agreed that no
discovery is required, and that the Petitions are ripe for resolution.
DISCUSSION
Petitioners assert that the arbitrator should not have enforced the Non-Competition
Provision because, in their view, that provision applied only upon “termination” of the Franchise
Agreement, rather than upon expiration. They further argue that, even if the Non-Competition
Provision did apply, it was improper for the arbitrator to order that its requirements would extend
for two years from the date of first compliance, rather than from the original expiration date of
the Franchise Agreement. Because, in its view, the arbitrator’s award drew from the essence of
the agreemeht and did not disregard the law, WBCA requests that the Court confirm the
arbitration award,
I.  Legal Standards
- The Federal Arbitration Act (“FAA”) provides in part that:
If the‘parties in their agreemeht have agreed that a judgment of the court shall be
v entered upon the award made pursuant to arbitration, and shall specify the court, .
then at any time within one year after the award is made any party to the
-arbitration may apply to the court so specified for an order confirming the award
and thereupon the court must grant such an order unless the award is vacated,
“modified, or corrected as prescribed in sections 10 and 11 of this title. If no court |

is specified in the agreement of the parties, then such application may be made to
. the United States court in and for the district within which such award was made.

9US.C.§9 (2012) The FAA further provides that a petition to vacate an arbitration award may
be 'bfg,Ught in “the United States c_éurt in and for the district wherein the award was made.” Id. §
10, Hp_ge, the Franchise Agreement contains an arbitration clause which states that, subject to
certain gxcgptions not applicable here, “any controversy or claim arising out of or relating to this

Agreement . . . will be submitted for arbitration . . . on demand of either of us” and that the



“arbitration proceedings will be conduc_ted in Montgomery County, Maryland.” Franchise
Agreemént q 31(A). ‘Th¢ ar’bitratiro‘n clause further provides that the “award and decision of the
arbitrator will be c0nciusive and binding upon you and us and judgment upon the award may be
éntered in zihy court of competent jurisdiction.” Id. § 31(B). Because the award was rendered in
R/Iaryland' and the petitions were filed within one year, the Court is satisfied that the requirements
of the FAA are met, such that it may review the arbitration award.

Judicial review of an arbitration award is “severely circumscribed,” and, in fact, is
“among " the narrowest known at law because to allow full scrutiny of such awards would
frustrate the purpose of having arbitration at all—the quick resolution of disputes and the
avoidance of the expense and delay associated with litigation.” Apex Plumbing Supply, Inc. v.
US..:S.‘z‘tpply Co., 142 F.3d 188, 193 (4th Cir. 1998) (footnote omitted). “An arbitrator’s awérd 1s
entitled to é épeéial degree of deference on judicial review.” Upshur Coals Corp. v. United Mine
Wéfkers of Am., D;'st. 3II , 933 F.2d 225, 228 (4th Cir. 1991). Thus, where there is a valid
¢o;1t£a§t betweenA the‘pvarties providing for arbitration, and the arbitratién resolves a dfspute
w1th1n the Scope 6f the arbitration clause, federal courts may vacate the arbitration award only
ﬁpoﬁ a showing bf }one of the grounds set forth ip the FAA, or if the arbitrator acted in manifest
disregard‘ éf fhe law. See Apex Plumbing Supply, Inc., 142 F.3d at 193. Section 10 of the FAA
eﬁuﬁeréte:s. the pérfnissible groﬁnds for vécating an arbitration award: (1) “the award ‘v‘vvas
pfbcﬁréd by corruption, fraud, or undue means”; (2) ‘éthere was evident partiality or corruptidn’.’
oﬁ,thé part Of, the arl;itfator; (3) the arbitrator was “guilty of misconduct” by which “the rights of
ah); paﬁy have been prejudiced”; or (4) the arbitrator’s powers were exceeded. 9 U.S.C. § 10(a).

Where an arbitration award is challenged, the party opposing the award bears the burden of



proving the existence ef grqund‘s for vacating the award. Three S Del., Inc. v. DataQuick Info.
Sys., Inc., 492 F.éq 520, 527 (4th Cir. 2007).

An arbitratorie interpretation of the lgw, ineluding contract interpretation, is entitled to
great defe_rence and “may only be _overtumed where it is in manifest disregard of the law.”
Upshur Coals_ Corp;, 9'.33 F.2ei at 229. Although disregarding or modifying unambiguous
contract pr.c‘)vi_sionsb eould constitute manifeét disregard for the law, Patten v. Signator Ins.
Agency, Inc;, 441 F.3d 230, 235 (4th Cir. 2006), a misinterpretation of a contract, faulty legal
reesoning, or an erroneous legal conclusion does not suffice to overturn an award, so long as the
interpretation “draws its essence from the agreement,” Upshur Coals Corp. 933 F.2d at 229.
Rather, the award may be overturned only if the arbitrator must have based the award on
“personal notions of right-and wrong”’ or if the arbitrator understood and correctly stated the law
but procee(ied to ciisregard it. 1d
IL. ’l‘”heA.N(;n-C.ompetition Provision

Petitioners’ primary argument is that the arb‘itrator exceeded his authori.ty, failed to draw
fne award from the essence of the agreement, and disregarded the law when he enforced the
Nen-.C(A)mpetit'ion Proviéion. Petitioners assert that the limitation on competition for “a period of
24 mentné after terminaﬁon of this Agreement” is triggered only if a party terminates the
ffanchise Agreement -early andv does not apply if fhe Franchise Agreement simply expires. ‘Sée
f‘ranehise Agreement § 14(B). Observing that certain other paragraphs of the Franchise
Agreé}rléni refer to “‘termination or expiration,” Petitioners assert that “termination” and
“exnifation” have different meanings, and that the Non-Competition Provision, by referencing

“termination” only, applies only to the former.



WBCA contends that the arbitrator’s conclusion that the Non-Competition Provision
appl_ies upon the expiration of the Franchise Agreement was a fair interpretation entitled to
deference. In support of its position, it references Paragraph 24, enritled “Effect of
Termination,” which despire irs title nevertheless sets. forth obligativons that apply “[i]n the event
of termination or expiration.” Franchise Agreement § 24(A). In particular, Paragraph 24 states
that “[i]n the event of termination or expiration of 'this Agreement for any reason . . . [yJou will
comply with your obiigations under” Paragraph 14(B). Id ¢ 24(A)(11). Paragraph 14(B) is the
Non-Competition Provision.

Thus, although the use in Paragraph 14(B) of “termination” without reference to
“expiration” supports an interpretation that the Non-Competition Provision does not apply when
the Francnise Agreement srmply expires, the reference in Paragraph 24 to bofh “termination” and
;;expiréttion” as 'events ‘rhat would trigger the Non-Competition Provision indicates that the
Provision applies nvhenever the Franchise Agreement ends, whether by termination before the
exp:irétion dare or .by mere passage of the expiration date without renewal. Because both
readings are plansinle; the arbitrator did not'disregard any “plain and unambigu()-nss’ provisions
ef the i?ranehise Agreernent. See Patten, 441 F.3d at 235.

- Under these circumstances, the pertinent question is not whether the arbitrator’s
rnterpretat:i‘on of the contract is the “best or most accurate reading of the contract,” but whether
the arbitration award draws its essence from the contract. Upshur Coals Corp., 933 F.2d at 230.
“As long as the arbitrator is even arguably construing or applying the contract, a court may not
Vécate:the arbitrator’s judgment.” Id. at 229; sée also Apex Plumbing Supply, Inc., 142 F.3d at
194 (stating that even a “questionable” decisron by .an arbitrator “does not constitnte exceeding

his power”). Thus, the Court need not decide whether “termination,” as used in Paragraph



14(B), encompasses “expiration,” or whether Paragraph 24 separately triggers the Non-
Competition Protfision‘ in the event of enpiration. Instead, the Court’s task is to determine
whether the arbitrator’rs decision draws from the essence of the Franchise Agreement.
| The arbitrator’s 12-page written decision reflects a reasoned application of the Franchise
Agreement. The arbitrator’s imposition of the Sneciﬁc non-competition restrictions contained in
l;aragraph 14(B5 plainly rierived from t}re_ terms of the Franchise Agreement, and his conclusion
that those reetrictrens 'Would -apply even when the Franchise Agreement terminated based .on
expiration is a plansinle reading of the Franchise Agreement, partrcularly because Paragraph 24
specifically applies the restrictions in Paragraph 14(B) in the event of “termination or
expiration.” Franchise Agreement 9 24(A)(11). The award therefore drew from the essence of
the Francnree Agreement and was not based on the arbitrator’s “personal notions of rlght and
Wrong, Upshur Coals Corp 933 F.2d at 229, and did not otherwise demonstrate a mamfest
drsregard of the law ? Apex Plumbing Supply, Inc., 142 F.3d at 193. Thus, under the deferentlal
standard of rev1ew there is o basis to vacate this aspect of the arbitration award.
Pet1t10ners reliance on Hamden v. Total Car Franchising Corp., 548 F. App’x 842 (4th
C]I‘ 2013) (unpubhshed) is misplaced. In Hamden, the court concluded that a non- competltlon
agreement explicitly triggered by “‘termination” did not apply in the case of the expiration of the
edntract. Id at 849-50. The court, however, relied on specific prefatory language stating that the
restri'ctions app1y> if the “Franchise Agreement is terminated before its expiration date,” which
i:;nd.icateel that_- the restrictiens Would not apply u’pon the mere expiration of the agreement. Id at
847-48 (noting that -speeiﬁe contract interpretations are of “limited persuasive value because not
a11 cvontravctsu_ﬂnse the same term»s: in the‘same manner”). More importantly, Hamden did not

involve review of an arbitration award; rather, the court’s task in Hamden was to resolve breach



of contract claiﬁs iﬁ the first instance. Id at 8}43. Here, the Court’s function is not to decide the
merits of the parties’ vcc.mtract interpretation dispute, but to determine whether the arbitrator acted
in manifest disregard f’f the law. Petitioners have not demonstrated,‘hbwever, that the arbitrator
understood aﬁd corrgf:tly étated the law of cqntract interpretation but then proceeded to disregard
it. Seé Upshyr C_qals Coév., 933 F.3d at 22,9', -
| | Alt}_.lough‘Piet.itiorvle.rs hévé ideﬁtiﬁed instances in which courts have vacated arbitration
éwards, those (;asés presgnt markedly différent circumstances not present here. In Patten; the
court vacated an arbitration award because the arbitratof relied on a limitations period from an
agreement that the parties had jointly repudiated and which had been superseded by the “plain
and unambiguous” language of a successor agreement. Patten, 441 F.3d at 235-36. Here, the
arbitfator applied. the Franchise'Agreement’s arguably contradiétory t-erms in a plausible manner.
In RayAmfo.;;d Jﬁme& Fihancial:Servicés, Inc. v. Bisho‘b, 596 F.3d 183 (4th Cir. 20i0), the court
.Vacat‘:edAanv arbitration award in a wrongful termination dispﬁte when it was apparent that the
;r't;itra'lti(').n‘; panel e>;ceeded its power by basing the award not on the terms ofv the employment
:elgreervﬁehts,. but oﬁ alﬁnd-ihg that the employer breached its “fiduciary and legal duties” because
aﬁ in-house aftorney provided legal representation to company employees. Id. at 191-93. In
Chdicé Hotéis International, Inc. v. SM Property Management, LLC, 5.19 F.3d 200 (4th C-iir.
20(58); fhé court vacated an arbitration award because tﬁe franchisees were never provided with
ﬁropef ﬁotice of the arbitration proceedings. Id. at 208.

” nge; the arb,itrator’s decision to enforce the Non-Competition Provision agaihét
I;efitiohers derived from the_essence of the Franchise Agreement and was based on a plausiBlé
in;te;prétafion ovf,its terms. Where the arbitrafor did not act with “manifest disregard of the law,”

there is nobasiS to i;acaté the award. See Upshur Coals Corp. 933 F.2d at 229.

10



III.  'Duration .of Non-Competition

Petitioners further assert that even if the arbitrator was correct that expiration of the
Franchise Agreement triggered the Non-Competition Provision, he exceeded his authority by
ordering its enforeement for a period of 24 months.from the date of Petitioners’ first compliance
with that provision, rather than for 24 months from lthe original date of expiration, based on the
contract language stating that..the Non-Competition .Provision is to apply “[f]or a period of 24
months at“ter termination of this Agreement.” Franchise Agreement § 14(B). ‘WBCA argues that
the arhitrator’s‘ decision dshould he upheld because the arbitrator’s decision is founded “in the
narties’ bargained-for decision to have two years of non-competition upon the termination or
expiration of the agreement” and is consistent with Maryland law. Resp. Mem. at 14-15, ECF
No. 12. In the alternative, WBCA proffers the theory that Petitioners, by continuing to operate
the Store as a WBCA franchise and to use WBCA proprietary information after the date of
expi‘rati(.)n,' ef'feet'ively extended the length of the Franchise Agreement such that it uvas not
actually tetrninated, .and the 24;m0nth non-competition period did not take effect, until after the
arhitrater’s t’uling.

NThe ~'Couft upholds the arbitrator’s determination to enforce the Non-Competition
Ptorvnisi;on for 24 months after first compliance. It is undisputed that Petitioners did not comply
with the r:e.quirements.of the Ndn-Competition ProVision, and in fact openly operated the Store 1n
'v‘io.lat.ivon'ef its tefms between the date of eupiratidn December 31, 2014, and the date. of the
arb1trator S award August 25, 2016 At the t1me of the award therefore, the two-year perlod
follouvmg the date of explratlon had only four months remaining. Had the arb1trator deemed the
non competltlon perlod to have begun on December 31, 2014, Petitioners would have been

subject to the Non—Competltlon Prov131on only for approx1mately four months. By instead
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enforcing the Non-ﬂC_ompetition Provision for two years fromithe date of Petitioners’ first
compliance”with its terms, Athel :arbitrator ensured that Petitioners‘ would be subject to its
requirements forlthe length of time originally agreed to by the parties. |

Courts have equitably extended the expiration date of a non- competition prov151on to
ensure enforcement for the origmally c.ontemplated length of time. For example in PADCO
Advzsors Inc V. Omdahl 185F. Supp 2d 575 (D Md 2002) the court held that a two-year non-
competition agreement would be extended to account for past periods of non- compliance
because “it is reasonahle ifor '[the company]‘ to expect the full twenty-four months‘ of non-
competition to which it is entitled” under the agreement. Id. at 578 (applying Maryland law).
Other courts have taken the same approach. See, e.g., Overholt Crop Ins. Serv. Co. v. Travis,
941 F 2d 1361 1371 72 (8th Cir 1991) (extending an 1nJunct1on against competition past the
original expiration date of a restrictive covenant to provrde for a full two -year period of
enforcement) Premzer Indus Corp v. Texas Indus Fastener Co., 450 F.2d 444, 448 (5th Cir.
1971) (upholdmg an extensron of an 1nJunctlon that had been: stayed to allow for a meamngful
period” ro’f enforcement)_;v-T EKSystems, Inc. v. Bolton, No. RDB-08-3099, 2010 WL 447782, at
*9-10 (D Md.} lzeb-.“f4.,‘ 2010) (ordering ent"orcement- of a non-competition provision past the
original expiration“date:because the company was “entitled to receive credit for the entire 18
month prohlbition against competition that is contained in the Agreement”) Failure to enforce
euch pr0V1s1ons for the origmally agreed upon time period would “reward the breach of contract,
encourage protracted htlgation and prowded an 1ncent1ve to dilatory tactics.” PADCO Advzsors
Inc \2 Omdahl 179 F Supp 2d 600, 613 (D. Md. 2007)

o Contrary to Petitioners claim WBCA had no obligation under the Franchise Agreement

to seek a preliminary injunction to compel immediate compliance with those requirements:
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A‘lthoughWBCA had that option, it also had the option under the Franchise Agreement to pursue
m-edration and should not be penalized for taking thatreasonable course and d.eclining'to pursue
litrgation immediately. | Notably, »Petitioners atso had the option to honor the Franchise
Agreement durmg medlatlon and cease operatrng as a WBCA franchlse As a matter of equlty, it
should not‘be rewarded ‘for blatantly breachmg its contract 1nclud1ng hy not even bothering to
rernove the WBCA 51gn frorn the lStore after the exp1rat10n of the Franchise Agreement. See id.
Accordrngly, the -arhrtrator s’_decrsron to enforce the Non-Competition Provrs1on for two

years -‘a-fter the date of ﬁrst cornpliance cornported with the law and thus did not exhibit “rnanifest
disregard of the law.” Upshur Coals Corp. 933 F.2d at 229. By grounding the time period for
enforcement of the Non-Competition Provision in the original terms of the Franchise Agreement,
the arbitrator'rendere‘d:ah award that “draws its ess:ence from the agreernent.” Id. The Court
therefore has no basrs to ivééat'e this aspect of the arbitration award.
IV } :Confijrm’ation of the Arbitration Award |

| ;i-HxaVihg deternlined'thatfthe enforcernent‘of the Non-Competition Provision neither failed
to draw frorn the essence of the Franchrse Agreement nor exhibited manifest disregard for the
law the Court cohs1ders WBCA’s Petition to Conﬁrm the Arbitration Award. Nothmg in the
record suggests that any of the hmrted grounds for settrng aside an arbitration award is present in
thls case. Accordrngly, the CourtV\}ill grant. the Petition to Confirm the Arbitration Award to the
extent it seeks confirmation of the award and judgment on behalf of WBCA. Because the
arbitratordidnnot aWard damage’s.‘ neither pre-judgment nor post-judgment interest .shall he
awarded Pursuant to Federal Rule of Crvrl Procedure 54(d)( 1), Petitioners shall pay WBCA s

costs other than attorney s fees
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CONCLUSION
For \the foregorng reasons, >1t is hereby ORDERED that the Petition to Vacate the
Arbltratron Award is DENIED The Petition to Conﬁrm the Arbitration Award is GRANTED
IN PART and DENIED IN PART. The award is conﬁrmed judgment is entered on behalf of
WBCA,: and costs of thrs action are awarded to WBCA. No pre—Judgment or post-judgment

interest is awarded. A separate Order shall issue.

Date: February 14, 2017

THEODORE D. C
United States DistrictJud g
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