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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

M.L., et al,
*
Plaintiffs,
*
V. Civil Action No. PX 16-3236
*
JACK R. SMITH, *
et al,
*
Defendants.

*kkkkk

MEMORANDUM OPINION

Pending before the court ingHndividuals withDisabilities Education Improvement Act
(“IDEA”) case are the parties’ ass-motions for summary judgmer@eeECF Nos. 38 & 43.
Plaintiffs appeal the decisions rendered/iih.. v. Montgomery County Publ&chools, issued
July 14, 2016, OAH No. MDSE-MONT-0OT-16-069119 (“Decision 1”), and August 14, 2017,
MSDE-MONT-0OT-17-14090 (“Decision 2”) by JohnlLkidig, an Administrative Law Judge of
the Maryland Office of Administrative Hearingghe matter has been fully briefed and the
Court, having reviewed the full administrativeoed, now rules because hearing is necessary.
Seeloc. R. 105.6. For the reasons below, Pitigitmotion for summary judgment, ECF No.
38, is DENIED and Defendants’ motion fomsmary judgment, ECNo. 43, is GRANTED.

l. BACKGROUND
a. The Individuals with Disabilities Education Improvement Act (IDEA)

Children with disabilities are entitled tdrae appropriate publieducation, or “FAPE,”

pursuant to the Individuals with Disabilitieslcation Improvement Act (“IDEA”). 20 U.S.C. §

1412(a)(1)(A). A FAPE provides to disabledldren “meaningful access to the educational
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process” in “the least restrigcé environment” and is “reasobly calculated to confer ‘some
educational benefit.” "E.S. v. SmithNo. PWG-17-3031, 2018 WL 3533548, at *2 (D. Md. July
23, 2018) (citingBd. of Educ. of the Henrickudison Cent. Sch. Dist. v. Rowld%8 U.S. 176,
192, 207 (1982) (hereinafteRbwley)). Although “the benefit onferred . . . must amount to
more than trivial progress,” IDEAloes not require that a schoosttict provide a disabled child
with the best posile education.”ld. (citing Rowley 458 U.S. at 19Reusch v. Fountajr872

F. Supp. 1421, 1425 (D. Md. 1994)). Ratheschool must prepare and implement an
individualized educational plan (“IEP”) that*ieeasonably calculated to enable a child to make
progress appropriate in light tife child’s circumstances.Endrew F. ex rel. Joseph F. v.
Douglas Cty. Sch. Dist. RE-137 S. Ct. 988, 999 (2017) (notingtHt[a]ny review of an IEP
must appreciate that the question is whethelERes reasonable, not whether the court regards
it as ideal”). The IEP addresses the studentisent educational status, annual educational
goals, the need for special educatl services or other aids nesary to help meet those goals,
and whether the child may be educated in regdhool classroom withon-disabled students.
M.C. v. Starr No. DKC-13-3617, 2014 WL 7404576, at *1 (D. Md. Dec. 29, 2014) (citing 20
U.S.C. § 1414(d)(1)(A))see also J.R. v. SmjtNo. DKC 16-1633, 201WL 3592453, at *1 (D.
Md. Aug. 21, 2017).

Parents play a critical rola the IEP process. Theye granted the opportunity to
participate in not only the creation of the IBRt are invited to thermual IEP review and any
subsequent meetings to modify the IER2e20 U.S.C. 88 1414(d)(1)(B)-1415(Bee also M.M.
ex rel DM v. Sch. Dist. of Greenville Gt303 F.3d 523, 527 (4th Cir. 2002). Once an IEP is
finalized, parents may accept or reject it. If pgseeject the IEP as failing to provide a FAPE,

they may pursue administrative remediemtdude review of the disputed issue by an



Administrative Law Judge at a Due Process hearinghe interim, parents may pay for services
out of pocket for placement in a private school aftdrward seek reimbursemt from the state.
E.S, 2018 WL 3533548, at *2 (quoting 20KJC. § 1412(a)(1)(C)(iii) an8ch. Comm. of
Burlington v. Dep’t of Edu¢471 U.S. 359, 369-70 (1985)). Either party may challenge the
outcome of the Due Process hearing by filing su# dhstrict court of tB United States or the
appropriate state cour20 U.S.C. 8§ 1415(i)(2).

With this comprehensive remedial schemésabackdrop, the Court turns to M.L.’s case.

b. Factual History*

M.L was born in June 2005. At fouegrs old, M.L. was diagnosed with a
speech/language disability, and “her atation skills were marked by numerous sound
substitutions, omissions, and distorsahat were not age appropriaté&Request for Due
Process MCPS Ex. 58. At age six, M.L. was diagadswvith Specific Learning Disabilities in
both reading and written language. MCPS EXMR;Ex. 12. The next year, MCPS found that
M.L. was eligible for special edudan services. MCPS Exhs. 3 & 5.

M.L. attended kindergarten through thiréhde at Sligo Creek Elementary School and
participated in its French immersion prograM.L. also began receiving special education
services that same year. M.L. struggleth@ French immersion program, and beginning in
M.L.’s third grade year (2013-2014)er parents enrolled herEte Academy at Sligo Creek, a

public school providing English-bad instruction. ML Ex. 20.

! Much of the background to thisise is undisputed as presented éAhJ’s Decisions. The Court gives
the factual determinations of the ALJ appropriate deference. Citations to the record conform to the following
format: Plaintiffs’ exhibits appear 85IL Ex. " and Defendants’ “MCPS Ex. ___.” Both parties relied on many
of the same exhibits, however the Court will refer to each exhibit by the name used at the Due Process hearing.
References to the ALJ's Decisions are cited as “Decii@nd “Decision 2.” The transcript is continuously
paginated across all ten days of testimony, and cited as “Tr. Vol. _at "
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During third grade, M.L. received speceducation instruction from Leslie Manzon, a
MCPS special educator. M.L. also met thre®to times per week with a Reading Specialist,
Stacy Miller, for 30 minute intervals, and receivgmkech and language services twice per week.

Displeased with M.L.’s progress, herrgats hired Weinfeld Education Group, LLC
("WEG”) as their educational consultant and advoc&eeMCPS Ex. 9. Jennifer Engel Fisher
(“Fisher”), an educational consaht at WEG, became M.L.’s primary advocate. M.L.’s parents
communicated to WEG that they wished thagiughter to attend The Siena School and for the
state to cover the timin. MCPS Ex. 9. The Siena Schaoh private school located in
Maryland that specializes language-based learning disate. Tr. Vol. 6 at 1313.

In the fall of 2013, M.L. was evaluated pgychologist Dr. Judith Trussell of the
Kennedy Krieger Institute (“KKI”) athe parents’ request. Thisatwation revealed that M.L.
was emotionally stable with adequate self-estaathage-appropriate anxiety levels. MCPS Ex.
6; ML Ex. 23; Decision 2 at 1 12. M.L. wéound to be in # “average” range on all
components of the Wechsler Intelligence 8dat Children IV (WISC-1V), except for
perceptual reasoning in whichestvas found to be below average. MCPS Ex. 6; ML Ex. 23,
Decision 2 at § 13. Dr. Trussell diagnosed Mvith a Specific Learnindpisability (SLD) and
Adjustment Disorder with anxiety. MCPS BX.ML Ex. 23. Dr. Trussell recommended, based
on her testing and review of parent and teaohaorts, that M.L. would do best with direct,
intensive special-educatianstruction in readingnd written expressionnd advised that M.L.’s
fine motor skills should be monitored ggiforward. MCPS Ex. 6; ML Ex. 23.

On January 15, 2014 and February 3, 2014P8Convened an IEP meeting to review
M.L’s progress. M.L.’s mother attended théIEheeting with WEG consultant Fisher and legal

counsel. MCPS Ex. 22; ML Exhs. 29 & 30. Aiscattendance were the following individuals:



Dianna Jemmott, a speech language patisitogllison Baggott, Sligo Creek’s school
psychologist; Conner Pratt, one of M.L.’s gehe@ducation teachers; Phynch, Nekesha Price,
and Leslie Manzon, MCPS specalucation teachers; Phiyhch, MCPS special education
supervisor; Stacy Miller, MCPS Reading Speciahsitl Diantha Swift, Sligo Creek principal.
MCPS Ex. 22. The meeting participants revaediv.L.’s education performance, including
teacher reports, therapy logs, testing scoresyamkl samples. They also considered anecdotal
information from M.L.’s parents and teacheB&ee, e.gMCPS Exhs. 13, 20, 22; ML Exhs. 25,
27, 28. The meeting participants discussedhht was reading at a kindergarten level and
showing some improvement, as well as makiragpess in phonics. M.L’s mother also raised
concern regarding M.L’s behavadrand emotional needs, particularly M.L.’s low self-esteem
because she could not read like her peers. Tr. Vol. 6 at 1310-1313; ML Exhs. 29 & 30.
At the conclusion of the IEP meetings, ME personnel prepared a draft IEP for the
following school year. The draft IEP proposkEl5 hours of special education per week
consisting of 13 hours of directesgal education in general education sitty and 3.5 hours of
special education outside the gexleducation setting. It algwovided M.L. up to 1.5 hours per
week with a speech/language pathologist,amddditional 20 hours per week of Extended
School Year (ESY) services. M4 Parents agreed geally with the IEP but believed that
M.L. should receive 10 hours ofrdct special edutian in a general education setting (a
difference of -3 hours), and 6.5 hewf special education outsittee general education setting
(a difference of +3 hours)Decision 2 at 1 21-28ee alsalr. Vol. 1 at 488; ML Exhs. 29, 31.
On January 30, 2014, M.L.’s parents appfiedher enrollment at the Lab School of
Washington (“the Lab School”),@ivate day school for children with specific learning

disabilities. MCPS Ex. 16. The Lab Schtedches approximately 340 students, including



roughly 90 elementary school students. The &abool employs an on-site speech/language
pathologist, psychiatrist, psyclogjist, social workers, and occujpmal therapists. Decision 2 at
11 40-41, 43. The Lab School complements traditional reading and writing instruction with a
multi-sensory and experiential approach to learning. Decision 2 at  53.

Sometime in April 2014, M.L.’s parentsgq@ested consultation with MCPS’ High-
Incident Assistive Technology (HIAT) to ascart whether additional resources were available
to meet M.L.’s educational needs. Following HHIAT consult, MCPS increased M.L.’s weekly
special education hours outsitthe general education settifrgm 3.5 hours to 4.75. MCPS EXx.
34. MCPS then modified M.L.’s IEP to noteathM.L.’s disabilitiesaffected her reading
(decoding, fluency, and comprehension), n{gtioblem solving), written language, and
speech/language (articulation). The finalized IEP recommendedl@noimaccommodations
and supplementary aids, and set new IEP goaach category for the 2014-15 school year.
MCPS Ex. 34.

MCPS presented the revised 2014-15 IEP eégtirents at a June 2, 2014 meeting, and
on June 7, 2014, MCPS gave the parents notitieeaf Procedural Safeguards and Parental
Rights with respect to the IERMCPS Ex. 34; Decision 2 at 1 25 & 28. On June 30, 2014, the
parents’ counsel notified MCPS that they c&gel the IEP as proposed and intended to place
M.L. “at the Lab School of Washington for tB814-15 school year and to seek public funding
for that placement.” Decision 2 at  31. {Quty 18, 2014, MCPS rejected the parents’ request
for publicly funded placement at the Lab Schawid reiterated that MCPS could implement the
June 2, 2014 IEP. MCPS Ex. 37.

In September 2014, M.L. began fourth gratiéhe Lab School. Decision 2 at  38.

Shortly into the school year, Lab School speaati language pathologist, Ms. Eden Springer



(“Springer”), performed sevdrgests on M.L., including the Comprehensive Speech Language
Assessment, Test of Word Reading E#fiaty-Second Edition (TOWRE-2), Pathological
Awareness Test 2 (PAT2), and the Goldmastbe Test of Articulation-2 (GFTA-2)See

MCPS Exhs. 38, 39, 40, 41; ML Ex. 63. Based on this testing, Singer recommended two 40
minute speech pathology sessions per week, and “a nurturing atmosphere where [M.L.’s]
linguistic weaknesses and strémgare recognized and accommodated in every subject area.”
Decision 2 at  49; MCPS Exhs. 42 & 43. Oa parents’ request, M.L. also underwent an
occupational therapy evaluation betw&aptember 30 and December 10, 2014, which
demonstrated that M.L. had subtle, but not peneadiifficulties in areasf fine motor precision
and dexterity. Decision 2 at § 51. The Lab@&u presented its IEP on October 28, 2014, which
identified goals and accommodations for MrLreading, written language, and math. MCPS
Ex. 38; ML. Ex. 64. M.L.’s parents accepted that IEP. MCPS Ex. 38; ML Ex. 64.

At the end of the 201415 school year (fowtade), M.L. had progressed academically,
but was still far below grade lehi@ her reading and writtennguage skills, and below average
in math. MCPS Exhs. 40 & 41; ML. Ex. 72. On May 4, 2015, the Lab School presented her
parents with M.L.’s IEP for the next schoolayewhich they accepted. MCPS Ex. 43; ML Ex.
73. This IEP provided that all of M.L.’s timeowld be dedicated to specialized education and
related services, consisting 32.75 hours of special eduicat per week, twice weekly
speech/language therapy, and 45 minutes of occupational therapy per week. MCPS Ex. 43; ML
Exhs. 73 & 82.

MCPS also convened an IEP meeting in 3¢5 for the 2015-16 school year. Decision
2 at 1 56; MCPS Exhs. 47 & 48; ML Ex. 84. M8 reviewed M.L.’s new testing results and

Lab School records, and idengifi areas affected by M.L.’sgdibilities, to include reading



(decoding and comprehension),tmécalculation and problem lstng), written language, and
speech/language (articulation). The IEBnthecommended a number of accommodations,
supplementary aids, and services, and seifgpHeP goals in each category for the 2015-16
school year.SeeDecision 2 at 11 59-61; MCPS Exhs. 47 & 48. The IEP proposed 20 hours per
week of special education, casting of 17.5 hours outside tigeneral education setting and 2.5
hours inside a general educatisetting. MCPS Exhs. 47 & 48he IEP also provided twice-
weekly 45 minute speech/language sessitthssee alsdecision 2 at § 63.

MCPS proposed implementation of M.L.’s Z311.6 IEP at the Learning Center at the
Flora Singer Elementary School (“Flora Singer”)edion 2 at § 62; Tr. Vol. 2 at 562; Tr. Vol.
3 at 777-778; ML Exh. 121. MCPS operategragimately ten Learning Centers through
Montgomery County to serve MCPS student®ahe performing significantly below grade
level. Decision 2 at I 64. Flora Singexdrning Center does not accommodate students with
emotional or intellectual disabilities, and ensadtudents who can leama general education
setting for at least a portion ofetlschool day. Decision 2 at | &g alsalr. Vol. 9 at 1916-18.
Out of the 700 students at Flora Singer, 70 arelledrin the Learning Ceat and are integrated
into the larger student population based on eadatest’s individual needs. Decision 2 at 1 64—
65; Tr. Vol. 9 at 1918-19. The educational stathatLearning Center all have master’s degrees
and are certified in special education. Dexis2 at § 68. The Leang Center also employs
several reading specialist3r. Vol. 9 at 1927-29.

Had M.L. attended Flora Singer, she would hiagen placed in small classes of fourteen
or fewer students for most academic subjectd,iategrated into the general education setting
for lunch, recess, social studiesd science. Decision 2% 67 & 70; Tr. Vol. 9 at 1916-34.

M.L.’s academic peers would have largely consistiestudents performing &ier reading level.



Tr. Vol. 9 at 1931-34. M.L.’s parents rejedtMCPS’ proposed 2015-16 IEP and unilaterally
placed M.L. at The Lab School ftre 2015-16 school year. MCPS Ex. 50.
c. Procedural History

On March 7, 2016, M.L.’s parents filedDue Process Complaint against MCPS,
requesting reimbursement for the costs ofip@dA.L. at the Lab School for the 2014-15 and
2015-16 school yearSeeMCPS Ex. 58. On March 17, 2016, MCPS responded that the
proposed placement at Flora Singer provided M.EAPE. Thereafter, Administrative Law
Judge (“ALJ”) John J. Leidig of the Marylandfi©e of Administrative Harings held a ten day
Due Process hearing, during which twelve wses testified and two hundred exhibits were
introduced into the record.

On July 14, 2016, the ALJ denied Plaintiffs’ request for reimbursement of the Lab School
tuition, holding that MCPS had provid®iL. a FAPE for the 2014-15 and 2015-16 school
years. SeeDecision 1. Pursuant to IDEA, M.L.’s paits, “C.L.” and “W.L.”, together with
M.L. (collectively, “Plaintiffs”), appealed th&lLJ’'s Decision to this Court on September 9,
2016. SeeECF No. 1. While this case was pending, thhited States Supreme Court issued its
opinion inEndrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dis. REB4 S.Ct. 988 (2017).

This Court remanded this case to the ALJ forttar proceedings to consider what impact, if
any, the decision iEndrew F. had on the ALJ's July 14, 20X&cision. ECF No. 27. On
August 14, 2017, the ALJ issued a subsequent decision in which he determirtatitieat F.
had little, if any, impact on his prior detdmation, because the IEPs designed by MCPS also

met theEndrew F.standard.SeeDecision 2. The parties theitefl cross motions for summary



judgment in this CourtSeeECF Nos. 38 & 43. Atissue is winer M.L. must be placed at the
Lab School to receive a FAPE, thus entitlthg parents to tuition reimbursement since 2014.
Il. STANDARD OF REVIEW

At the Due Process hearing, an ALJ heditaesses and congts the documentary
evidence submitted by both parties. The party challenging the student’s placement bears the
burden of proving by a preponderance of the evadehat the public school failed to provide a
FAPE. This Court conducts a “modified devo review,” of the ALJ’'s determination, giving
“due weight’ to the underlying administrative proceedingslM ex rel. DM v. Sch. Dist. of
Greenville Cty,. 303 F.3d 523, 530-31 (4th Cir. 2002¢e also T.B., Jr. by and through T.B., Sr.
v. Prince George’s Cty. Bd. of Edublo. 17-1877, 2018 WL 3579681, *6 (4th Cir. 2018);
Wagner v. Bd. of Educ. of Montgomery .CBAO F. Supp. 2d 603, 611 (D. Md. 2004). This
Court must consider findings of fact “made in a regular manner and [with] evidentiary support”
to be presumptively correcMM, 303 F.3d at 530-31. Where a mwing court does not adhere
to such factual findings, the court mesiplain its reasons for deviatintd.; see also Doyle v.
Arlington Cty. Sch. Bd953 F.2d 100, 105 (4th Cir. 1991).

Having accorded the ALJ’s finding of fact suekight, the Court is then “free to decide
the case on the prepondecarof the evidence.Doyle, 953 F.2d at 105. The Court may, for
example, “believe[ ] that the evidence comesatl as a whole poinj[to a different legal
conclusion,” despite accepting the factual findings of the officer be®®e Sumter Cty. Sch.

Dist. 17 v. Heffernan ex rel. T.H642 F.3d 478, 485 (4th Cir. 2011). In making its

determination, however, this Court must not $itlte her “own notions of sound educational

2 Because only the®4—15 and 2015-16 school years were adaidi by the ALJ, and Plaintiffs did not
raise the 2016—-17 and 2017-18 years in their Due Process Complaint below, the Court declines to reach those years.
Plaintiffs must first exhaust their admstrative remedies before seeking relief. Further, no evidence was submitted
regarding MCPS’ IEPs for these years by either pedge alsdecision 2 at 25 n.2.
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policy for those of thechool authorities."Hartmann ex rel. Hartmann v. Loudoun Cty. Bd. of
Educ, 118 F.3d 996, 1000 (4th Cir. 1997) (quotiRgwley 458 U.S. at 206). Pure questions of
law are reviewed de novsee E.L. ex rel. Lorsson v. Chapel Hill-Carrboro Bd. of EdL£3
F.3d 509, 514 (4th Cir. 2014).

Further, “just as Plaintiffs were requireddarry the burden of proof in the administrative
hearing,” Weast v. Schaffer ex rel. Schaffér7 F.3d 449, 456 (4th Cir. 2004Jff'd, 546 U.S.
49 (2005), they must also carry thatrden in this Court, as thaye the party sking relief.
Schaffer 546 U.S. at 62. As a general matter, IDEA “plaintiffs ‘face an uphill battle for several
reasons,’ not only because they must bear the burden of proof with respect to the evidence both
in the administrative hearing and on appeal, lsd because of the degree of deference owed to
the administrative proceedingsR.F. v. Cecil Cty. Pub. SciNo. CV ADC-17-2203, 2018 WL
3079700, at *15 (D. Md. June 21, 2018) (quotiggner 340 F. Supp. 2d at 611).
. ANALYSIS

State provision of specialized educationavges “generates no additional requirement
that the services so provided be sufficientnaximize each child’s potential ‘commensurate
with the opportunity praded other children."Rowley 458 U.S. at 19%ee also Endrew F.
137 S.Ct. at 1001 (rejecting a stardlthat required “equal educatial opportunities” as plainly
at odds with IDEA ad their holding irRowley. Thus, “[a]ny review ofin IEP must appreciate
that the question is whether theP is reasonable, not whethee ttourt regards it as ideal.”
Endrew F, 137 S.Ct at 999 (citinBowley 458 U.S. at 206—-07).

Plaintiffs contend that the ALJ erred ioncluding that MCPS (not Lab School) provided
M.L. a FAPE for several reasons. Plaintdigue that the ALJ’s “misunderstood” IDEA’s

statute of limitations, made credibility detenations unsupported by the record, and ignored
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important evidence, including the significancerareased special educatiservices and M.L.’s
performance at the Lab Scho@ee generalfECF Nos. 38 & 46. The Court addresses each
argument in turn.

a. Statute of Limitations

Under IDEA, plaintiffs must file their DuBrocess complaint withitwo years of “the
date the parents or agency knew or should kaeg/n about the alleged action that forms the
basis of the complaint.” 20 U.S.C. 8 1415() QD). Plaintiffs’ Due Process Complaint was
filed March 7, 2016. During the administraitiearings, the ALJ permitted, over MCPS’
objection, evidence and testimony regarding M.academic record before March 7, 2014, but
determined that this information was only usefsil‘background” to # parents’ timely Due
Process complaints. Decision 1 at 25; Decisiah 27. Plaintiffs now argue that although the
ALJ admitted pre-March 7, 2014 evidence at thequest, he erred by “completely ignor[ing]” it
in his decisions, “invalidating much of theatalysis.” ECF Nos. 38 at 17 & 46 at 2-3.

Upon review of the Due Process hearing dedision, Plaintiffs’ moe precise challenge
appears to be to the ALJ’s treatment of pfaxch 7, 2014 evidence, rather than the limitations
determination itself. Indeed, the ALJ resoltkd evidentiary dispetin Plaintiffs’ favor,
admitting evidence about M.L.’s initial years at MCPS. He then took account of M.L.’s
educational history in his decisiosee, e gDecision 2 at 5-10, 26—2Plaintiffs cannot now
fault the ALJ for focusing the legal analysis on claimsbarred by limitations. Accordingly,
this challenge is without merit.

b. Witness Credibility Determinations
Next, plaintiffs contend that the ALJ madeedibility determinations which were

baseless and unsupported by the record, ancctimpel reversal of his decision. The Court

12



disagrees. An “IDEA hearg officer is not required to offex detailed explanatn of his or her
credibility assessments 3.A. v. WeasB98 F. Supp. 2d 869, 877-78 (D. Md. 2012) (citlrfg;

ex rel. Peterson v. Cty. Sch. Bd. of Hanover Cty., 3#%6 F.3d 254, 261 (4th Cir. 2008)).
Further, this Court must accord such detertiong “due deference” if “regularly made.’”

E.S, 2018 WL 3533548, at *citing M.C., 2014 WL 7404576, at *11)An ALJ’s findings are
“regularly made” when “they are reached throagbrocess that is [wiih] the accepted norm of
a fact-finding process.J.P, 516 F.3d at 259. Thus, the ALdletermination is granted such
deference when, after a hearing in which theps and the School Board presented evidence
and argument, the officer resolves the factual disputes “in the normal way, without flipping a
coin, throwing a dart, or oth&@ise abdicating hisesponsibility to decide the casdd.; see also
Doyle,953 F.2d at 104 (holding that asrewing court shouldjenerally not “reverse a trier of
fact, who had the advantage of hearing thenwesty, on the question of credibility.”) (internal
citation omitted).

The ALJ in this case conducted a propeaarimg, the determinations from which are
entitled to deference. Twelve witnesses testjffeve called by Plaintis. Decision 1 at 3;
Decision 2 at 4. Over two hundred exhibits were admitted. The ALJ’s lengthy decision
demonstrates thorough review of the extsilaind testimony, providing detailed, rational
explanations for his evaluati of witness credibility.See generall{pecision 1 & Decision 2;
see also M.M. ex rel. J.M. v. Fopd#5 F. Supp. 3d 365, 378—-79 (D. Md. 2015) (hereinafter
“Foosé€). For example, the ALJ explains thatderorded educational consultant Jennifer
Fisher’s testimony less weight because “she waslhiy the parents as aducation consultant
and advocate,” and unlike other witnesses, haddd contact with M.L. and “never taught the

Student.” Decision 1 at 35;d@ision 2 at 36—37. The ALJ alseasonably found that Fisher
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offered opinions in areas outside of her experisd not otherwise siubsatiated by the record
evidence. Decision 1 at 35-36; Decision 2 at38/ Further, the ALJ determined that Dr.
Durham from the Lab School knew much abowcs@ education in a geral sense, but knew
comparatively little about M.L.’s needs, aaplpeared motivated to have “The Lab School
deemed as the only appropriate placement.tifden 1 at 36—38; Decision 2 at 38-40. The ALJ
noted specifically Dr. Durham had not taughtutored M.L., andknew no specifics about

M.L.’s alternate placements at MCPSee, e.gDecision 2 at 39—-4Gee alsdlr. Vol. 5 at
1257-58. The parents’ other witnesses were similanited in exposure to M.L. or in their

base of knowledgeSee, e.gDecision 1 at 39-43, 45; Deasi 2 at 40—41 (noting that
Shincarick had only worked with M.L. one time).

The ALJ explained with sufficient detail thsliCPS’ witnesses testified consistently with
the record evidence submitte8eeDecision 2 at 41-4Z%ee alsdMCPS Ex. 12. Despite MCPS’
witnesses’ limited exposure to M.L., the ALJ edthat their testimony was more credible
because it was grounded in their pautar experiences with M.LSeeDecision 2 at 42, 44ee
alsoTr. Vol. 6 at 758-760, 1235. In sum, althoughimtiffs protest otherwise, the ALJ did
more than “blindly accept” MCPS’ position; heasonably determined that MCPS’ witnesses
were more credible than the testimony offered by PlaintBise generallipecision 1 &

Decision 2. Because this reasoniagupported in the record aad the result of an adequate
fact-finding process, the Court will accord #kJ’s credibility findings due deference.
c. Lab School Progress

Plaintiffs next challenge thahhe “ALJ completely ignoresvidence of M.L.’s educational

progress at Lab” in his decisiokeeECF No. 38 at 37. Both ALJ decisions, however, clearly

considered M.L.’s improved performance at thé ISxhool. Plaintiffs’ chllenge is more aptly
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characterized as taking issue with the welghticcorded M.L.’s Lab School performance as a
measure of providing her a FAPBeeDecision 2 at 49-50.

Whether a challenged IEP provided a FAPBased on the information available to the
public schookt the timethe IEP was formulatedSee Foosel65 F. Supp. 3d at 388ee also
J.R, 2017 WL 3592453, at *7-8. Further, IDEA does mafuire that MCP$8emonstrate it can
outperform or even equal thelb&chool’s curriculum; the Act “as never meant to guarantee
children the best education money can buy; & want to provide children with a FAPESee
Foose 165 F. Supp. 3d at 382.

In this regard, the ALJ was at libertydocord M.L.’s Lab School performance the
import that he determined appropriate. Simptgause M.L. performed well at the Lab School
does not automatically grant it outsized evidentgagyificance. For an ALJ to find otherwise
would “create a perverse incentive fundamentally at odds with the Supreme Court’s definition of
a FAPE” as a “basic floor of opportunity,hd require resource-spped public schools to
compete with “elite private progmes with top-notch services.Id. at 381-82see also E.S.

2018 WL 3533548, at *15 (“[T]he insistence of patgethat a non-public school setting is more
appropriate does not establish thappropriateness of the pubsichool, even if the child would
have benefitted more in the private setting.”) (quoti@gnson ex rel. Hanson v. Smitl2 F.
Supp. 2d 474, 488 (D. Md. 2002)). The ALJ’s deti@ation to weigh M.L.’s Lab School
performance as useful but nosplositive will remain undisturbed.

d. Increase in Special Education Service Hours

Plaintiffs also argue that tisignificant increase” in M.Ls dedicated special education
hours from the 2014-15 IEP to the 2015-16 IEP shows the ALJ had “no basis for finding the

2014-15 IEP appropriate 3eeECF No. 38 at 53-54. Plaintiffs further contend that the ALJ
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was dismissive of the “importance of this iease” and “ignored” the issu ECF No. 38 at 53.
In Plaintiffs’ opinion, “[tlhe onlyreasonable explanation [of theirase] is that MCPS saw how
M.L. responded to the programming at Lab and updated her IEP accordingly.” ECF No. 38 at
53. Thus, Plaintiffs submit that reimbursement for M.L.’s 201415 tuition is required by IDEA.
The record reflects that the ALJ did nagribre” M.L.’s uptick in special education
hours. Rather, hexpressly addressed and rejedtad argument as meritlesSeeDecision 1 at
49-50; Decision 2 at 53-54. The ALJ found tinat 2014—15 IEP adequately addressed M.L.’s
documented needs as understabthat time See, e.gDecision 2 at 47 & 54. The ALJ next
reasoned that MCPS’ decision to increase gheducation hours wsavell-supported by a
combination of “cogent and responsive” factoBecision 2 at 53-54. Particularly, the ALJ
highlighted credible testimony that the 2015-1F Mgas designed to givd.L. “the right
amount of support, most importantly giving heduced class sizes” and teachers “who would be
well-equipped to meet her needs.” Decision 2 at 50.
Importantly, the ALJ did not find it appropriatepganishMCPS for adapting M.L.’s
IEPs to account for new testing and the Pareatpiests. “[l]f services added to a later IEP
were always used to cast doubt on an easher, school districterould develop a strong
disincentive against uptiag their IEPs based on new informationd. at 477;see also T.S. v.
Weast No. DKC-09-1581, 2010 WL 2431021, at *12.(®&d. June 10, 2010) (citin§chaffer
and holding that “the 2008—2009 IEPoat be used to discredit tearlier IEP that the team had
formulated by August 2007.”). A studies “profile [does] not remia static over time,” and a
school district must be permitted to adapt a student’s IEP based on “new assessments” and the

student’s “changing needs3chaffey 554 F.3d at 477-78.
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The Court agrees with the ALJ’s deterntion, and finds it well-supported by the law.
The preponderance of the evidence demorestrais the ALJ found, that MCPS appropriately
accounted for the Lab School’s testing results,gharents’ concerns, and M.L.’s progress during
the 2014-15 school yea&eeTr. Vol. 6 at 1815-16. Plaintiffargument is without merit.

e. MCPS 2014-15 and 2015-16 IEPs Provided M.L. a FAPE

The Court next turns to whether Plaintiffave carried their burden and shown, by a
preponderance of the evidence, that the 2014-15 and 2015-16 MCPS IEPs denied M.L. a FAPE.
IDEA does not “require a schodistrict to provide a disablethild with the best possible
education,” so long as an IEfres “ ‘the basic floor of opptunity that access to special
education” providesSee Rowleyd58 U.S. at 192, 201. IDEA does “not mandate ‘equality’ or
any requirement that schools provide the saduea&tion to students with disabilities as that
provided to students without dlsdities;” instead, “a school is geiired only to provide ‘equal
access.” 'M.L. by Leiman v. Smitt857 F.3d 487, 495 (4th Cir. 2017) (quotiRgwley 458 U.S.
at 198, 200) (emphasis omitted). Relevant HEXEA strongly disfavors removing a disabled
child completely from the general education settiSge Endrew 137 S.Ct. at 999 (“IDEA
requires that children with disabilities receaaucation in the regular classroom ‘whenever
possible.” ") (citingRowley 48 U.S. at 202kee als®0 U.S.C. § 1412(a)(5); 34 C.F.R. §
300.440. In assessing the propriety of an IEP, ¢thets should endeavor to rely upon objective
factors, such as actual educational progres#\; 898 F.Supp.2d at 879 (quotiviM, 303 F.3d
at 532).

Here, Plaintiffs argue thaimilar to the student iBndrew F, M.L.’s progress was
“minimal at best” and her IEPs “largely carrieder the same basic goals and objectives from

year to the next."SeeECF No. 46 at 4-8 (quotirgndrew F, 137 S.Ct. at 996). Plaintiffs also
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assert that the proposed IEPs ignored “M.L.a&ndtic social/emotional decline at Sligo Creek,”
and that only a full-time special @chtion would provide M.L. a FAPESeeECF No. 46 at 6-7;
ML Ex. 36; Tr. Vol. 6 at 1262-63. Once agaire thourt does not age with Plaintiffs.

As the ALJ noted, MCPS records demoat&rthat M.L. was making meaningful
progress toward her IEP goals in the pubtbool setting. MCPS Exhs. 18, 20, 27, 31, 33;
accord S.A 898 F.Supp.2d at 879. For example, assthet of third grade, M.L. could only
identify four words on the MCPS Kindergarten liSleeMCPS Exhs. 18 & 31. But by January,
M.L. could correctly read and identify 24 aift25 words, and had mastered an additional 12
words on the next listSeeMCPS Exhs. 18 & 31. Further, M.L.&nd-of-year reportard of that
same year does not show, as Plaintiffs argue, “a lack of progress across all areas.” ECF No. 46
at 5-6. Rather, it reflects improvement in mastdemic areas, including the target areas of
reading comprehension, mathematics, andevwrilanguage. MCPS Exhs. 33 & 35; ML EX. 56.
Other records also document that M.L. madeven but steady progreassvard her IEP goal$.
See, e.gML Exhs. 28, 36, 42, 54, 55.

Further, this case cdre distinguished frorendrew F.because MCPS continually
adapted M.L.’s IEPs to account for new ilegtand performance measures, as well as the
Parents’ concerns about M.L.’s academic and emotional fieBds.Endrew F137 S.Ct. at
996-97. MCPS significantly increased M.L.’s spee@lication services outside the general

education setting in the 2014-15 and 2015-16 I&R$ provided for Extended School Year

% Notably, M.L. continued to make uneven progress toward her IEP goals at the Lab SetaMiL Exhs.

82, 84. Blaming MCPS for M.L.’s poor performance in certieas and “backsliding” on some of her IEP goals is
an oversimplification of the complex problems inherent in special education, and is utedipgdhe record.

* The Court agrees with the ALJ’s determination t1&PS’ IEPs for M.L. complies with the standards
articulated irEndrew F. Endrew K holding clarified that IDEA demasdan educational program reasonably
calculated to enable a child to makegress appropriate in light of the chdatircumstances,” and requires goals of
more than e minimi8 progress.Seel37 S.Ct. at 1001. M.L.’s MCPS IEPs comply wihdrew F, in that they
were clearly designed to “ ‘enable [M.L] to be involved in and make progress in the generabadugatulum ' ”
and provided “specialized instruction and servicesith.an eye toward ‘progress in the general education
curriculum.” “ Id. at 999-1000 (quoting 20 U.S.C. 8§ 1414(d)(1)(A)).
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(ESY) and speech/language services, so adpavhe. make meaningful progress toward her
IEP goals.SeeMCPS 34;see alsalr. Vol. 6 at 1816-18, 1913-18pmpare Endrew F137
S.Ct. at 996-97. That MCPS modified M.L.’s I&Rh additional services demonstrates that
each IEP was “reasonably calculated” to ensure that M.L. received momethanimis
“educational benefits,” and adequately addreéstee unique circumstances of the child for
whom it was created.Endrew F, 137 S.Ct. at 100kee also Rowley58 U.S. at 203 (holding
that a school “satisfies [the FAPE] requirethby providing personaed instruction with
sufficient support services to pdtrthe child to benefit educatiolyafrom that instruction.”).

In sum, the preponderance of the evidence affirms the ALJ's judgment, and does not
support Plaintiffs’ position that a full-time speceducation was necessary for M.L. “to make
progress in light of [her] circumstancesid account for her emotional nee@ee Endrew F.

137 S.Ct. at 1001. The Court is sympathetic sorfiffs’ frustrationsand mindful that as

M.L.’s parents, they have strongly-held opinions aboub#stplacement for M.L. However,

the “IDEA does not promise perfect solutionghe vexing problems posed by the existence of
learning disabilities in dldren and adolescentsFoose 165 F. Supp. 3d at 385 (quotibgnn

v. Portland Sch. Comn988, F.2d 1083, 1086 (1st Cir. 1993@e also M.M.303 F.3d at 526.
The Act rather emphasizes the provisiomofappropriate education, and an adequatet
perfect— IEP. See Foos€el65 F. Supp. 3d at 38BMCPS’ proposed IEPs were reasonably
tailored to M.L.’s unique needand provided adequate, individuadd special education services
while simultaneously offering M.L. an opportunttylearn and play withon-disabled students.
SeeMCPS Exhs. 34, 47, 4&ndrew F, 137 S.Ct at 999-1000 (notingathfor most children, a
FAPE will involve integration in the regular ckasom and individualized special education” and

that IDEA “prefers” that citdren are “fully integratedh the regular classroom”$ge also Tice
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by and through Tice v. Botetourt Cty. Sch.,B08 F.3d 1200, 1207 (4th Cir. 1990).
Accordingly, Plaintiffs’ motion for summaryggment is DENIED, anMCPS’ motion must be
GRANTED.
V. CONCLUSION
After careful review of the record, aadcording appropriate deference to the ALJ’s
findings of fact, the Court concludes th&a€CPS provided M.L. with a FAPE. Summary

judgment is GRANTED to Defendants and DENIEDPIaintiffs. A separate Order follows.

8/7/2018 /sl
Date Faula Xinis
UnitedState<District Judge
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