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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

WILLIAM JEFFREY KARN, *

Plaintiff, *
V. Case No.: GJH-16-3261

PTSOF AMERICA,LLC, et al.
Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION

In December 2015, Plaintiff William Karn was transported from Maryland to South
Carolina in prisoner transportnaoperated by Defendants Prisomeansportation of America,
LLC (“PTS”) and Brevard Extraditions, LLC lolla United States Poser Transport, Inc.
(“Brevard”). ECF No. 40 at 2Defendant Jorge Santiago, an employee of PTS, and Defendants
Christopher Cabrera, James Lefrand Robert Mitchell King, Sremployees of Brevard, were
assigned to Plaintiff's transpottl. 1 6-10. Plaintiff alleges thduring this transport he was
subjected to “horrendous phyal@and mental abusedd. He filed his first Complaint in this
case in September 2016 alleging violations effburth, Eighth, and Fourteenth Amendments,
as well as various state law claims. ECF No. 2 Thurt granted a motion to dismiss all claims
as to the institutional defendants and all but the constitutional claims as to the individual
defendants. ECF No. 22. Hag now conducted discovery,atiff filed an Amended

Complaint alleging violations dhe Due Process Clause, theriland Declaration of Rights,

1 Unless otherwise stated, the background facts are tadearPlaintiff's Amended Complaint, ECF No. 40, and are
presumed to be true.
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and state law negligence claimBCF No. 40. Defendants have filed Motions to Change Venue,
ECF Nos. 49, 65, a Motion to Dismiss for FailtweState a Claim, ECRo. 55, and Motions to
Dismiss for Lack of Jurisdiction, EQRos. 64, 65. No hearing is hecess&gel oc. Rule 105.6.
For the following reasons, Defendants Cabeara King's Motion to Démiss for Lack of
Jurisdiction, ECF No. 65, shall be denied without prejudice. The remaining Motions shall be
denied.

l. BACKGROUND

At 10:00pm on December 23, 2015, Defendant#i&go and Lebron, employees of PTS
and Brevard respectively, pickegh Plaintiff, a pre-trial dainee, in Montgomery County,
Maryland to transport him to Horry County, So@hrolina to face charges that he failed to
timely pay child support. ECF No. 40 11 7, 9, R&intiff alleges thahe was immediately
shackled—so tightly that his hands went numineg-placed into a van with ten other prisoners
who had already been in the van for dagis{|f 18-21, 23. Plaintiff allegehat the conditions in
the van were horrendous, as the prisoners halde®st given adequate opportunities to use the
bathroom or to bathéd. § 20, 28, 67-76. The van and the other prisoners were soiled with
urine, vomit, and fece#d. The van left Montgomery County, Maryland and drove to South
Charleston, West Virginiarriving a few hours laterd. I 37.

Plaintiff alleges that he was fiein these conditions for the xtenine days on a circuitous
trip through West Virginia, Kentcky, Tennessee, Arkansas, and North Carolina before finally
arriving in South Carolina on December 81..at 3, 1 37. Defendants Rara and King did not
come into contact with Plaintiff until thepdk over his transport in Hopkinsville, Kentuckg.

1 35. Plaintiff’'s additional allegations of sgionduct can be found in the Court’s previous

2 Plaintiff concedes that his Maryland Declaration of Rights claim was properly disposed of byittie @evious
Order. ECF No. 39.



memorandum opinion in this casee Karn v. PTS of Améto. GJH-16-3261, 2018 WL
3608772 at *1-2 (D. Md. July 26, 2018).
1. STANDARD OF REVIEW

Under a motion to dismiss for lack of personal jurisdiction, the busd&m the plaintiff
ultimately to prove the existence of a grodiadjurisdiction by a preponderance of the
evidence."Combs v. BakkeB86 F.2d 673, 676 (4th Cir. 1989). The court may allow a plaintiff
to make “gprima facieshowing of a sufficient jurisdictioh&asis to survive the jurisdictional
challenge,’see Consulting Eng’rs Corp. v. Geometric L&b1 F.3d 273, 276 (4th Cir. 2009),
but the “plaintiff must eventuallgrove the existence of persbjurisdiction by a preponderance
of the evidence, either at trial ar a pretrial evidntiary hearing.New Wellington Fin. Corp. v.
Flagship Resort Dev. Corp416 F.3d 290, 294 n. 5 (4th C2005). “In deciding whether the
plaintiff has made the requisite showing the tounst take all dispet facts and reasonable
inferences in favor of the plaintiffCarefirst of Md., Inc. vCarefirst Pregnancy Ctrs., Inc334
F.3d 390, 396 (4th Cir. 2003). A federal court exsas personal jurisdion over a defendant by
applying the law of the state in which it sifg.

On a motion to dismiss for improper venue, ‘{§the Plaintiff's burde to establish that
venue is proper.Tinoco v. Thesis Painting, IndNo. GJH-16-752, 2017 WL 52554 at *2 (D.
Md. 2017).The Court must view the facts in thght most favorable to the plaintifAiggarao v.
MOL Ship Mgmt. Ce675 F.3d 355, 366 (4th Cir. 2012). To survive a motion to dismiss for
improper venue, “the plaintiff need ontyake a prima facie showing of venuMitrano v.

Hawes 377 F.3d 402, 405 (4th Cir. 2004). On a motiotransfer venue pursuant to 28 U.S.C. §
1404, however, “the burden is on the moving partstiow that transfer to another forum is

proper.”’Lynch v. Vanderhoef Builderg37 F. Supp. 2d 615, 617 (D. Md. 2002).



On a motion to dismiss for failure to statelaim pursuant to Fed. R. Civ. P. 12(b)(6),
the Court “must accept the factuiegations of the complaint as true and construe them in the
light most favorable to the nonmoving partiRbckville Cars, LLC v. City of Rockville, M891
F.3d 141, 145 (4th Cir. 2018). To overcome &)@&) motion, the “complaint must contain
sufficient factual matter, accepted as true, ‘to stafaien to relief that is plausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007). Plaintiffs must “prode sufficient detail” to showa more-than-conceivable chance
of success on the meritdJpstate Forever v. Kinder Morgan Energy Partne387 F.3d 637,

645 (4th Cir. 2018) (citin@wens v. Balt. City State’s Attorneys Ofi¢67 F.3d 379, 396 (4th

Cir. 2014)). The mere recitation of “elementsaafause of action, supported only by conclusory
statements, is not sufficient to surviaenotion made pursuant to Rule 12(b)(&)alters v.
McMahen 684 F.3d 435, 439 (4th Cir. 2012). Norshthe Court accept unsupported legal
allegationsRevene v. Charles Cnty. Comm&82 F.2d 870, 873 (4th Cir. 1989) plausibility
determination is a “context-sgéc inquiry” that relies on tk court’s “experience and common
sense.’lgbal, 556 U.S. at 679-80.

1. DISCUSSION

A. Personal Jurisdiction

As an initial matter, individual Defendandames Lebron, Christopher Cabrera, and
Robert King, Sr. challenge the Court’s persquekdiction over them. ECF Nos. 64, 65. For a
district court to assert persdnarisdiction over a nomsident defendant, “(1) the exercise of
jurisdiction must be authorizathder the state's long-arm sit&t and (2) the exercise of
jurisdiction must comport with the due presaequirements of the Fourteenth Amendment.”

Carefirst 334 F.3d at 396. In Maryland glilong-arm statute is cotasive with the limits of



personal jurisdiction set by the due process clafiiee Constitution,” so the statutory inquiry

merges with the constitutional inquitgl. at 396-97. For a court’s ex#se of jurisdiction over a

defendant to comply with the due process clause, the defendant must have “minimum contacts
with the forum, such that to require the defartda defend its interesin the state ‘does not

offend traditional notions of faplay and substantial justiceId. at 397 (quotingnt’l Shoe Co.

v. Washington326 U.S. 310, 316 (1945)).

Where the defendant’s contacts with the fostate provide the basis for the suit, those
contacts may establish “specific jurisdictiofd” In the Fourth Circuit, to determine whether
specific jurisdiction exists the Court must comsit{1) the extent to which the defendant has
purposefully availed itself of thprivilege of conducting activitsein the state; (2) whether the
plaintiffs’ claims arise out of those activities diredtat the state; and (3) whether the exercise of
personal jurisdiction would beonstitutionally ‘reasonable.Td. The exercise of personal
jurisdiction over a defendant is constitutionakyasonable if it is ndso gravely difficult and
inconvenient as to place the defendant at areelisadvantage in comparison to his opponent.”
CFA Inst. v. Inst. of Charted Fin. Analysts of Indieb51 F.3d 285, 296 (4th Cir. 2009). The
Fourth Circuit has identified several factorlewant to the constitutional reasonableness inquiry:

(1) the burden on the defendanftitigating in the forumy2) the interest of the

forum state in adjudicating the dispute) {8e plaintiff's interest in obtaining

convenient and effective religd) the shared interest the states in obtaining

efficient resolution of disputes; and (5gtimterests of the states in furthering

substantive social policies.

Consulting Eng’rs Corp. v. Geometric Lt&61 F.3d 273, 279 (4th Cir. 2012).
But where the defendant’s contacts with theestaé not also the basis for the suit, then a

court’s exercise of jurisdiction must arisem a defendant’s “continuous and systematic”

activities in the state; these actigs establish “general jurisdictionCarefirst 334 F.3d at 397.



Here, Defendant Lebron, asident of Orlando, FloridaeeECF No. 64-1 § 1, picked up
Plaintiff in Montgomery County, Maryland onddember 23, 2015 as part of his employment
with Brevard. ECF No. 40 1 16. Some of thegsie tortious conduct as to Plaintiff began
immediately upon his pickup, as Plaintiff accusefebBdants of shackling him too tightly, and of
transporting him in an overcrowded van witlispners soiled with urine, feces, and vomit
because they had not been allowedjadée bathroom or bathing privilegés. 1 20, 28, 67-76.
Defendant Lebron thus “availed [him]self oktprivilege of conductingctivities in Maryland,”
because he purposefully performed work fog&ard in Maryland by driving to and through the
state in order to pick up Plaintif€arefirst 334 F.3d at 39Furthermore, at least some of
Plaintiff's alleged injuries arose because he wiked up in Maryland and occurred while he
was still in Maryland.

The Court must thus turn to whetheisitconstitutionally rasonable to exercise
jurisdiction over Defendant Lebron. First, Lebmiffiers no suggestion that litigating in Maryland
would be excessively burdensome. Second, theatdlaryland has a valid tarest in this case,
as Plaintiff is a resident dflaryland whose extradition gavise to the alleged injurieSee
Burger King Corp. v. Rudzewic471 U.S. 462, 473 (1985) (“Aate generally has a ‘manifest
interest’ in providing its resides with a convenient forum foedressing injuries inflicted by
out-of-state actors.”). Tifd, Plaintiff's continued residexe in Maryland makes it a convenient
and effective forum for him. Fourth, the lavitsagainst Co-DefendasmPTS and Brevard has
been proceeding in Maryland for two years and will continue to proceed in Maryland, so
litigating the allegations against Defendant Leldnere is an efficient @sof judicial resources.
Furthermore, “the inequity of being haled into a foreign forum is mitigated if it was reasonably

foreseeable that the defendant could be subject to suit tk#rA.Inst, 551 F.3d at 296. For



Defendant to drive through Maryland with a vailt & detainees created a “predictable risk”
that he could be sudbgt to a lawsuit her&ee Shaffer v. Heitne4¢33 U.S. 186, 218 (1977)
(Stevens, J., concurring). Thus, the Cous parsonal jusdiction over Defendant Lebron.

Defendants Cabrera and King also challengeCitngrt’'s exercise gbersonal jurisdiction.
Unlike Defendant Lebron, Cabrera and King only gairthe transport after it had left Maryland
and proceeded into Kentuck§eeECF Nos. 65-3.Cabrera and King then transported Plaintiff
through Tennessee and into South CarolBeeECF No. 40 at 3. On the record before the
Court, neither Cabrera nor King have hag aontacts with the state of Maryland. Though
Plaintiff suggests that jurisdicin attaches to Cabrera and Kagyemployees of a company that
performs work in Maryland, he cites no auihofor this proposition. Therefore, because
specific jurisdiction only arises where a defenttaobntacts with the forum state provide the
basis for the suit, Plaintiff must establigeneral jurisdiction over Defendants inste2ee
Carefirst 334 F.3d at 397. To establish generakgidtion, Plaintiff must show that the
Defendants have had “continuous anstegnatic” activitis in the statdd. The Court will grant
Plaintiff's request to conduditmited discovery for 60 days omhether Cabrera and King have
satisfied the general jurisdiction requirement.

B. Venue

Defendants PTS, Brevard, Lebron, King, and €ebeach move to dismiss for improper
venue pursuant to Fed. R. Civ.I(b)(3) and, alternately, move to transfer venue pursuant to
28 U.S.C. § 1404. As an initial matter, Fed. R. Civ. P. 12(h) holds that an improper venue
defense is waived if a party fails to raise dedense in the first Rule 12 motion or responsive

pleading.See, e.qg., Lanehart v. Devjri®2 F.R.D. 592, 592 (D. Md. 1984). Defendant PTS

3 Only Defendant King's affidavit is properly attachedhs motion. Defendant Cabrera is ordered to file an
affidavit detailing his transport of Plaintiff within 14 days.
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failed to raise an objection to venue eitheitsrPartial Answer or in its Partial Motion to
Dismiss.SeeECF Nos. 9, 10. PTS contends thatdleéense was unavailable, and thus not
waived,see Seidel v. Kirhy296 F. Supp. 3d 745, 750 (D. Md. 2015@cause Plaintiff's original
Complaint did not provide enough specific infation to place Defendant on notice that venue
was improper in the District of Maryland. TAenended Complaint, on the other hand, offers a
map of Plaintiff's route, showing that theaRitiff left MontgomeryCounty, Maryland and
traveled directly into VirginiaSeeECF No. 40 at 3. This argumadastnot persuasive. Plaintiff’s
map was reconstructed from a log kept by PTi%eds acquired by Plairifiduring discovery; all
of the information added to the Amended Cormtlevas in possession of PTS when it filed its
Partial Answer and Partial Motion to Dismiss oo months after the original Complaint was
filed. Plaintiff's Original Complaint identifiethe name of the prisoner being transported, the
time and date he was picked up by PTS emplgyaesallegations regarding the route through
multiple statesseeECF No. 1 1 7-12, 17-19; PTS was tgien sufficient detail to be put on
notice that the defense was available, anchdson to dismiss under Rule 12(h) is waived.
Defendants Brevard, King, Lebron, and Cahrérowever, had not been named as
defendants in Plaintiff's original Complaint. Alsey had not previolisfiled a responsive
pleading or Rule 12 motion before raising ajeotion to venue, their Rule 12(h) motion is
properly before the Court. The venue statuteviples that a civil @on may be brought in:
(1) A judicial district in whch any defendant resides, if all defendants are
residents of the State in whithe district is located;
(2) A judicial district in which a substantipart of the events or omissions giving
rise to the claim occurred, or a substdrgat of property that is the subject
of the action is situated; or
(3) If there is no district in which an &on may otherwise bbrought as provided

in this section, any judicialistrict in which any dendant is subject to the
court’s personal jurisdiction with respect to such action.



28 U.S.C. § 1391. Plaintiffs argue that venue @ppr because a substantial part of the events
occurred in Maryland.

In determining whether a substantial partref events occurred in a state, the Court
should review “the entire sequanof events underlying the clainMitrano, 377 F.3d 402, 405
(4th Cir. 2004) (quotingJffner v. La Reunion Francaise, S.244 F.3d 38, 42 (1st Cir. 2001)).
This standard does not require ttaimajority of the events occurred in the district where suit is
filed, that the events in that district predominatethat the chosen district is the best venue.”
Seide] 296 F. Supp. 3d at 752. Plaintiffaist merely “show that a substial part of the events
giving rise to their claims ocaed in the chosen districtld. “Events that relate only
tangentially to the claim cannot constitute a Stahtial part of the events or omissions giving
rise to the claim’; indeed, rittly speaking, they do not ‘gévrise to’ the claim at allMTGLQ
Investors, L.P. v. Guire286 F. Supp. 2d 561, 565 (D. Md. 2003).

Here, Plaintiff was takemmto custody in Montgomery County, Maryland. He was
allegedly shackled too tightly and transportedrnnovercrowded van with prisoners soiled with
urine, feces, and vomit because they had aehlallowed adequate bathroom or bathing
privileges while in Maryland. These are suffidigrsubstantial parts of Plaintiff's claim to
establish a prima facie showing of venue.

Defendant PTS also moves to transfethe Middle District of Tennessee under 28
U.S.C. 8§ 1404(a). A motion under 8§ 1404 can be nex@a after waiving an objection to venue
under Rule 12(h)See, e.g, Glass v. Comm’r, Soc. Sldo. WMN-16-1357, 2017 WL 510391 at
*2 (D. Md. 2017). Section 1404 allows a district ddartransfer any civiaction to any other
district or division where it might have belkrought “[flor the convenience of the parties and

witnesses, in the intests of justice.” 28 U.S.C. § 1404(a). determine whether to transfer a



case under § 1404, the Court considers (1) the waggturded the plaintiff's choice of venue,
(2) witness convenience and accesgc(@venience of the parties, af@) the interest of justice.
Lynch v. Vanderhoef Buildergd37 F. Supp. 2d 615, 617 (D. Md. 2002).

First, “[u]nless the balana# factors points ‘strongly in favor of the defendant, the
plaintiff's choice of forum Bould rarely be disturbed.CV Restoration, LLC v. Diversified
Shafts Sols., IncNo. ELH-16-2102, 2016 WL 6648750 (D. Md. 2016) (quotingCollins v.
Straight, Inc, 748 F.2d 916, 921 (4th Cir. 1984)). “Thigoarticularly true where the chosen
forum is the plaintiff's home or bears abstantial relation to the cause of actidd.”(internal
guotations omitted). However, the considerablegiveafforded to a plaintiff’'s choice of forum
“Iis significantly lessened when none of the conawehplained of occurred in the form selected
by the plaintiff and said forum has nommection with the matten controversy.’ld. For the
reasons stated above, that is smhere. Plaintiff was pickap in his home state of Maryland
and suffered alleged injuries in Maryland; that imjuries continued dse crossed state lines
does not compel the Court to assigssleveight to his choice of forum.

As to the second and third prongs, Defendastdifered little to suggest that the District
of Maryland is so inconveniefdr the withesses and parties asdquire a transfer. One of the
most important factors to be considered in diegj a motion to transfer venue is the convenience
of witnessesCronos Containers, Ltd. V. Amazon Lines, L1@1 F. Supp. 2d 461, 466 (D. Md.
2000). Defendant notes that several of the eyg®# defendants are residents of Tennessee, but
“the convenience of withesses who are emplopéasparty is entitled to less weight because
that party can obtain their presence at tri@V’ Restoration2016 WL 6648750 at *5. “[T]he
critical determination under this factortie convenience of the forum to key non-party

witnesses. Weintraub v. Advanced Corr. Healthcafeél F. Supp. 3d 1272, 1280 (N.D. Ga.
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2015). To these witnesses, Defendant only asseitteyut proof, that prisoners travelling with
Plaintiff “may also currently be in TennesseeCF No. 49-1. As to the convenience of the
parties, “transfer will be refused if the effect of a change of venue would be merely to shift the
inconvenience from one party to the oth&V Restoration2016 WL 6648750 at *6. Defendant
offers no suggestion that it woubé unduly burdensome for it to be forced to litigate in the state
of Maryland. Defendant therefore has not maderéguisite showing of hardship sufficient to
justify transferring the case awayifn Plaintiff's chosen forum.

Turning to the final factothe interests of justice do nekigh heavily enough in favor of
transfer to overcome the remaining factorsarfiliarity with applicable law is one of the
interests of justice factorsCross v. Fleet Reserve Ass'n Penson PE&3 F. Supp. 2d 852, 857
(D. Md. 2005). The Court may ultimately apply Tessee law to some of Plaintiff's negligence
claims—Ilaw with which a district court tme Middle District of Tennessee may be more
familiar. But the Court need not transfer tbase solely because Tennessee law may be applied
to a negligence claim; the plaintiff's choice ofdm weighs more heavily than the need to rely
on a Middle District of Tennessé&sstrict Court to accuratelypply Tennessee law in this case.
Because the remaining factors are neutral or kveegvily in favor of Plaintiff, the motion to
transfer venue is denied.

C. Motion to Dismiss

Defendant Brevard moves to dismiss Count lihaf Complaint, coeinding that it is not
a state actor under 8§ 1983, and that Plaintifffaged to adequately pad that Brevard has a
policy, procedure, or custom theduses violations of the Cditstion. Both of these assertions
have already been resolved in thiigiation as to Defendant PTSeeECF No. 21 at 14'[A]s a

‘private corporation involveth the custody and control pfisoners,” PTS performs ‘a

11



traditional state function’ and therefore mayhwdd liable under Section 1983.”) (citations
omitted);ECF No. 38 at &[T]he laundry list of additional allgations . . . suggest that even if
not done pursuant to written policy, PTS has an informal policy, estatlitrough custom or
usage, that results in detainees like Karn beirgected to inhumane conditions.”). Brevard has
offered no distinction between it@®TS that would cause the Cbtar analyze these assertions
any differently,seeECF No. 40 {1 100-04 (detailing simildiegations brought against Brevard)
so Brevard’s Motion to Dismiss Coulitof the Complaint is deniet.
CONCLUSION

Defendants’ Motions to Disrss or to Transfer, ECF No49, 55, 64, and 65, are denied.
Plaintiff will be given 60 days to show cause why Defendants Cabrera and King should not be

dismissed for lack of personal juristion. A separate Order shall issue.

Date: February 11, 2019 /sl
GEORGE J. HAZEL
United States District Judge

4In Defendant Lebron’s Motion to DismisseeECF No. 64 | 6, he asserts, without further explanation therein or in
his Memorandum of Authorities, that Count Il of the Complaint should be dismissed because there is no state action.
For the reasons discussed above, this motion is denied.
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