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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RASHEED A. ADEDOKUN

*

Petitioner

Civil No. PIM16-3784
(Relatedo Criminal No. PIM 14-142)

V.

UNITED STATESOF AMERICA

* X X x4 %

Respondent

MEMORANDUM OPINION

Rasheed\dedokun pro se, has filed a Motion to Vacatds sentence pursuant to 28
U.S.C. § 2255 (ECF No. 189) and a Motion Agpointment of Counsel (ECF No. 198). The
Court has considered the Motions and the Gawenit’'s Opposition. For the reasons that follow,
the CourtDENIES both Motions.

. FACTUAL AND PROCEDURAL BACKGROUND

On October 1, 2014, a Superseding Indictnodiarged Adedokun with: (1) conspiracy to
commit access device fraud; (2) use of unauthormeess devices; (3) aggated identity theft;
(4) possession of counterfeit assalevices; and (5) possessiomevice-making equipment.
ECF No. 32.

On July 9, 2015, in response to Adedokun'snsel’'s Motion to Withdraw as Counsel,
the Court struck the appearance of the OfficthefFederal Public Defender and appointed Marc
Gregory Hall, Esquire, as suliste counsel. ECF No. 96. Subseqily the Government offered
Adedokun a plea agreement which, by its tenmsyld be revoked if not accepted by November
12, 2015. ECF No. 145. On the advice of counsel, Adedokun accepted the offer and, on
November 13, 2015, he pled guilty to counts tweeehand five of th&uperseding Indictment.

ECF Nos. 145, 176. However, due to a paperwtitkh, Adedokun’s and Hés signatures were
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missing from the Court’s copy of the agreemdime Court, however, confirmed both Adedokun
and his counsel had “seen [the plea agreement] before today” and “were just sort of filling it out
today having read and considered it previguisefore asking both of them to sign the

agreement again. ECF No. 176 at 6-7.

After accepting the plea, the Court held a sentencing hearing on February 3, 2016.
Relying on the Pre-Sentence Report (PSR), theriCQletermined Adedokun’s total offense level
to be 16 and his criminal history categonp®lll. The offense level included a two-level
enhancement because “the offense involved the possession or use of device-making equipment.”
ECF No. 149. As a result, the Court sestzhAdedokun to a tot&rm of 54 months’
imprisonment, followed by four years sdipervised release, and imposed $107,403.61 in
restitution. ECF No. 155.

Adedokun filed a timely notice of appeal, whithe Fourth Circuitismissed on October
13, 2016, since he had waived his right to appsadart of his plea agreement. ECF Nos. 157,
186. Adedokun did not file a writ afertiorari with the United States Supreme Court. ECF No.
1809.

On November 21, 2016, he filed the mneisMotion to Vacate. ECF No. 189. The
Government filed an Opposition on January 30, 2017, and Adedokun replied on February 27,
2017. ECF Nos. 192-93. Adedokun subsequentig filéMotion for Appointment of Counsel on
August 21, 2017. ECF No. 198.

1. STANDARD OF LAW

Under 28 U.S.C. § 2255, a prisoner in federal custody may file a motion challenging the

legality of a federal sentence on one or nafrthe following grounds: (1) the sentence was

imposed in violation of the Cofitution or laws of the Unite&tates; (2) the sentencing court



lacked jurisdiction; (3) the sentence exceetthedmaximum authorized by law; or (4) the
sentence is otherwise sabj to collateral attaclSee 28 U.S.C. § 2255(a).

However, post-conviction collateral attack id acsubstitute for direct appeal. Before the
Court can reach the merits, the movant nowstrcome certain procedural hurdles. One such
hurdle is the procedural default ruge Massaro v. United Sates, 538 U.S. 500, 504 (2003);
United Satesv. Frady, 456 U.S. 152, 168-70 (1982). A ctawhich could have been but was
not raised on a petitioner’s direct appeal maybe raised in a 8 2255 motion unless there is
demonstrable cause for the petitioner’s failureaise the claim in that appeal, and actual
prejudice is shown to have rétga from the alleged errof-rady, 456 U.S. at 168-70. “The
existence of cause for a procedural default must turn on something external to the defense, such
as the novelty of the claim or a denial of effective assistance of couhbleted Sates v.
Mikalajunas, 186 F.3d 490, 493 (4th Cir. 1999). The staddar prejudice is that the alleged
error that led to the issue no¢ing brought on appeal workexthe petitioner’s “actual and
substantial disadvantage, infecting his entird with error of constittional dimensions.”

Frady, 456 U.S. at 170.

Likewise, a petitioner cannot-raise arguments in a habgaition that were already
raised on direct appeadhithrow v. Williams, 507 U.S. 680, 721 (1993)¢8&lia, J., concurring),
United Satesv. Linder, 522 F.3d 391, 396-97 (4th Cir. 2009)rfhermore, a petitioner may not
raise successive claims in a § 2255 Motion éxate by asserting different legal theories in
support of the same objectidgandersv. U.S, 373 U.S. 1, 15-16 (1963).

[11. ANALYSIS
Adedokun makes four claims in supportig Motion to Vacate: (1) his Sixth

Amendment right to counsel was violated; (%) piea agreement was itida (3) the Court erred



in imposing a two-level sentence enhancementénthe Court erred in including the Virginia
conviction in his criminal history score. ECF Ni89. The Court considers each claim in turn.
A. Claim One

First, Adedokun asserts that his Sixth Amheent right to counsel was violated because
he “clearly expressed he was uppg with” his counsel but wasfced to keep him. ECF No.
189 at 5. To support his claim, he direitts Court to docket entries 125 and 128, which
correspond to filings in October 2015.

However, Adedokun had several opportunit@sxpress his unhappiness with Hall's
services after October 2015, bud diot raise the issue until ttpsesent Motion. For instance, at
the plea hearing on November 13, 2015, Adedokun irddrthe Court that heas satisfied with
Hall:

THE COURT: Are you safied with [Mr. Hall's] services?

ADEDOKUN: Reasonably, yes, Your Honor.

THE COURT:  Reasonably? Whatdon't want you to do is
come back here in six months and say, he didn’t
do this, that or the other. You have a problem
with his services, you tell me now.

ADEDOKUN: No. Your Honor, it's been fine.

THE COURT:  Very well. Nowtaking into account everything
said, do you still choose to plead guilty to these

charges?

ADEDOKUN: Yes, Your Honor.

ECF No. 176 at 27-28. Similarly, at the Feligua016 sentencing hearing, the Court provided

Adedokun another opportunity to address any isauigshis attorney. ECF No. 183 at 69-73. He



expressed none. Nor did he mtse issue on direct appéaihus, Claim One is unquestionably
procedurally defaulted.

To the extent Adedokun attempts to raise an ineffective assistance of counsel claim to
surpass the procedural default rulehlas not satisfied the test set forttSinckland v.

Washington, 466 U.S. 668, 687 (1984). To obtain a reako$ a conviction based on ineffective
assistance of counsel, a petitioner must showff]that counsel’s performance was deficient”
and, second, “that the defictgmerformance prejudiced thefdase” so as to deprive the
defendant of a fair triald. He has failed to address either gyat all, much less allege specific
facts in support of them.

B. Claim Two

Adedokun next asserts thashilea deal was invalid because it was not signed until
November 13, 2015, even though it stated ithatst be accepted by November 12, 2015. ECF
No. 189 at 5.

Again, Adedokun had several oppoitigs to address the vaiig of his plea agreement
during the underlying proceedings but instead raisesssue for the first time in this collateral
proceeding. He has not shown any cause or prejudice to excuse his procedural default. Indeed,
the Court confirmed that Adedokun and his lawiiad both seen and reviewed the plea
agreement before November 13, 2015, anceweerely resigning it for the Court:

THE COURT: You have seen this document before?

HALL: Yes, we have, Your Honor.

! The fact that Adedokun had waived highti to appeal does not change the outceeUnited Sates v. Jones, 56

F.3d 62 (4th Cir. 1995) (table decision) (“Although Jones's plea agreement prevented him from appealing, this is not
sufficient cause for his procedural default. A knowing and voluntary waiver of theaighpeal is valid and
enforceable.”)see also Linder, 552 F.3d at 396-97 (citing Means, Feldbeas Practitioner Guide, Jurisdiction

1.23.0 (2006/2007)).
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THE COURT:

ADEDOKUN:

THE COURT:

ADEDOKUN:

THE COURT:

ADEDOKUN:

THE COURT:

ADEDOKUN:

Very good, all rightAnd then there also is a
signature line on page 12, Mr. Adedokun, with
regard to having giulated to the facts and reviewed
it with your attorney, ashyou acknowledged it to be
true and correct with the date 11/13/15 to the left.
Now, do you see that?

Yes, Your Honor.
Have you seen it before today?
Yes.

You're just sort ofilling it out today having read
and considered it previously?

Yes, Your Honor.

All right. Now, ad understand it, you are at this
time prepared to entergea to Counts Two, Three
and Five of the Superseding Indictment; is that
correct?

Yes, Your Honor.

ECF No. 176 at 5-7. Claim Two also failader the procedural default rule.

C. Claims Three and Four

In his third and fourth claims, Adedokun agjéss that the Court exden determining his

sentence. First, he asserts that the twetlenhancement imposed by the Court was not

warranted because it constituted double counting under U.S.S.G. § 2B1.6 since he was also

convicted of aggravated identitlyeft. Additionally, he claims thahe Court erred in considering

his 2010 conviction for credit card larceny in Virgiras part of his aminal history score.

According to Adedokun, the Virginia conviction does not constitute a prior sentence under

U.S.S.G. § 4A1.2(a)(1) because it was part osdrae conduct that led to the charges in this

case.



Without reaching the merits, the Courids both claims are procedurally barred.
Adedokun raised these very same issues on dipgsal, presenting them as a single argument.
ECF No. 189-1 at 34-41. The Fourth Circuit dismissed them, concluding “Adedokun knowingly
and voluntarily waived his right to appeal.” EGlo. 186. Attempting to repackage them now as
separate habeas claims affords him no refigfl inder, 522 F.3d at 396-97 (stating that a
petitioner who has waived his right to appeablynmot circumvent a proper ruling on his . . .
direct appeal by re-raising thensa challenge in a § 2255 motion&ge also Sanders, 373 U.S.
at 15-16.

IV.CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing 8§ 2255 camsesides that the dirict court “must
issue or deny a certificate of appealability whesniters a final order adverse to the applicant.”
A certificate of appealability will not issue alp$éa substantial showing of the denial of a
constitutional right.” 28 U.&. § 2253(c)(2). A petitiomesatisfies this standard by
demonstrating that reasonablegts would find that any assessrhehthe constitutional claims
by the district court is debatable or wrong, #mat any dispositive procedural ruling by the
district court is likewise debatablgee Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2008 ack
v. McDaniel, 529 U.S. 473, 484 (2000). The Court has considered the record and finds that
Adedokun has not made the requisite showing here.

V.CONCLUSION
For the foregoing reasons, Adedokun’s Motion to Vacate under 28 U.S.C. § 2255 (ECF

No. 189) and Motion for Appointment of Counsel (ECF No. 198DdhlI ED.

% There is no need to appoint counsel in this case. Adedokun’s Motion in that regard will BN ItED.
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A separate Order willSSUE.

/s

PETER J. MESSITTE
UNITED STATESDISTRICT JUDGE
November 21, 2017



