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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

MICHAEL SMALLWOOD, et al,

Plaintiffs,
*
V. Civil Action No. PX-16-4008
*
NATIONSTAR MORTGAGE, LLC, *
et al,
Defendants. Fkkkkk

MEMORANDUM OPINION

On December 28, 2016, pro se PlaintMiehael and Melinda Smallwood asserted a
variety of statutory and commdaew claims against the Defentta, Nationstar Mortgage, LLC
(“Nationstar”), Bank of America, NA (“Bankf America”), Thomas Montag (“Montag”),
LaSalle Bank, NA (“LaSalle Bank”), Rosenb&kgAssociates, LLC (“Rosenberg LLC”), Diane
Rosenberg (“Rosenberg”), and Wilmington Trid&tional Association, as Successor Trustee to
Citibank, N.A., as Trustee for First Franklin Mortgage Loan Trust, Mortgage Loan Asset-Backed
Certificates, Series 2005-FF12 (“Wilmington Trust’)n connection with a pending foreclosure
on Plaintiffs’ home. In their Amended Comipia submitted January 3, 2017, Plaintiffs allege
violations of the Racketeer Influenced and Corrupt Organizations Act (“Civil RICO”), the Fair
Debt Collection Practices Act (“FDCPA”)nd common law claims afnjust enrichment,
insurance fraud, breach of contraad bad faith. Plaintiffs reqsiedeclaratory and injunctive
relief against Defendants’ foreclosure oritthome and damages “in the amount of $80,000.00

Silver one ounce coins” from each Defendant. ECF No. 2 at  168. Plaintiffs are also currently

! Plaintiffs list this Defendant as “Wilmington Trust, NAtt the correct name is Wilmington Trust, National
Association, as Successor Trustee ittb@nk, N.A., as Trustee for First Franklin Mortgage Loan Trust, Mortgage
Loan Asset-Backed Certificates, Series 2005-FF12 (“Wilmington TruSBEECF No. 9-1 at note 1.
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appealing the ratification of foreclosure reratem the Circuit Court for Prince George’s
County, Maryland, BSBSC v. Smallwood, et 8lase No. CAEF15-25056 (Prince George
Country Cir. Ct.), and have filed a civil suit agsti all defendants in ¢hUnited States District
Court for the District of Columbia asimilar, but not identical, groundSeeECF No. 21-6.
Pending before the court are three motio@s March 8, 2017, Defendants Nationstar
and Wilmington Trust moved to dismiss all claiaggainst them pursuant to Federal Rule of
Civil Procedure 12(b)(6)SeeECF No. 9-1. Defendant Rosenberg joined this motion and
adopted its arguments on March 15, 2(B&eECF No. 13. Defendants Bank of America,
LaSalle Bank, and Montag filed a Motion to Dismiss and Motion to Quash Service on May 12,
2017, pursuant to Federal RulesGivil Procedure 8(a), 12(b)(412(b)(5), and 12(b)(6)See
ECF No. 21-1. For the following reasoa#i, motions to disnss are GRANTED.
. Background
In September 2005, Plaintiffs purchased a &itooated at 8113 Elora Lane, Brandywine,
Maryland, with a mortgage loan of $379, 550.00 (‘tb@n”) from First Franklin, a Division of
National City Bank of Indiane&seeECF No. 9-2. A Deed of Trusecured the obligations on the
Loan. ECF No. 9-2. The Deed of Trust includes a power of sale provision, which states that in
the event of Plaintiffs’ default, the lender is dat to institute foreclosure proceedings against
the Property and collect all ceshcurred to foreclosurdd. The Deed of Trust also includes a
provision that the “Note gpartial interest in the Note (togethwith this Security Instrument)
can be sold one or more timeghout prior notice to Borrower d. at 20, and that “Lender, at

its option, may from time to time remove Trustnd appoint a successor trustee” who “shall

2 In a motion to dismiss, “a court may take judicial notice of docket entries, pleadings and paensdassts
without converting a motion to dismiss into a motion for summary judgméftd v. Maryland No. ELH-16—
01435, 2016 WL 1258469 (D. Md. Feb. 15, 2017).



succeed to all title, power andties conferred upon Trustee harany by Applicable Law."ld.
at 24.

On April 4, 2006, First Franklin assigned its instn@ the Deed of st to First Franklin
Financial Corporation (“FFFC”). ECF No. &L- On February 19, 2009, FFFC assigned its
rights in the Deed of Trust to fhank, acting as Trustee for Filstanklin Mortgage Loan Trust,
Mortgage Loan Asset-backed Cendies, Series 2005-FF12 (“Citibank’'$eeECF No. 21-4.

On June 14, 2014, Nationstar was appointed as attorney-in-fact for the current Trustee, Citibank,
by Citibank’s successor trustee, Wilmington TruSeeECF No. 9-6 Citibank then assigned

its interest to in the Deenf Trust to Wilmington Trusbn January 13, 2015. ECF No. 21-5.
Wilmington Trust is the current holder of thenleéicial interest undethe Deed of Trustld.

Nationstar is Wilmington Tru's servicer for the Loan.

In 2012, the Plaintiffs fell behind on their lopayments. Nationstamitiated foreclosure
proceedings in the Circuit Court for Princed®ge’s County, Maryland. ECF Nos. 9-7 & 9-8.
Plaintiffs’ various legal challengeo the foreclosure in Circuit Court were unsuccessful, ECF
No. 9-9, and the Property was sold at auctinprdanuary 19, 2017. Plaintiffs have filed two
federal actions against Defendants; thisaaas filed on December 26, 2016, ECF No. 1, and a
separate case was filed against all of the ptd3efendants in the Unitestates District Court
for the District of Columbia in January 20Manallwood v. Wilmington Trust, Nat'l Assoc’n, et
al, No. 16-00080-EGS-RMM. Plaintiffs submittad Amended Complaint in this action on

January 3, 2017. Plaintiffs assert sevemudaiarising under the Raeteer Influenced and

® The Limited Power of Attorney was executed pursuant to a Pooling and Servicing AgreseeE@E No. 9-6 at

2 The relevant part of the Limited Power of Attornegd® “Wilmington Trust, National Association, as successor
trustee to Citibank, N.A. (the ‘flistee”) in connection with the Paw and Servicing Agreement (the

“Agreement”) relating to each of the tiicates described on Exhibit A attahhereto . . . hereby constitutes and
appoints Nationstar Mortgage LLC by and through the Sera officers, the Trusteetsue and lawful Attorney-in-
Fact, in the Trustee’s name, place amédtand for the Trustee’s benefit, in connection with all mortgage loans.”
ECF No. 9-6.



Corrupt Organizations Act (“RICQO”), the Fdiebt Collection Practices Act (“FDCPA”), and
common law claims of negligentisrepresentation, unjust enrichment, insurance fraud, breach
of contract, and bad faith. Plaiifid request damages and equitakdlief. Defendants assert an
array of challenges. Each is addressed below.
I.  Insufficient Service

Defendants Bank of America and LaSallBghk Defendants”) move to quash service
under Federal Rule of Civil Procedure 12(b)(d34&use service did not satisfy the requirements
of Rule 4(h). ECF No. 21. &htiff “bears the burden of edtizsshing its validity” under Rule 4
of the Federal Rules @ivil Procedure.

Rule 4(h) requires that sereion a corporate entity occur:

(A) in the manner prescribed by Rdlg)(1) for servin@n individual; or

(B) by delivering a copy of the summons aridhe complaint to an officer, a managing

or general agent, or any other agenharted by appointment or by law to receive

service of process and -tlfe agent is one authorized by statute and the statute so

requires—>by also mailing a copy of each to the defendant.
Fed. R. Civ. P. 4(h); ECF No. 21-1 at 7-9. R4(e)(1) provides for service by any means
allowed by the state where the district court is latatethe state where sergics to be effected.
SeeFed. R. Civ. P. 4(e). Thus,dttiffs could execute serviagtherthrough compliance with
Rule 4(h)(1)(A) through the lawf North Carolina or Marylandr under the terms af(h)(1)(B).
Courts generally “construe Rule 4 liberaityeffect service oprocess and uphold the
jurisdiction of the court,so long as service sufficiently gatlee defendant(s) actual notice of the
pending action Archie v. Lavonne Elenora Ager BookBio. DKC-14-0330, 2015 WL 9268572
at *2 (D. Md. Dec. 21, 2015) (citingarlsson v. Rabinowit318 F.2d 666, 668 (4th Cir. 1963).

Plaintiffs delivered the smmons for Bank Defendants to T.J. Bishop, an “Operations

Manager” in Charlotte, Nort@arolina. ECF No. 17 at 6ee als&ECF No. 24 at 6—7.



Plaintiffs’ summons states th&d Bishop was “designated by law to accept service of process”
on behalf of Bank of America and LaSalle. ER#&. 17 at 6, 10. Bank Defendants do not allege
that TJ Bishop is not an “officer, managing ongel agent, or any loér agent authorized by
appointment or by law to receive service” on behalf of Bank Defend&ee=CF No. 21-1 at
8-9. Bank Defendants only allege that servicprotess did not comply with the requirements
of North Carolina law. Accordingly, servicd process complies with Rule 4(h)(B).

As to Defendant Montag, Defendantguest dismissal under 12(b)(5) on the grounds
that Montag “has never been personally servéelCF No. 21-1 at 7However, Rule 4 allows
summons to be delivered to an individual peatigror “to an agent ahorized by appointment
or by law to receive service pfocess.” Fed. R. Civ. P. 4(e)(2). Bank Defendants do not allege
that TJ Bishop was not authorized by appoimttog by law to receive service on behalf of
Montag. SeeECF No. 21-1 at 7-8. Plaintiffs’ summostates that Bishop “is designated by law
to accept service of process omak of Thomas Montag.” EENo. 17 at 8. In light of
Defendants’ failure to challeegBishop’s authorization, the Cadinds service of process on
Montag complied with Rule 4(e)(2)C).

. Younger Abstention

Defendants next argue that because Pftshéippeal is still pending in the underlying
state foreclosure proceedin@SBSC v. Smallwop@AEF15-25056 (Cir. Ct. of Prince George’s
Cty Apr. 5, 2017), the Court abstain from hearing this case Mfalargerabstention doctrine.
ECF No. 21-1 at 14. Youngabstention is a “mandatory rule @fuitable restraint, requiring
the dismissal of a federal actioMijvens v. Gilchrist444 F.3d 237, 247 (4th Cir. 2006) (citation
omitted), when four elements are satisfied) &t ongoing state judicial proceeding, instituted

prior to any substantial progress in the fetpraceeding; that (2) implicates important,



substantial, or vital state intests; and (3) provides an adequate opportunity for the plaintiff to
raise the lawsuit."Laurel Sand & Gravel, Inc. v. Wilspb19 F.3d 156, 165 (4th Cir. 2008).
“Circumstances fitting within th¥oungerdoctrine . . . are exceptidiaand as a general rule
“[tlhe pendency of an action in [a] state doigrno bar to proceedings concerning the same
matter in the [flederal court having jurisdictionSprint Communications, Inc. v. Jacohi84
S.Ct. 584, 588 (2013) (quotirigplorado River Water Consertran Dist. v. United Stateg24
U.S. 800, 817 (1976)).

In this case, the first two factors of tieungertest are easily met. The ongoing state
foreclosure action was initiatedrg before this federal actiosgeECF No. 21-7, and any
determination against Defendants in this case would interfere with the enforcement of a state
court foreclosure order and “challenge the y@gcess by which [the order was] obtained.”
Pennzoil Co. v. Texas, In@d81 U.S. 1, 13 (1987%ee also Tucker v. Specialized Loan Servicing,
et al F. Supp. 3d 635, 646—-47 (D. Md. 2015). As tormaining factors, is not at all clear
that an order of foreclosure is “uniquely in fetance of the state cadts] ability to perform
[its] judicial function [ ]” orthat the facts of this case present “exceptional circumstances”
supporting this Court’s exercise discretion to hear this cas8&print,134 S.Ct. at 591 (quoting
New Orleans Public Service, Inc. Council of City of New OrlearfBIOPSI), 491 U.S. 350, 368
(1989));see also TuckeB3 F. Supp. 3d at 646—47. Furth@though liability may be dismissed
underYoungerabstention, Plaintiffs’ claims fadamages may only be staygduackenbush v.
Allstate Ins. Co.517 U.S. 706, 721 (1996). The Court will do neither here uvidenger

abstention and instead reach the pendintiame on the merits as discussed below.



[Il.  Motion to Dismissfor Failureto Statea Claim

In ruling on a Rule 12(b)(6) motion to dismiasplaintiff's well-pleaded allegations are
accepted as true and the complaint is viewaderlight most favorable to the plaintifBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007). “However, conclusory statements or a ‘formulaic
recitationof the elements of a causeaddtion will not [suffice].” "EEOC v. Performance Food
Grp., Inc, 16 F. Supp. 3d 584, 588 (D. Md. 2014) (quoflimgombly 550 U.S. at 555). “Factual
allegationgnust be enough to raiseright to relief abova speculative level. Twombly 550
U.S. at 555. “‘[N]aked assertions’ of argdoing necessitate sorf@ctual enhancement’
within the complaint to cross ‘the line betwegassibility and plausibility of entitlement to
relief.” ” Francis v. Giacomeli588 F.3d 186, 193 (4th Cir. 2009) (quotingombly 550 U.S. at
557).

Although pro se pleadings arenstrued liberally to alle for the development of a
potentially meritorious caselughes v. Rowet49 U.S. 5, 9 (1980), courts cannot ignore a clear
failure to allege facts setiy forth a cognizable clainSeeWeller v. Dep't of Soc. Sery801
F.2d 387, 391 (4th Cir. 1990) (“The ‘special jcidi solicitude’ with whch a district court
should view such pro se compltroes not transform the court into an advocate. Only those
guestions which are squarely presented to & coay properly be addressed.”) (internal citation
omitted)). See also Bell v. Bank of Am., N.No. RDB-13-0478, 2013 WL 6528966 (D. Md.
Dec. 11, 2013) ( “Although pro seplaintiff is general[ly] give more leeway than a party
represented by counsel . . . a dttdourt is not obligated to fetrthrough a [clJomplaint that is
so confused, ambiguous, vague or otherwise unintd#ighat its true sulbance, if any, is well

disguised.”). “A court condering a motion to dismiss cammoose to begin by identifying



pleadings that, because they are not more tbhaadlgsions, are not entitleéd the assumption of
truth.” Ashcroft v. Igbgl556 U.S. 662, 665 (2009).

The Court may properly takadicial notice of matters gfublic record in reviewing a
12(b)(6) dismissalHall v. Virginia, 385 F.3d 421, 424 (4th Cir.2004) (citiRgpasan v. Allain
478 U.S. 265, 268 n. 1 (1986) (“Although this casmes to us on a motion to dismiss ..., we are
not precluded in our review of the complairom taking notice of items in the public
record....”)). The Court may also considecuments attached to the complaint where
incorporated and authenti8eeFed. R. Civ. P. 10(c)See als@lankenship v. Manchji71
F.3d 523, 526 n. 1 (4th Cir. 2006). Here, the Coulttasnsider the Note, the Deed of Trust,
and the various assignments of the Note becaese thocuments are authentic, referenced in the
Amended Complaint, and integral to Plaintiff$dims because they circumscribe the parties’
rights vis the Property.

As a preliminary matter, the Court addresBé&intiffs’ allegations in the introductory
section preceding the enumeratedises of action Amended Conipta Because the Court must
construepro secomplaints liberally, it is important to first address the shared set of erroneous
legal theories on which Plaintiffs semgly base their claims for relief.

First, Plaintiffs repeatedly state that Wihgton Trust did not havstanding to foreclose
on the Property because ddls in the initial Notandlater assignments. For example,
Plaintiffs allege there was no assignmeanindorsement of the original Not&ee, e.g.ECF No.

2 at 11 75, 150, 161. However, a simple revietheforiginal Note reveals that it was indorsed
from First Franklin to FirsEranklin Cooperation, and théhank indorsed by First Franklin
Financial Corporation. ECF No. 9-2. Underryland law, “[w]hen indorsed in blank, an

instrument becomes payable to bearer angllmeanegotiated by traresfof possession alone



until specifically indorsed.” Md. CommeasdiLaw 8§ 3-205. Nothing in the Amended
Complaint, therefore, supports Riaifs alleged broken chain of title.

Plaintiffs next aver thahe Deed of Trust assignmdmm Nationstar, via power-of-
attorney from Citibank, to Wilmington Trust w&dtawed, defective, and fraudulent,” and thus
subsequent communications and attempts to calieatiebt constitute “ét(s) of Racketeering”
under Civil RICO and violate the Federallid€ollectors Protection Act (FDCPAPBee, e.g.,
ECF No. 2 at 11 31-33, 40, 44-45, 55-56, 82, 90-95. Hmmitore particularly claim error in
the assignment because Justin Moon, a Natioastployee, “falsely regsented” his authority
to transfer the Noten behalf of Citibank.d. at { 33—-34. However, a limited power of
attorney was executed nearly a year and a half for the assignmentaih granted Nationstar —
and thus Justin Moon — the authotitytransfer Citibank’s interesSeeECF Nos. 9-5 & 9-6.
Moreover, even taking Plaintiff'allegations of Moon’s misrepras@tion as true, “only a party
to a contract” or a “third-party beneficiar[ygan “bring suit to enforce the terms of a contract”
under Maryland law.120 W. Fayette St. , LLLP v. Mayor of Baltimot26 Md. 14, 35 (2012).
Accordingly, mortgagors generally lack standiogttack transfers dheir mortgages through
assignments to which the mortgagor is not a pa®e, e.g., Wolf v. Fedé Nat. Motg. Ass’n
512 F. App’x 336, 342 (4th Cir. 2013) (holding mogalacked standing to attack the validity
of the assignment because her obligations remained the same) (applying Virginizaasg;v.
Ocwen Loan Servicing, LL@Mo. PX-16-1396, 2016 WL 4437653 (D. Md. Aug. 23, 2016)
(same)Bell v. Clarke No. TDC-15-1621, 2015 WL 1045959 (D. Md. Mar. 16, 2016) (same).
Plaintiffs lack standing to chlahge the Corporate Assignment.

Third, Plaintiffs contend that Defendantst a€ “bifurc(ating) the Note from the Deed”

rendered it “null or void.” ECF No. 2 at | 76, 80—-81. But, as a matter of Maryland law, the



deed and the note cannot be split; and “[t]he title to any promissory note...conclusively is
presumed to be vested in the person holdingeberd title to the mortgage.” Md. Code Ann.,
Real Prop. 8 7-103(agee alsd&=CF No. 9-1 at 9. The United States Court of Appeals for the
Fourth Circuit Court has made clear that Ri#is’ “split-the-note” theory is not a valid
challenge to a foreclosure actioBee Scheider v. Deutsche Bank Nat. Trust®7@ F. App’x
185, 190 (4th Cir. 2014) (“If we permitted the sphetnote theory . . there would be little
reason for notes to exist in the first placep@as of the defining featas of notes is their
transferability.”)(citation and internal quotation marémitted) (using Virginia law).

Fourth, Plaintiffs also asgehat the Defendants’ cannatoceed in foreclosure unless
they produce the original “wet-ink” Note as pfad authority to foreclose on the Propertgee
ECF No. 1-5 at 1 50. This court has repeategjgcted this “show me the note” argument as
meritless. See Dans02016 WL 4437653 at *4ones v. Bank of N.Y. MelloNo. DKC-13—
3005, 2014 WL 3778685, at *4 (D. Md. Jul. 29, 20Hyris v. Household Finance Corp.
RWT-14-606, 2014 WL 3571981, at *2 (D. Md. J18, 2014) (explaining “there is no
recognizable claim” that a mortgagor must “progliwet ink’ signature douments” in order for
a mortgage to be valid). €hCourt likewise does so here.

Fifth, Plaintiffs’ assert throughout that besaiDefendants maintain mortgage insurance,
foreclosure and public sale of the Propenmounted to unlawful “double recoverl.See, e.g.,
ECF No. 2 at 11 145. This court, along with ottmurts in the United &tes Court of Appeals
for the Fourth Circuit, has repeatedly regetthe notion that mayage insurance somehow

discharges borrowers’ contrael obligations to lendersSee, e.g., Ruggia v. Washington Mut.

*In a related argument, Plaintiffs also repeatedly assert that foreclosunalasatul because the loan was “paid in
full,” citing the “2046 Balance Sheet and the 1099 OID fori@€ee, e.gEECF No. 2 at 1 46. However, these
references are also to mortgage insurance; Plaintiffs dallege that “payment in full” was satisfied in anything
other than the mortgage insuran&ze also idat 11 161-62.

10



719 F. Supp. 2d 642, 647 (E. D. Va. 2010) (“Plaimgithvides no factual or legal basis, and the
Court finds none, to support his contention thetduse [p]laintiff's default triggered insurance
for any [lender] losses caused by that defaulthe is discharged from the promissory notes and
the Property is released from the deefdsust.”) (internal citations omittedyienceroth v.

HSBC Mortg. Corp.No. WDQ-12-1028, 2013 WL 142078 at ¢#4ven if insurance on the
mortgage compensated the holder, the [plaisiifferformance on the teowould be necessary
for release under the deed of trustVgndi v. JPMorgan Chase Bank, N.No. AW-12-0244,
2012 WL 4324918 at *3 (D. M Sept. 19, 2012) (samd@olouri v. Bank of AmN.A, No. 10-
225, 2010 WL 3385177, at *4 (E.D. Va. Aug.24, 2010) (sarf¥res v. Deutsche Bank Nat.
Trust Co, No. DKC-10-0217, 2010 WL 2719849 at *5 (D. Mull. 7, 2010) (same). Plaintiffs’
allegations must be similarly rejected.

The Court next turns to the enumerhtounts in the Amended Complaint.

i. Civil RICO (CountsOne, Two, and Three)

Counts One, Two, and Three of the Amah@®mplaint allege violations of the
Racketeer Influenced and Corrupt Organizatidos(“Civil RICO”). For Plaintiffs’ RICO
claims to survive a Rule 12(b)(6) motion to dissithey must plausibly aver: “(1) conduct; (2)
of an enterprise; (3) through atfgan; (4) of racketeering.Sedima, S.P.R.L. v. Imrex C473
U.S. 479, 496 (1985). If any element is misskgintiffs cannot state a claim for relidfl.
(noting “[t]he plaintiff must, ofcourse, allege each of these elements to state a claim.”).
Plaintiffs must also plead thBXefendants’ RICO violation inped their business or property.
Hemi Group, LLC v. City of New York, N.¥59 U.S. 1, 6 (2010). Defendants argue, and the
Court agrees, that Plaintiffs’ conclusory allegations do not satisfy these require ®eeECF

Nos. 9-1at11-12 & 21-1 at 10-12.

11



As an initial matter, Defendants’ ajjed “criminal” conduct is wholly based upon
flawed, conclusory allegations centered on gege insurance, “splitte-note” theory, and
“missing links” in the Note’s chain of titleSee supraECF No. 2 at §{ 52-57, 75— 82, 83-107.
In addition, Plaintiffs provide ntactual allegations that Defendamngaged in an enterprise.
An enterprise is “an ongoing organization, formalnformal, in which the various associates
function as a continuing unitPelk v. ArvinMeritor, Inc.179 F. Supp. 2d 615, 625-27
(W.D.N.C. 2002)aff'd, 40 F. App’x 775 (4th Cir. 2002), and must exist as an entity “separate
and apart from the pattern oftadty in which it engages.”United States v. TilletZ63 F2d 628,
631 (4th Cir. 1985). Plaintiffs baldly allegeattDefendants “did conduct and/or participate,
either directly or indirectly, inhe conduct of the afii® of said RICO enterprise,” ECF No. 2, at
1 86, but do not aver facts establishingparection between Defendants or how Defendants
“function[ed] as a continuing unit.Grant v. Shaprio & Burson, LLB71 F. Supp. 2d 462, 473
(D. Md. 2012) (quotindelk v. ArvinMeritor, Inc.179 F. Supp. 2d 615, 626-27 (W.D. N.C.
2002)). Plaintiffs’ “naked assertion[s] devaififurther factual enhancement need not be
credited when evaluating the sufficiency of enterprise allegations on a motion to dismiss.”
Grant, 871 F. Supp. 2d at 473 (internal citations omitted§ also Davis v. Wilmington Finance,
Inc, No. PIJM-09-1505, 2010 WL 1375363 *3-*4 (DdMMar. 26, 2010). Plaintiffs’ RICO
claims, therefore, must be dismissed.

ii. Unjust Enrichment (Count Four)

Count Four purports to bring common lawiohs for unjust enrichment, insurance fraud,
breach of contract, and bad faibut Plaintiffs Amended Compid only alleges that Defendants
“were unjustly enriched at the expse of Plaintiffs.” ECF No. at 1143. Therefore, the Court

construes this Court as a clagwlely for unjust enrichment. To survive dismissal, Plaintiffs

12



must plausibly allege that (1) Plaintiffs comfed a benefit was conferred on the Defendants; (2)
Defendants know of or appreciatéek benefit; and (3) Defendantgiceptance or retention of

the benefit under the circumstas was inequitable absent pamof for the value of the

benefit. See, e.qg., Hill v. Cross Country Settlements,, 1402 Md. 281, 295 (2007). Unjust
enrichment claims are subject tthaee year statute of limitation§&ee, e.g., Jason v. Nat'| Loan
Recoveries, LL{227 Md. App. 516, 527-29 (2016).

In their Amended Complaint, Plaintifédlege that unspecified Defendants charged
Plaintiffs unnecessary fees and fraudulently eatted them on their acaot by labeling the fees
as “ * Other Charges,’ ‘Other fees,” ‘Miscellanes Fees,” and ‘Corporate Advances.”” ECF No.
2 at 1|1 144-46. The Deed of Trust submittedsaguaed by Plaintiffs, ECF No. 9-2, allows the
“Lender” to charge Borrower “default-related féaacluding hazard insurance costs and various
expenses associated with Plaintiffs’ defamktjuding repairs, changg locks, inspecting the
property, and eliminatoncode violationsid. at 11 5, 9. In moving to dismiss, Defendants raise
that “[i]t is well settled law in Maryland” thatn unjust enrichmentaiim “may not be brought
where the subject matter of the claim is covdrgdn express contract between the parties.”
FLF, Inc. v. World Publications, Inc999 F. Supp. 640, 642 (D. Md. 1998¢cECF No. 21-1 at
13. Critically, however, Plaintiffs argue thatf®edants went beyond the contracted-for fees in
that Defendants “mark[ed] up the actual coghaofke services to make a profit” and charged
“unnecessary fees.” ECF No. 2 at { 144—-46. The asserted wrongdoing falls outside the express
terms of the contract and so would be suffitierassert an unjust enrichment claim.

That said, the Amended Complaint is nibvedess deficient for failing to identifyhich
Defendant(sallegedly assessed the feesubienthe fees were assessed. Without sufficient

particularity in this regard)efendants cannot be put on notice as to which among them must

13



defend this claim, nor can this Court deteremvhether the claim has been brought within the
limitations period. To the extent Plaintiffs canmethese pleading deficiencies, Plaintiffs shall
be granted 28 days from the issuance of thimiOp to amend their claim consistent with this
Opinion.

iii. Injunctive and Declaratory Relief (Count Five)

Plaintiffs’ fifth cause of action is one see§i“declaratory and ionctive relief,” namely
to order Defendants to “cease and desist anyalirattions to evict the Plaintiffs from the
subject property” and to declaresttsubject debt paid in full frorthe mortgage proceeds.” ECF
No. 2, 1162. As Defendants correctly note,Gloeirt cannot take such an action. ECF No. 9-1
at 14-16. Under the Anti—Injunction Act, BRS.C. § 2283, this Court may not grant “an
injunction to stay the proceedings in a Stadart except as expressly authorized by Act of
Congress, or where necessary oh @i its jurisdiction, or to proteéor effectuate its judgments.”
28 U.S.C. § 2283. Significantly, “where the Anti-ingtion Act bars an janction it ‘also bars
the issuance of a declaratory judgmhthat would have the samffect as an injunction.””

Lovett v. Deutsche Bank Nat'l Trust Odq. 12-1816-MBS-SVH, 2013 WL 841679, at *6
(D.S.C. Feb. 12, 2013) (quotim@enny's, Inc. v. Cak&64 F.3d 521, 528 (4th Cir.2004) (internal
guotation marks and citations omitted®port & recommendation adopte2Q13 WL 841675
(D.S.C. Mar. 6, 2013).

Plaintiffs’ requested declaratory andungtive relief would bar Defendants from
finalizing the foreclosuren Plaintiffs’ property.SeeECF No. 2 at {1 149-162. This is
“precisely” the type of “interference withnd disruption of state proceedings that the long-
standing policy limiting injunctins was designed to avoidlovett 2013 WL 841679 at *6

(quotingSamuels v. Mackel01 U.S. 66, 72 (1971)3ee also TuckeB3 F. Supp. 3d at 641;

14



Williams v. Cohn et aNo. PX-16-2886, 2016 WL 4415058 (D. Md. Aug. 19, 2016).

Additionally, where equitable lief is sought regarding thers& property that is already
the subject of an in rem action elsewhere cihét controlling the property for purposes of the
earlier-filed suit retains exclusive jurisdiction over the prope8ge Princess Lida of Thurn &
Taxis v. Thompsord05 U.S. 456, 466 (1939) (the jurisdictiof the second court must yield to
the court where the matter was first pendisgg alsdarker v. Investire, LLCNo. JKB-16-
256, 2016 WL 687496, at *1 (D. Md. Feb. 19, 201Hgre, the earlier filed foreclosure
proceeding in circuit court confers exclusive julgsidn over any equitable relief to that court.
Tucker 83 F. Supp. at 642 (citinipnes v. HSBC Bank USA, N.A44 F. App’'x 640, 644 (4th
Cir. 2011)). Count Five, thefore, must be dismissed.

iv. Fair Debt Collection Practices Act (Count Six)

To sustain a FDCPA claim Plaifi must plausibly allege thét‘(1) the plaintiff has been
the object of collection activity arising frooonsumer debt, (2) the defendant is a debt] ]
collector as defined by the FDCPand(3) the defendant has engdga an act or omission
prohibited by the FDCPA.’ " Stewart v. Biermar859 F. Supp. 2d 754, 759 (D. Md. 2012)
(quotingDikun v. Streich369 F. Supp. 2d 781, 784-85 (E.D. Va. 2005) (emphasis added)).
FDCPA claims are viewed from the persjpez of the “least sophisticated debtolChaudhry v.
Gallerizzq 174 F.3d 394, 408 (4th Cir.1999). Under BRRCPA, a “debt collector” is “any
person who uses any instrumentality of intdestmmmerce or the mails in any business the
principal purpose of which is thellection of any debts, or whogelarly collects or attempts to
collect, directly or indirectly, des owed or due or assertedb® owed or due another.” 15
U.S.C. § 1692a(6). “[C]reditors, mortgagoaed mortgage servicingbmpanies are not debt
collectors and are statutorily exenfiggm liability under the FDCPA."Offiah v. Bank of Am,

N.A, No. DKC-3-2261, 2014 WL 4295020, at {B. Md. Aug. 29, 2014) (quotin§cott v.
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Wells Fargo Home Mortg. Inc326 F. Supp. 2d 709, 718 (E.D. Va. 2008pe alsd5 U.S.C.A.

8 1692a(6). Law firms and lawyers acting in cection with a foreclosure, such as Defendants
Rosenberg and Rosenberg LLC, may, in ceatumstances, qualify as “debt collectors” under
the FDCPA. Stewarf 859 F. Supp. 2d at 761 (citivgilson v. Draper & Goldberg, P.L.L.C

443 F.3d 373, 375 (4th Cir. 2006)). Howeveg BEDCPA “should not be assumed to compel
absurd results,” such as barring debt cdibgclawsuits or barringommunication between a
creditor’s lawyer and a debtor-consumederman v. Carlisle, McNellie, Rini, Kramer & Ulrich
LPA, 559 U.S. 573, 599-600 (2010).

Plaintiffs do not allege anfiacts demonstrating that abefendant is a debt collector
under the FDCPA. Instead, Plaintiffs assert claims against “all Defendants” or vaguely stylize
the claim against an unspecified “Defendarée, e.g ECF No. 2 at § 164. Moreover,
Defendants Nationstar, Wilmingt Trust, Bank of America, LaSalle, and Montag, correctly
argue that as mortgagervicing companies, they are exerfiptn FDCPA liability. ECF No. 9-
latl7 & 21-1 at 16—-18ee Ayres v. Ocwen Loan Servicing, L0129 F. Supp. 3d 249, 277 (D.
Md. 2015) (“Mortgage servicing companies arerept from the definition of debt collectors
under the FDCPA only to the extent that they @&kon to collect debts that were not in default
at the time they acquidethe debts.”) (quotingvVebb v. Green Tree Servicing, L. ELH-11-
2105 (D. Md. June 7, 201ZReyes v. Bank of AnNo. PIJM-12-3798, 2013 WL 6012504 at *2
(noting that the parties “were at all relevantdsracting as creditora@ mortgagees seeking to
collect a duewed to themselvesot to a third party; hence, they do not fall under the definition

of ‘debt collector.” ”). The FDCPA claims rstibe dismissed on this ground alone. Equally
problematic for Plaintiffs is that the FDCPA alions are no more than‘formulaic recitation

of the elements of a cause of actio®&ll Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007). So
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even if Plaintiffs’ plausibly alleged that Defemds were debt collectorthe claims nonetheless
fail. Count Six, therefore, is dismissed.
v. Negligent Misrepresentation (Count Seven)

Plaintiffs’ seventh cause of action is foigligent misrepresentatn against unspecified
Defendants. In Maryland, to state a claimriegligent misrepresentation, a plaintiff must
establish:

(1) the defendant, owing a duty of carelte plaintiff, negligently asserts a false

statement; (2) the defendant intends thastaitement will be acteupon by the plaintiff;

(3) the defendant has knowledge that tlaenpiff will probably rely on the statement,

which, if erroneous, will cause loss or injuy) the plaintiff, jusifiably, takes action in

reliance on the statement, and (5) the pidisuffer damage proximately caused by the
defendant'siegligence.
Lloyd v. GMG 397 Md. 108, 136 (2007). Any action forgligent misrepresentation must be
filed within three years from the date of accrudirmingham v. PNC Bank, N.,ANo. PX-16-
198, 2016 WL 3855686 (D. Md. Jul. 15, 2016) (@tiMd. Code Ann., Cts. & Jud. Proc., 85-
101). Plaintiffs’ negligent misrepresentationiol is based on a letter dated May 31, 2012 that
Plaintiffs received from a nospecified Defendant. ECF Noa2 f 162. Applying Maryland’s
three year statute of limitations, Plaintiffs’ nggint misrepresentations claim expired three years
later, on May 31, 2015. Plaintiffs filed thastion on December 26, 2016, well beyond the three-
year limitations period. Count Severerefore must also be dismissed.
IV. Dismissal of claimswith or without prejudice

Whether to dismiss claims with or withquiejudice remains withithe discretion of the
district court. Weigel v. Maryland950 F. Supp. 2d 811, 825-26 (D. Md. 2013) (citiBgS,
Inc. v. Gordini U.S.A., Inc602 F. Supp. 2d 635, 638—-39 (D. Md. 2009)). Generally, the

plaintiff should be afforded the opportunity to@ma or dismissal should be without prejudice.

See Adams v. Sw. Va. Reg'l Jail Audl24 F. App’x 899, 900 (4th Cir. 2013) (“Where no
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opportunity is given to amend the complathg dismissal shoulgenerally be without
prejudice.”);Cosner v. Dodt526 F. App’x 252, 253 (4th Cir. 2013) (same). However,
“dismissal with prejudice is propérthere is no set diacts the plaintiff could present to support
his claim.” Weige) 950 F. Supp. 2d at 825-26. As tlmuREh Circuit has explained:
While a potentially meritorious claim ..., shdulot be unqualifiedly dismissed for failure
to state a claim unless its deficiencies auby tincurable, such an unqualified dismissal is
entirely proper when the court has reveelthe claim and found it to be substantively
meritless. Once a court has determined ttaicomplaint is truly unamendable, a
dismissal without prejudice o little benefit tothe litigant, as the claim cannot be made
viablethroughreformulation.
McLean v. United State566 F.3d 391, 400-01 (4th Cir. 2009) (internal citation omitted).
Having amended once already, Plaintiffs imdfa complaint that — despite its length —
does little more than recite the elements of ther@rated causes of actiol.is also regrettably
convoluted and at times incomprehensible. Intsiaintiffs’ claims fall far short of stating a
plausible cause of action or are beyond the lioitas period. The only claim that can arguably
be cured is Plaintiffs’ unjust eéehment claim, which is premised on charging fees exceeding
those allowed by the mortgage agreements. Aaugiyd Plaintiffs shall be given 28 days to

amend their Amended Complaint to cure thedeficies in Count Four. All other Counts are

dismissed with prejudiceA separate Order follows.

12/21/2017 IS/
Date PaulaXinis
United States District Judge
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