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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

MICHAEL SMALLWOOD, et al,

Plaintiffs,
*
V. Civil Action No. PX-16-4008
*
NATIONSTAR MORTGAGE, LLC, *
et al,
Defendants. Fkkkkk

MEMORANDUM OPINION AND ORDER

On December 28, 2016, pro se PlaintMiehael and Melinda Smallwood asserted a
variety of statutory and commdaew claims against the Defentta, Nationstar Mortgage, LLC
(“Nationstar”), Bank of America, NA (“Bankf America”), Thomas Montag (“Montag”),
LaSalle Bank, NA (“LaSalle Bank”), Rosenb&kgAssociates, LLC (“Rosenberg LLC”), Diane
Rosenberg (“Rosenberg”), and Wilmington Trid&tional Association, as Successor Trustee to
Citibank, N.A., as Trustee for First Franklin Mortgage Loan Trust, Mortgage Loan Asset-Backed
Certificates, Series 2005-FF12 (“Wilmington Trust’)n connection with a pending foreclosure
on Plaintiffs’ home. In their Second Amendedmplaint, submitted January 18, 2018, Plaintiffs
allege a common law claim of unjust enrichmeBCF No. 29. Plainffis request injunctive
relief against Defendants, riigtion, and “punitive damages an amount of three times our

actual damagesld. at 1 21. Plaintiffs are sb currently appealing thatification of foreclosure

! Plaintiffs list this Defendant as “Wilmington Trust, NAtt the correct name is Wilmington Trust, National
Association, as Successor Trustee ittb@nk, N.A., as Trustee for First Franklin Mortgage Loan Trust, Mortgage
Loan Asset-Backed Certificates, Series 2005-FF12 (“Wilmington TruSBEECF No. 9-1 at note 1.
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rendered in the Circuit Courtrf®rince George’s County, MarylahdBSBSC v. Smallwood, et
al, Case No. CAEF15-25056 (Prince George Country@li), and have filé a civil sut against
all defendants in the United States District Cdorthe District of Columbia on similar, but not
identical, groundsSeeECF No. 21-6.

Pending before the Court are two motiondigmiss. For the foregoing reasons, the
motions are GRANTED.

. Background

In September 2005, Plaintiffs purchased a éitooated at 8113 Elora Lane, Brandywine,
Maryland, with a mortgage loan of $379, 550.00 (‘tb@n”) from First Franklin, a Division of
National City Bank of Indiane&eeECF No. 9-2. A Deed of Trusecured the obligations on the
Loan. ECF No. 9-2. The Deed of Trust provitlest in the event of Plaintiffs’ default, the
lender is entitled to institute foreclosure pedings against the Property and collect all costs
incurred to foreclosureld. The Deed of Trust also provides thia¢ “Note or partial interest in
the Note (together with this Security Instrumyerdn be sold one or more times without prior
notice to Borrower,id. at § 20, and that “Lender, at dption, may from time to time remove
Trustee and appoint a successor trustee”{shall succeed to all title, power and duties
conferred upon Trustee hereiny by Applicable Law.”ld. at  24.

On April 4, 2006, First Franklin assigned its instn@ the Deed of Trst to First Franklin
Financial Corporation (“FFFC”). ECF No. &L-On February 19, 2009, FFFC assigned its
rights in the Deed of Trust to fank, acting as Trustee for Filstanklin Mortgage Loan Trust,
Mortgage Loan Asset-backed Ceddies, Series 2005-FF12 (“Citibank’'$eeECF No. 21-4.

On June 14, 2014, Nationstar was appointed as attorney-in-fact for the current Trustee, Citibank,

2 In a motion to dismiss, “a court may take judicial notice of docket entries, pleadings and paensdassts
without converting a motion to dismiss into a motion for summary judgméftd v. Maryland No. ELH-16—
01435, 2016 WL 1258469 (D. Md. Feb. 15, 2017).



by Citibank’s successor trustee, Wilmington TruSeeECF No. 9-6 Citibank then assigned
its interest to in the Deenf Trust to Wilmington Trusbn January 13, 2015. ECF No. 21-5.
Wilmington Trust is the current holder of thenleéicial interest undethe Deed of Trustld.
Nationstar is Wilmington Tru's servicer for the Loan.

In 2012, the Plaintiffs fell behind on their lopayments. Nationstamitiated foreclosure
proceedings in the Circuit Court for Princed®ge’s County, Maryland. ECF Nos. 9-7 & 9-8.
Plaintiffs’ various legal challengeo the foreclosure in Circuit Court were unsuccessful, ECF
No. 9-9, and the Property was sold at auctiodanuary 19, 2017. Plaintiffs have filed two
federal actions against Defendants; thisscaas filed on December 26, 2016, ECF No. 1, and a
separate case was filed against all of the ptd3efendants in the Unitestates District Court
for the District of Columbia in January 20X&nallwood v. Wilmington Trust, Nat'l Assoc’n, et
al, No. 16-00080-EGS-RMM. Plaintiffs amended their complaint on January 3, 2017, in it
asserting claims arising under the Rackelietmenced and Corrupt Organizations Act
(“RICQ"), the Fair Debt Collection Practicést (“FDCPA”), and common law claims of
negligent misrepresentation, unjust enrichmesijrance fraud, breach of contract, and bad
faith. Plaintiffs requested damagand equitable relief, to whidbefendants asserted an array of
challenges.

On December 21, 2017, the Court issuddeanorandum Opinion and Order dismissing

all but one of Plaintiffs’ claimsvith prejudice. ECF Nos. 27 & 28. The remaining claim for

® The Limited Power of Attorney was executed pursuant to a Pooling and Servicing AgreseeE@E No. 9-6 at

2. The Limited Power of Attorney in relevant padds: “Wilmington Trust, National Association, as successor
trustee to Citibank, N.A. (the ‘flistee”) in connection with the Paw and Servicing Agreement (the
“Agreement”) relating to each of the tiicates described on Exhibit A attahhereto . . . hereby constitutes and
appoints Nationstar Mortgage LLC by and through the Sera officers, the Trusteetsue and lawful Attorney-in-
Fact, in the Trustee’s name, place amédtand for the Trustee’s benefit, in connection with all mortgage loans.”
ECF No. 9-6.



unjust enrichment was dismisse@hout prejudice and with leawe amend the complaint as to
this count. ECF No. 28.

On January 18, 2018, Plaintiffs timely subnmdteeSecond Amended Complaint, alleging
unjust enrichment against all DefendarfCF No. 29. Defendants Nationstar and Wilmington
Trust moved to dismiss Plaintiffs’ Second Amethdgomplaint, arguing that it fails to state a
claim upon which relief can be granted pursuarktederal Rule of Civil Procedure 12(b)(6).
Each motion is addressed below.

1.  Analysis

For a common law claim of unjust enrichmengiitiffs must plausilyl allege that (1) a
benefit was conferred on the Defendants; (ZebBeéants knew of or appreciated the benefit; and
(3) Defendants’ acceptance or retention oflteeefit under the circumstances was inequitable
absent payment of for the value of the ben&iee, e.g., Hill v. Cross Country Settlements,,LLC
402 Md. 281, 295 (2007). Unjust enrichment claares subject to a three year statute of
limitations. See, e.g., Jason v. Nat'| Loan Recoveries,, 1227 Md. App. 516, 527-29 (2016).
The Court will address the sufficiencytbie claims as to each Defendant.

a. Nationstar

The Deed of Trust submitted and signed irRiffs, ECF No. 9-2, allows the “Lender”
or loan servicer to charge Bower “default-related fees,” sues hazard insurance costs and
various expenses associated with Plaintiffs’ diéfancluding repairs, changing locks, inspecting
the property, and eliminating code violatioits,at 1 5, 9. Plaintiffs allege that from June 2014
to 2016, Nationstar exceeded these terms angetiamnecessary or excessfees that were
fraudulently concealed on Plaiifg’ account by labeling them “Other Charges,’ ‘Other fees,’

‘Miscellaneous Fees,” and ‘Corporate AdvancesECF No. 29 at 1 17, 19. Nationstar argues



that Plaintiffs’ claims must be dismisskdcause, among other reasons, the Second Amended
Complaint does not plausibly allefgects to support their clailnd instead proffers conclusory
and unsupported allegations. The Court agrees.

Although Plaintiffs’ Second Amended Complaint appears to aseed particularized
facts, it still does nadllege the foundational element of an unjust enrichment claim: that
Plaintiffs actually conferred a benefit ontidastar. Indeed, while the Second Amended
Complaint repeatedly notes that NationstaargedPlaintiffs fees, Plaintfs do not allege, or put
forth any facts suggesting, that thestually paid Nationstar these fe€3ee generallECF No.
29. Because it is necessary that a benefit agthalconferred which, in essence, enriched the
Defendants, and because that critical avernseabsent here, Nationstar's motion to dismiss,
ECF No. 30, is GRANTED See Sensormatic Sec. Corp. v. Sensormatic Elecs., C48pF.
Supp. 2d 703, 708-09 (D. Md. 2003) (dismissing unjust enrichment claim, holding that
“[plaintiff] must plead tfat it provided a benefit to [defermathand it has not done so, nor does it
appear that it could.”see also Lewis v. Caliber Home Loans, J@ase No. TDC-15-1331,
2016 WL 8715675, at *5 (D. Md. Feb. 26, 2016).

b. Wilmington Trust

As to Wilmington Trust, Plaintiffs furthexllege that Wilmingtorust “has been paid
three times for our Note.” In support, Plaffgiassert that “Defendant Wilmington collected
mortgage insurance proceeds from the mortgag@ance carriemal then after filing a
foreclosure action against usf@edant Wilmington collected adainal insurance proceed from
the pool insurance carrier amounting to a doudt®very . . . in excess of $600,000.00.” ECF
No. 29 at { 13. Plaintiffs’ argument, therefardies on a legal theotyat mortgage and/or

foreclosure insurance somehow discharges @rsl contractual obligations to lenders, and



that lenders’ collection of such insurance wipteceeding with foreclosure is an unlawful
“double recovery.’'SeeECF No. 29 at {fsee alsoECF No. 33 at 7-8. As Wilmington Trust
notes in its motion to dismiss, this Court haasvpusly rejected this theory of recovery as
legally untenable SeeECF No. 27 at 10-11 (citing casesge alsd&CF No. 38 at 3-5. The
Court’s opinion in this regard remains unchang®/dmington Trust's motion to dismiss, ECF
No. 30, is GRANTED:.
[11.  Dismissal with prejudice

Dismissal of claims with or without prejuwd remains within the discretion of the district
court. Weigel v. Maryland950 F. Supp. 2d 811, 825-26 (D. Md. 2013) (ciiB8gS, Inc. v.
Gordini U.S.A., Inc.602 F. Supp. 2d 635, 638—-39 (D. Md. 2009)). Generally, the plaintiff
should be afforded the opportunity to amendlismissal should b&ithout prejudice.See
Adams v. Sw. Va. Reg'l Jail Ayth24 F. App’x 899, 900 (4th Cir. 2013) (“Where no
opportunity is given to amend the complathg dismissal shoulgenerally be without
prejudice.”);Cosner v. Dodt526 F. App’'x 252, 253 (4th Cir. 2013) (same). However,
“dismissal with prejudice is propérthere is no set diacts the plaintiff could present to support
his claim.” Weige| 950 F. Supp. 2d at 825-26. As the Uni&ates Court of Appeals for the
Fourth Circuit has explained:

While a potentially meritorious claim ..., shdulot be unqualifiedly dismissed for failure

to state a claim unless its deficiencies anytincurable, such an unqualified dismissal is

entirely proper when the court has revéglthe claim and found it to be substantively

meritless. Once a court has determined tt@icomplaint is truly unamendable, a

dismissal without prejudice o little benefit tothe litigant, as the claim cannot be made

viablethroughreformulation.

McLean v. United State566 F.3d 391, 400-01 (4th Cir. 2009) (internal citation omitted).

4

Although Plaintiffs stylize the Complaint agat all Defendants, it alleges claims against
only Nationstar and Wilmington Trus6eeECF No. 29. Bank Defendants’ motion to dismiss
on this basis, ECF No63is therefore GRANTED.



Having amended twice already, and wvitie guidance of this Court’s previous
Memorandum Opinion, Plaintiffs crafted a compldhdt is regrettably vague and attempts to re-
litigate a legal theory of “double recovémyreviously rejected by this CourSeeECF Nos. 29
& 33. Therefore, the dismissal of Plaintiffs’ clafor unjust enrichment shall be with prejudice.
V. Conclusion

For the reasons stated in the foregoingrideandum Opinion, it is this 1st day of May,
2018, by the United States District Court floe District of Mayland, ORDERED that:

1. Defendants’ Motions to Dismiss, BCF Nos. 30 & 36, are GRANTED and the
Plaintiffs’ Second Amended ComplaieCF No. 29, is DISMISSED with
prejudice; and

2. The Clerk is directed to transmit copigfsthis Memorandum Opinion and Order

to the parties and CLOSE this case.

5/1/2018 /sl
Date PaulaXinis
United States District Judge




