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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ROBERT TONKINS *

Petitioner *

% * Civil Action No. PWG-17-14
US PAROLE COMMISSION *

Respondent *

*k%k

MEMORANDUM OPINION

Petitioner Robert Tonkins is a federalispner confined at the Federal Correctional
Institution (“FCI”) in Cumberland, Maryland. Heas filed a petition for habeas corpus relief
pursuant to 28 U.S.C. § 2241, seeking to remowearrant issued by the United States Parole
Commission (“USPC”). Pet., ECNo. 1; Supp., ECF No. 3. lits response and motion to
dismiss, the USPC defends its issuance of theawtand argues that its execution is properly
delayed until Tonkins completes his current teriincarceration. ECF No. 8. There is no need
for an evidentiary hearingSeeRule 8(a),Rules Governing Section 2254 Cases in the United
States District CourtsLoc. R. 105.6see also Fisher v. Le@15 F. 3d 438, 455 (4th Cir. 2000)
(petitioner not necessarily entitled to a hearingdr the reasons stated below, the Petition shall
be denied, USPC’s motion granted, the caseidsad, and a Certificate of Appealability shall
not issue.

l. Background

Respondent provides the following unopposeitirmiof Tonkins’s criminal history.

On March 15, 2002, the Superior Cowt the District of Columbia
sentenced Tonkins to 15 years of impnment with 20 years of supervised

release for armed carjacking, armexbbery, possession of a firearm during a
crime a violence, carrying a pistol withcaiicense, possession of a unregistered
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firearm, and unauthorized use of a vehicl&x. A, Bureau of Prisons Sentence

Monitoring Computation Data, at 1.) R&tnher was released from incarceration

on June 12, 2015, at which time he comosehthe 20-year supervised release

term. (d.at2.) ...

On January 17, 2016, Petitioner was arrested for possession of a firearm,
possession of ammunition, theft, and receiving stolen property. (Ex. B, USPC
Warrant and Warrant Application, at 4.) On July 26, 2016, Petitioner was convicted
of possession of a firearm by a convicted felon by the United States District Court for
the District of Maryland, and sentenced to 46 months in prison with three years of
supervised release. (Ex. C, supplement to warrant application.)

Resp. & Mot. 1-2;see alsoSupp. to Warrant Application, ECF No. 8-Bnited States v.
Tonkins,Crim. No. PWG-16-53 (D. Md.).

Based on that 2016 arrest, and prior to his sentencing in this Court, the USPC issued a
warrant charging Tonkins with violations tiie D.C. Code supervised release terfimnkins
states that at his sentencing in this Courgsked that the USPC commence any sentence
imposed as a result of his supervised reledgsiation concurrent with the 46-month sentence
imposed. ECF No. 11. Although a transcriptled sentencing hearing has not been prepared,
Tonkin’s recollection is supported by the cm@ judgment, in which “[tihe Court

recommend[ed] to the Parole Commission thaty sentence for Violation of Parole run

concurrently with this sentence.” @, ECF No. 25 in Case No. PWG-16-53.

! As noted by Respondent, the USPC has juristidid issue a parolealation warrant pursuant
to D.C. Code § 24-133(c)(2phich provides in part:

The [Court Services and Offender Smyision] Agency shall supervise any
offender who is released from imprisonrhéor any term of supervised release
imposed by the Superior Court of the District of Columbia. Such offender shall be
subject to the authority of the United States Parole Commission until completion
of the term of supervised releaskhe United States Parole Commission shall
have and exercise the same authorityisagested in the United States district
courts by paragraphs (d) through (i) of § 3888tle 18, United States Code . . . .



. Discussion

Respondent states that the warrant was “placed as a detainer while Petitioner served the
new federal sentence” imposed imstourt, and insisthat Tonkins “is not entitled to have the
USPC conduct a supervised release revocation hearing until he completes the intervening
sentence, and the warrant isedted.” Resp. & Mot. 2, 4eeWarrant Execution Instructions,

ECF No. 8-2, at 5 (“If the prisonés already in the custody of fedé, state or local authorities,
do not execute the Commissionigarrant. Place a detainer and notify the Commission for
further instructions.”). Tonkis argues that the warramasexecuted and therefore, placement of
a detainer was improper following histurn to federal custody; in his view, he instead is entitled
to a parole violation hearing with90 days of the date of exemn of the warrant or as soon as
practical. Reply 1, ECF No. 11. Tonkins submiisat appears to be an executed warrant
(Warrant Return, ECF No. 11-1, at 7), and dssiat on July 26, 201@Gnmediately after he
was sentenced in this Court, the USR€esied him, detained him in the District of
Columbia, and then returned him to FCI-Cumberland to serve the sentence imposed by this
Court a few weeks later. Reply Based on Tonkins’s Reply and the Warrant Return, on May
11, 2018, | ordered Respondent to show causethyelief sought should not be granted. ECF
No. 12.

Respondent notes that the Watréself, as well as thgvarrant Execution Instructions
accompanying the warrant directed the U.S. Kalss Service not to execute the warrant “if
Petitioner was being held in custody on new statederal charges,” absteorder by the USPC.

Resp. to Show Cause Order 2, ECF No. s&2Warrant and Warrant Execution Instructions,
ECF No. 8-2, at 2, 5. According to Respondémt, Marshals Service stakenly executed the

warrant on July 26, 2016, and corrected theretre following day, July 27 2016, by re-lodging



the warrant as a detainer, thus voiding the eti@cwf the warrant. Resp. to Show Cause Order
2; seeJuly 27, 2016 Email from USPC to U.S. Maats Service, ECF No. 13-1 (“Our warrant
was executed yesterday, 7-26-16 and the subyast taken to DC Jail where he remains.
However, the subject was also sentenced to 46hmoantthe U.S. District Court for the District
of Maryland yesterday. Therefore the warnamat executed in errond should be re-lodged as
a detainer as he has not yet completed this new sentence. | will void our copy of the executed
warrant.”); July 27, 2016 Email from USP® USPO Awkward (noting that “USMS in
Baltimore . .. will ensure that [USPC’s] warrasatre-lodged as a deta&ri; attaching copy of
“warrant supplement datedZ6-16"), ECF No. 13-2.
[I1.  Analysis

Respondent correctly outlines the reguhkataction permitted the USPC may take in
response to an individuakgolation of the conditionsf supervised release:

When a D.C. Code offender on supervisel@ase is alleged tmave violated the
conditions of release, th¢SPC may issue a summonsguging him to appear for

a probable cause hearing or revocation ihgaissue a warrant to return him to
custody, or withhold issuance of the mamnt based on the frequency or
seriousness of the violatiorSee28 C.F.R. § 2.211. If the violation includes new
criminal conduct, the USP@ay temporarily withholdssuance of the warrant,
issue the warrant and holdiit abeyance, issue the mant and lodge a detainer
with the custodial authority, or issue the warrant to retake the releasee into
custody.ld. If the releasee is convicted of ansinal offense while on supervised
release and is serving a new prisontsece, the USPC may lodge its warrant
against him as a detainer to be executed when he completes the intervening
sentenceSee28 C.F.R. § 2.213(a). The USPC lths discretion to decide when

to initiate proceedings tarevoke supervised release so that all relevant
information is available to make its dsicn or decide to der a final decision.
See28 C.F.R § 2.213(b)Moody v. Daggeft429 U.S. 78, 87 (1976) (upholding

2 In the District of Columbia, felonies conitted on or after August 5, 2000 receive determinate,
non-parole-eligible sentenceSeeD.C. Code 8§ 24-403.01d.. § 24-408(a-1) (“Notwithstanding
any other provision of law, subsext (a) of this seabn [authorizing release on parole] shall not
apply to any offense committed on or afttugust 5, 2000.”). Because his offense was
committed on April 14, 200IseeSentence Monitoring Comp. Data 2, ECF No. 8-1, Tonkins is
subject to these provisions.



USPC'’s decision to delay revocation hearing until completion of new sentence,
which effectively runs theiolator term consecutivelio the new sentence).

Under the USPC'’s regulations, wherbaC. Code supervised releasee is
taken into custody based upon a USPQrad, ordinarily a probable cause
hearing is conducted within five days determine whether there is probable
cause to believe that thdeasee violated the conditionssupervised releas8ee
28 C.F.R. § 2.214(a).

Resp. & Mot. 2-3.

As for Tonkins’s right to a probable caudearing, Respondenbtes that Tonkins’s
“current confinement is the result of his nentence, not the supervised release violation
warrant” and argues that in thisstance, Tonkins’s “conviction fa new federal offense that he
committed while on supervised release clearly establishes probable cause to believe that he
violated the conditions of supervised releas®l ends his right to contest the corresponding
violation of supervised releast his revocation hearingld. at 3 (citingMoody, 429 U.S. at 89;
Morrissey v. Brewer408 U.S. 471, 490 (1972) (when paroleeonvicted of an offense while
on parole, the only remaining inquiry is whet release is justified notwithstanding the
violation). Indeed, itMoody, the Supreme Court concludiédht where, as here, the

petitioner has already been convicted of and incarcecstedsubsequent offense,

there is no need for the preliminary hegrin . because the subsequent conviction

obviously gives the parole authorityrgbable cause or reasonable grounds to

believe that the ... parolee [or individual on supervised release] has committed
acts that would constitute a violation ofrple [or supervised release] conditions,’

and because issuance of the warrant do¢$mmediately deprive the parolee [or

individual on supervisedrelease] of liberty. The 1976 Act calls for no

preliminary hearing in such cases.
429 U.S. at 86 n.7 (quotiniglorrisey v. Brewer408 U.S. 471, 485 (1972); citing 18 U.S.C.
§ 4214(b)(1) (1976)). Accordingly, Tonkinsnst entitled to a mbable cause hearingee id.
Moreover, the parties agree that Tonkingght to a supervisedelease revocation

hearing arises when the warrant is execusegReply 1; Resp. to Show Cause Order 2. USPC

has established that the warrant that wastakenly executed was voided and re-lodged as a



detainer. SeeResp. to Show Cause OrderJRjy 27, 2016 Email from USPC to U.S. Marshals
Service; July 27, 2016 Email from USPC t&RO Awkward. Thus, the proper execution of a
warrant that would trigger the requirementaofevocation hearing has not occurred. Although
the U.S. Marshals Service mistaity executed the warrant befoit was re-lodged, the USPC
correctly notes:

When the Marshals Service does follow the Commission’s specific
instructions concerning howhe warrant is to bdéandled, and executes the
warrant contrary to the Commission’ssiructions, then the execution of the
warrant is a legal nullitySee McConnell v. Martjr896 F.2d 441, 444-45 (10th
Cir.), cert denied 498 U.S. 861 (1990) (holding that warrant was not validly
executed where the Marshals Service ignored the Commission’s specific and
qualifying conditions accongmying the warrant).

It is well established that an invalidly executed parole violation warrant
does not trigger the Commissi's procedural obligation to conduct a revocation
hearing.See Barnard v. HenmaB9 F.3d 373, 378 (7th Cir. 1996) (holding that
Marshals Services’ error in executingtivarrant when prisoner was transferred
from jail to state prison did not constitute “release” in the context of parole
violation warrants);Sinclair v. Henman986 F.2d 407, 409 (10th Cir. 1993)
(holding that the Commission was notjuged to conduct # revocation hearing
even if the Commission never withdrew the invalidly executed warrsad)also
Turner v. U.S. Parole Comm'r®34 F.2d 254 (10th Cir. 1991 handler v.
Barncastle 919 F.2d 23, 26-27 (5th Cir. 1990jcConnell 896 F.2d at 445-446.
Because the warrant was not validly exedutethe first place, it did not trigger
the Commission’s procedair obligations to caduct a revocation hearingee
Barnard 89 F.3d at 378.

Resp. to Show Cause Order 2—-3. Therefore, Tsnisi not yet entitletb a revocation hearing,
and his petition is without meritSeeBarnard, 89 F.3d at 377-78 (agreeing with the Fifth and
Tenth Circuits in adopting this ruley}ee also Gates v. U.S. Parole Comnfto. 08CV779
LO/TCB, 2009 WL 1077288, at *2 (E.D. Va. Apt6, 2009) (“Moreover, even if the parole
violator warrant in fact was executed simultamgly with the New York arrest warrant on
October 27, 1999, that action was take direct contravention dhe Commission’s instructions
that its warrant was not to beemuted if the ‘paroleés released on bondrfo... if a criminal

arrest warrant has been issued for parolee pRes. E, because Gates at that juncture was both



a releasee on bond and the subject of a crimanast warrant. Therefey if it did occur,
execution of the Commission’s warrant in 1999aamatter of law was void and ineffective.
Under such circumstances, Gates had no entitletoert immediate revocation hearing.” (citing
Sinclair v. Henman986 F.2d 407 (10th Cir. 1993gert. denied,510 U.S. 842Chandler v.
Barncastle 919 F.2d 23 (5th Cir. 1990McConnell,896 F.2d 441Moody,429 U.S. at 89)).

On June 12, the Court received a letter frbdin Tonkins, stating that he had just
received the Response to the Show Cause Cmddrnoting that USPC first stated that the
“warrant was never executed” and then stated ith“was mistakenly executed.” ECF No. 14.

He asserts that the detainer “hinders [him]” lseait prevents his accepice into “a program to

help [him] re-adjust back into society,” and &asgks that the Court “order the U.S. parol [sic]
commission to withdraw this warrant so that [he] can enter the much needed programs to help
[him] re-adjust back into socie@nd become a better citizenid. Because the warrant was
properly lodged as a detainer, as dssad above, | will deny this request.

V. Conclusion

The placement of the supervised release waa a detainer while Tonkins completes
his new sentence is within the USPC'’s broad authority. USPC’s motion to dismiss, ECF No. 8,
is granted, and habeas corpusefeis denied. Additinally, | decline to issue a certificate of
appealability as the claim presented is noe dhat “deserve[s] encouragement to proceed
further.” Miller-El v. Cockrell 537 U.S. 322, 327 (2003). A separ®rder shall be entered in

accordance with this Memorandum Opinion.

Date:Junel4, 2018 1S/
FRwul W. Grimm
Lhited States District Judge




