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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

NDOKEY ENOW, #435845, #1990859 *

Petitioner *

V. * Civil Action No. PWG-17-50
JOHN WOLFE, WARDEN and *

THE ATTORNEY GENERAL OF THE

STATE OF MARYLAND *

Respondents *

*k%k

MEMORANDUM OPINION

In this Petition for Writ of Habeas Corpusdokey Enow challenges his 2015 guilty plea
and conviction for solicitation to commit first degree murdECF No. 1;seeState Ct. Docket,
State v. EnowCase No. 125462C (Cir. Ct. Montgomery )tECF No. 8-1. Enow raises the

following claims in the Petition: (1) the indioent was based on “false evidence” and unlawful

! petitioner Ndokey Enow, who refers to hatfsin his court filings as “Dr.” and
“D.Sc./Ph.D.,” and evidently has a doctorate from Capitol College, has filed serial (unsuccessful)
actions in this Court relating to his conditionk confinement awaitig trial at Montgomery
County Correctional Facility (“MCCF”), and (folang his conviction for solicitation to commit
first degree murder) while confindxy the State of Maryland. Enaw presently incarcerated at
Eastern Correctional InstitutionE#ClI”) in Westover, Maryland. Kimultiple case filings, which
impose a significant burden on both the Clerk’s office and the Court, have earned him three
strikes under the Prisoner Litigation Reformt AfPLRA”), 28 U.S.C. § 1915(g). Consequently,
he is barred from filing civil actions unless heypdhe filing fee or demonstrates that he is in
imminent danger of serious physical inju§ee Enow v. Feinsteiet al., No. PWG-15-3348
(assigning Enow a third “strike” under 28 U.S.C. 8§ 1915(g)). Undeterred by the application of
the PLRA, he since has filed seven civil lawsugsd only a small subset of the claims he has
alleged have been found sufficidn proceed unddahe standard set forth under 8 1915(§ge
Enow v. Baucom, et .alNo. PWG-16-3553 (D. MdEnow v. Green, et alNo. PWG-16-3554
(D. Md.); Enow v. Green, et alNo. PWG-17-3917 (D. Md.Enow v. Dovey, et alNo. PWG-
16-615 (D. Md.);Enow v. Baucom, et alNo. PWG-16-4042 (D. Md.)Enow v. Wolfe, eal.,

No. PWG-17-341 (D. Md.)Enow v. Foxwe]INo. PWG-17-850 (D. Md.).This habeas petition
falls outside the auspes of § 1915(qg).

Enow previously filed a habeas petition, whiwas dismissed withoytrejudice for lack
of exhaustion. Enow v. GreenCivil Action No. PWG-16-848. The pending petition is a
renewal of that previous petition, brought on thsi®©¢hat he now has exhausted his claims.
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wiretapping; (2) his guilty plea was not entkrluntarily and knowingl, (3) he was provided
ineffective assistance of counsahd (4) his sentence violates the Eighth Amendment. Pet. 5-6.

On March 25, 2017, Respondents filed a Limited Answer seeking dismissal of Enow’s
Petition for Writ of Habeas Corpus for lack exhaustion. ECF No. 8. On March 22, 2017 and
April 3, 2017, Enow filed Traverses to the ?wer. ECF Nos. 9, 11, 12. On April 17, 2017,
Enow filed a motion asking the court to rewmn supplemental evidence in support of his
Traverses, and he filed a supplement to thatano ECF Nos. 13, 14. Bwmatter is briefed and
ready for adjudication. A hearing is not necessa@geRule 8(a),Rules Governing Section
2254 Cases in the Unitestates District Courtsand Local Rule 105.6 (D. Md. 2014ge also
Fisher v. Lee215 F. 3d 438, 455 (4th Cir. 2000) (petiter not entitled to a hearing under 28
U.S.C. § 2254(e)(2)).

EXHAUSTION

When filing a federal habeas corpus laggiion under 28 U.S.C. 8§ 2254, a petitioner
must show that all of his clainfewve been presented to theestaturts. 28 U.S.C. § 2254(b) and
(c); see also Preiser v. Rodrigyel1l U.S. 475, 491 (1973). Failure to exhaust a claim requires
dismissal by the federal couBee28 U.S.C. § 2254(b)(1)(Afranberry v. Greer481 U.S. 129,

134 (1987)Rose v. Lundy55 U.S. 509, 515-19 (1982).

The exhaustion requirement is satisfied wtfgh a petitioner has fairly presentatl
claims in state court, or (2) if no state renesdare currently available to the petitione3ee
Gray v. Netherland518 U.S. 152, 161 (1996). Fair preséntarequires the gitioner to “give
the state courts one full opponity to resolve may constitutional issues by invoking one
complete round of the State’staslished appellate review mess,” through either direct or

collateral review.O’'Sullivan v. Boerckelb26 U.S. 838, 844—45 (1999). Both the operative facts



and the controlling legal principles stube presented to the state coBrtard v. Connor404
U.S. 270, 277 (1971).

If an appeal of right is not permitted, asdases like this one where a guilty plea is
entered, exhaustion can be accomplished by filingpatication for leave to appeal to the Court
of Special Appeals. Cts. & Jud. Proc. 8§ 12-302(k#)the Court of Speeai Appeals denies the
application, there is no furtherview available and the claim is exhausted. Cts. & Jud. Proc.
§ 12-202.

To exhaust a claim through post-convictiongaedings, it must be raised in a petition
filed in the Circuit Court and in an appliaati for leave to appeal to the Court of Special
Appeals. Md. Code Ann., Crim. Proc. 8 7-10%. the Court of SpeciaAppeals denies the
application, there is no furtherview available and the claim is exhausted. Cts. & Jud. Proc.
§ 12-202. However, if the appliean is granted but relief on the nits of the claim is denied,
the petitioner must file a petition for wiaf certiorari to the Court of AppealsWilliams, 438
A.2d at 1305.

DISCUSSION

Enow filed an Application for Leave td#ppeal his guilty plea, raising “illegal
wiretapping, ineffective assistance of counsBégal sentence, and a guilty plea that was
unknowing, involuntary, and unintelligent.” Traverse 2, ECF Nb. Bhe Court of Special

Appeals of Maryland denied his Applicaiti by unreported opinion filed on August 12, 2815.

% In his previous habeas petitias well as the pending Petition ifsdie stated that his direct

appeal was based on ineffige assistance of counsefeePet. 2; Aug. 9, 2016 Order, ECF No.
13 in PWG-16-848. It was not until Higed his Traverses in this sa that he asserted that he
raised additional grounds direct appeal.

® Enow filed an Application for Leave #ppeal on March 23, 2015 and amended it on March
30, 2015, May 19, 2015, and July 28, 2015. State Ct. Docket Entry Nos. 53, 55, 61, 75. The
Court of Special Appeals deniéis application on August 12, 2018. at Entry No. 87. Then,
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Typically, such a denial would exhaust all claiptesented to the Court of Special Appe&@se
Cts. & Jud. Proc. §12-202. Bu‘it has long been the rulen Maryland that, except in
extraordinary circumstances, claims of ineffegtassistance of counsel are not cognizable on
direct appeal” and “are generally cognizablgy in state post conviction proceedingé&hthony
v. Schuppel86 F. Supp. 2d 531, 536 (D. Md. 2000) (citing, &sgate v. Zimmermar273 A.2d
156, 163 (Md. 1971)). And, given that Enow pleddyuilty, it is questionable whether any
claim other than his challenge to the voluntasef his guilty plea was “fairly presented” on
direct appeal.SeeO’Sullivan v,526 U.S. at 844-45. Thus, he diot exhaust all of his claims
on direct appeal.

| note that Enow also initiated state postyeiction proceedings, ramg “[jJurisdictional
defects such as ineffective assistance of aaluriailure of the indictment, conviction on an
indictment that the prosecutor knew was onlported by false evidence, guilty plea entered
involuntarily, unknowingly, and unintelligently, illegaentence, lack of jurisdiction, duress,
coercion, etc.” Pet. 3—4. The Circuit Cofiot Montgomery County held a hearing on the
Petition for Post-Conviction Ref on October 19, 2016. Sta@t. Docket Entry No. 134. On
December 28, 2016, the Circuit Court denied post-conviction rétiefat Entry No. 141. On
January 13, 2017, Enow filed an Application for Ledo Appeal the denialf his Petition for
Post-Conviction Relief in the Court &pecial Appeals, which remains pendiggeState Ct.
Docket. Consequently, while lgave “the state courts one falpportunity to resolve [at least

one of his claims] by invoking one complete rowfdhe State’s established appellate review

on December 24, 2015, the Court of Specigpéals “ORDERED THATTHE APPLICATION
FOR LEAVE TO APPEAL BE AND HEREBYS DISMISSED, PURSUANT TO MD. RULE
8-602 (A) (L), AS NOT ALLOWB BYLAW [sic], AS IT IS A PREMATURE APPEAL.” Id.
at Entry No. 108.See alsdPet’r’'s Mot. 2—3 (Mandates fro@ourt of Special Appeals).
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process,” through direct revieseeO’Sullivan,526 U.S. at 844—45, his collateral attack remains
pending.

The basis for the “rigorously enforced togadhaustion rule” is comity, which “teaches
that one court should defer action on causes pisopethin its jurisdiction until the courts of
another sovereignty with concuntepowers, and already cognizaritthe litigation, have had an
opportunity to pass upon the matter.8eeRose v. Lundy455 U.S. 509, 515 (1982) (quoting
Darr v. Burford 339 U.S. 200, 204 (1950)). “[l]t is a principle controlling all habeas corpus
petitions to the federabarts, that those courts will interfeneth the administration of justice in
the state courts only ‘in rare cases whereepkional circumstances of peculiar urgency are
shown to exist.” Id. at 515-16 (quotingx parte Hawk321 U.S. 114, 117 (1944)). Indeed, “it
would be unseemly in our dual system of governnfi@na federal districtourt to upset a state
court conviction without an opportunity to the staburts to correct apastitutional violation.”

Id. at 518 (quotingDarr, 339 U.S. at 204). Thus, even though Enow saw at least one claim
through the appellate process on direct reviewyould countermand the principles of comity
underlying the exhaustion requirement to revias/federal habeas petition while his collateral
proceedings remain pendin§ee idat 515-18.

In any event, Enow did not exhaust all of tligims on direct appeahnd “a district court
must dismiss such ‘mixed petitions,’ leaving tprisoner with the choicef returning to state
court to exhaust his claims or of amending or resubmitting the habeas petition to present only
exhausted claims to the district courRose v. Lundy455 U.S. 509, 510 (1982). Accordingly, |
will dismiss his petition without prejudice foadk of exhaustion. He may refile his federal
petition for habeas corpus relief after he exhallrtse claims before the state courts. | note that

the pendency of the post-conviction proceedings tolls the statute of limitations for his federal



habeas petitionSee28 U.S.C. § 2244(d)(2) (“The time dng which a properlyiled application
for State post-conviction or otheollateral review with respedb the pertinent judgment or
claim is pending shall not be counted towkh® one-year] period of limitation . . . ."Garey v.
Saffold 536 U.S. 214, 219-20 (2002) (stating that thergddenitations period is tolled “as long
as the ordinary state collateral review processisontinuance,’ i.e., ‘until completion of that
process”);see alsoPalmer v. Corcoran194 F.3d 1305 (4th Cir. 1999) (unpublished) (noting
Maryland inmate’s petition for pogsonviction relief properly tted the limitations period).

When a district court dismisses a habguedition solely on procedural grounds, a
Certificate of Appealability will not issue unkshe petitioner can demonstrate both “(1) ‘that
jurists of reason would find it detadble whether the petitn states a valid claim of the denial of
a constitutional right’ and (2) ‘that jurists of reaswould find it debatable whether the district
court was correct in its procedural rulingRouse v. Lee252 F.3d 676, 684 (4th Cir. 2001)
(quotingSlack v. Daniel529 U.S. 473, 484 (2000)). Because Enow has not made a substantial
showing of the denial of his constitutional righl find no cause to issue a Certificate of
Appealability.

CONCLUSION

For these reasons, | shall dismiss the Petititnout prejudice for lack of exhaustion and

decline to issue a Certificate of Aggdability. A separate Order follows.

April 25,2017 1S/
Date PaulW. Grimm

UnitedStateDistrict Judge




