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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MATTHEW K. ERISMAN, *
Plaintiff *
Vv * Civil Action No. DKC-17-0054
WARDEN CASEY CAMPBELL, *
Defendant *

*k%k

MEMORANDUM OPINION

Defendant Warden Casey Campbell filed atiomoto Dismiss or, in the alternative,
motion for summary judgment. ECF No. 16. Ridi has responded. ECF No. 21. Upon review
of the papers and exhibits filethe court finds aworal hearing in this matter unnecessafee
Local Rule 105.6 (D. Md. 2016). For the reasstaged below, the motion will be granted.

Background

This case was instituted upon receipt amirrespondence from Plaintiff Matthew K.
Erisman, an inmate held at the Dorsey Run Caoeal Facility (‘DRCF”). ECF No. 1. Plaintiff
claimed that he was denied acctsthe courts as his housingitinad no access to a law library.
ECF No. 1, p. 1. He also “request[ed] pton from retaliation against [him] from the
Administration and the Staff ahe Department of Public Seces and Correctional Services
(DPSCS) for exercising [his] First Amendment Rigiitfile administrative remedies and cases in
the state and federal courtll. Plaintiff clarified his claim$y way of a court-directed amended
complaint (ECF No. 6), seeilg protection from retaliationjd;, p. 10), the award of 405 days
work credits, the award of filing fees, damages for each month of work release missed, to be
released to home detention, and $100,000 for pain and sufféding. 11.

The following facts are undisputed or consttue favor of Plaintiff, unless otherwise

noted.
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A. Claimsregarding job assignments/work release

Plaintiff alleges that DPSCS eliminated clerk positions and second shifts, that inmates are
classified as sanitation workers but DPSCS requireg do the work o€lerks, and also requires
multiple shifts without paying or crediting tlremates for the work performed. ECF No. 6, p. 8
Plaintiff claims that sanitation positions earwbrk credits per month while clerical positions
earn 10 credits per month. Plaintiff claimsattthe did work beyond his assigned sanitation
position for which he was never creditdd.

Plaintiff was transferred to DRCF on Julg, 2015. ECF No. 16-2, 2 (Campbell Decl);
ECF No. 16-3, 12 (Greene Decl). David Greene, Case Managem®lanager, avers that on
July 28, 2015, Plaintiff was seen by Case Management for his initial assignment and it was
recommended he be placed in the job bank. ECF No. 16-8e® 41IscECF No. 16-3, p. 4 (case
management action). The recommendation was approved on August 5J@0T3 August 27,
2015, Plaintiff was reassigned tcsanitation job via “Authority Mve” which is described as a
means to assign administratively an inmate whamia waiting list or in a job bank into a specific
job or program. ECF No. 16-3, 1 5. Plaintiffsvassigned to serve as a sanitation worker for 15
days when, on September 10, 2015, he was readsiigéAuthority Move” to “Worker-General
job” so that he could be assignedhe Property Room. ECF No. 16-3, f56¢e alsd=CF No. 16-
3, p. 5 (case management action). Greene démasPlaintiff was instructed to perform any
duties not expected of inmates assigned as psoperkers. ECF No. 16-3, 1 6. Plaintiff earned
5 days of work credit per month until Maret, 2016 when he was re-assigned to “Utility

minimum” and began to earn work credit at thie igf 10 days per month. ECF No. 16-3, 6 &

1 Greene further avers that at that time Plaintiff nezetia copy of the DRCF Inmate Orientation Handbook.

Id. Plaintiff disputes receiving. ECF No. 21, p. 1.



10; see alscECF No. 16-3, p. 7 (case management acfioByreene advises that inmates are not
permitted to work for compensation in mdh@n one job at a time. ECF No. 16-3, { 7.

Plaintiff states that on January 31, 2017, kedme eligible for work release. He was
offered a work release position doing the sapig jn the same building he had held for 11
months, but Warden Campbell denied the requégitout explanation. ECF No. 6, p. 11.
Plaintiff indicates that the denial of workl@ase adversely impacted him economically, as the
work release position paid $0.75 more per hoanttie work as previously classifield.

Campbell maintains that participation in workegese is a privilege and mere eligibility for
work release does not imply suitability for theygram. ECF No. 16-3, § 8 (quoting Division of
Correction Case Manager Manual). Warden @laell avers that on April 5, 2017, he denied
Plaintiff's request to be assigned to work reéedsie to public safetyoacerns arising from the
heinous nature of Plaifits offense which included his beatitige victim in the head with a claw
hammer and stabbing the victim with an 8 inch blade. ECF No. 16-2, { 4 (Campbell Decl.).
Greene confirms that on April 3, 2017, Casenligement staff recommerdi®laintiff for work
release, but that upon review and at the menendation of Supervisor Aaron Anakaraonye,
Warden Campbell denied Plaintiff work releatatus. ECF No. 16-3, 1 12. Plaintiff questions
why the issue of public safety became a concethisttime when he had been assigned to the

same position for 15 months with apparently noceon for risk to publisafety. ECF No. 21, p.

2 Plaintiff notes that the case management forms were not signed by his assigned case manager. ECF No. 21,

p. 1. He states that in his experience each time heseesby a case manager throughout his incarceration he was
required to sign paperwork and none of these papers were signed by him. He thus ar@restie has committed
perjury as Plaintiff maintains that the forms were fillat by “some secretary,” not a case manager, and that the
unsigned forms demonstrate he did not see a case mandgdrlaintiff states that Sg€layton offered Plaintiff a

job in the sanitation detail due to his trustworthinessthatlthe “Authority Move” wa due to Clayton’s request
rather than Plaintiff being assigned to a case manalger.Plaintiff states that Clagn’s inquiry rather than any
action by a case manager also caused his move from sanitation to the propertydrodttaintiff further disputes
Defendant’s records by indicating that he signed his Home Detention Waiver of Extradition andeBssRel
Extradition on August 31, 2017ld., p. 2. He also disputdbat he saw a case manager regarding the receipt of
medical clearance on March 3, 201@. For the reasons that follow, Plaintiff's disputes of the record evidence are
not material to the resolution of this case.



2. He notes that other inmates with serious mtions have been approved for work release at
this location. Id.

B. Accessto Courts Claims

Additionally, Plaintiff states that at ¢htime he was attempting to exhaust his
administrative remedies regarding the numbecreflits he earned, there was no law library at
DRCF and therefore he was unatbderesearch the Code of M#&amd Regulations. ECF No. 6;
ECF No. 21, p. 3. Plaintiff statélsat while there is now a liary at DRCF, the legal portion of
the library “lacks any available material dssist inmates in accessing the courtsl.” He states
that the Code of Maryland Regulations providedised and from 2011 with “half the pages]
missing.”ld. Plaintiff further claimghat Division of Correction Dectives (DCD) are provided
on disks but that there are no working computers so that they are unusable. He also claims that
the lack of working computers prevents inmates from researching case law and denies them the
ability to use the Legal AssistanceState Institutions (LASI) formsld.

Defendant offers that the DRCF librarydpen to inmates twice a week, once during the
day and once in the evening. ECF No. 1&4. (Schwabeland Decl.); ECF No. 16-3, { 14.
Greene and Schwabeland, School Principal f®RCB Education Department, each aver that
pursuant to Division of Correctidabrary Policy, DRCF, a pre-releadacility, is not required to
maintain reference materials onsite. ECF No31§-15; ECF No. 16-4, 1 2. Inmates at DRCF
who wish to access legal reference materials coemplete a request form using LASI program.
Id. Greene and Schwabeland aver that DRG&rmarecord of any LASI request submitted by
Plaintiff. 1d.

Plaintiff states that Warden Campbell did aoswer his administrative remedy procedure

(ARP) complaint until after he filed the instant cdeapt. ECF No. 6, p. 8. Plaintiff alleges that



“the Inmate Grievance Office (IGO) denied hppaal because [. . .] of improper paperworld’

He states that he filed édhnARP paperwork provided to rhi by DRCF and the dismissal
demonstrates DRCF’s lack of concern for the Constitution which Plaintiff maintains provides
inmates the right to file grievances and have access to the ctuurtble complains that the IGO

did not address his claims but rather issued a blanket denial due to DRCF providing the improper
paperwork.Id.

Greene avers that prior to Plaintiff's filing tfis case on January 5, 2017, Plaintiff had
filed only one ARP while housed at DRCECF No. 16-3, T 16; ECF No. 16-3, pp. 11—22
(ARP 0182-16 DCRF). The ARP concerned thamng of work credits. ECF No. 16-3, p. 11-
22. The ARP was denied by the Wardeh, (p. 23) and Plaintiff appealed to the IGO in a letter
dated December 29, 2016 (the samte @a the complaint in thissa). ECF No. 16-5, 1 3.a; ECF
No. 16-5, pp. 3-19 (IGO records).he complaint was filed with the IGO on January 5, 20@7.

The IGO issued its decision on February 21, 2@ismissing the grievander failure to state a
claim upon which administrative relief could geanted. ECF No. 16-5,  3.a; ECF No. 16-5, pp.
20-21.

On February 13, 2017, Plaintiff filed a kttwith the 1GO that was received on
February 28, 2017, referencing an appeal froendisposition of an unidentified ARP regarding
legal mail. ECF No. 16-5, 13.b; ECF No. 16-5, p. 22-23. On July 11, 2017, the IGO directed
Plaintiff to submit additional information withiBO days or risk dismissal of the complaindl.

As of August 15, 2017, Plaintiff had failéol submit the requested informatiokal.
C. Retaliation
Plaintiff alleges that he has suffered retaliatioECF No. 6, p. 9. Plaintiff states that

outgoing legal mail was opened by the staff at DRQF; ECF No. 11. Platiff states that he



filed an ARP regarding this issue but heard mgHrom Warden Campbell other than that an
investigation was being conducteld..

Russell Neverdon, Executive Director of k&0 avers that Plaintiff's February 13, 2017,
letter to the 1IGO was receivdyy the IGO on February 28, 201 hdaconsidered filed March 2,
2017. ECF No. 16-5, 1 3.b, ECF No. 36pp. 22-48. As of the filing of Defendant’s dispositive
motion the matter was pending before the 1GCaiimg Plaintiff's submission of additional
information the 1GO requestedm Plaintiff on July 11, 20171d.

Plaintiff also alleges that he received hate from an approved vendor which the finance
office took 62 days to credit to Plaintiff’'s account. ECF No. 6, p. 11. He states that time frame is
unreasonable and evidence of the retaliation he suffieredPlaintiff indicates that the check was
dated January 5, 2017, the envelope postmarkedda 10, 2017, and he received the check stub
January 11, 2017. ECF No. 21, p. 3. The receipt fioamce at DRCF was not dated until March
7, 2017% 1d. Greene indicates that thedince department receivéite vendor check complained
of on March 7, 2017 and deposited it into Pl#fistaccount the same day. ECF No. 16-3, 115.

Plaintiff indicates the court should audtRCF to “ask what it takes to see a Case
Manager or to get reclassified.” ECF No. 6, p. 9. He states that for a facility where inmates are to
“be released in the near future DR@BmMpers every step of the wayld. Additionally, he
claims that Campbell’s denial tfie work release position was rietaliation for Plaintiff having

filed this complaint. 1d.

®  Plaintiff also catalogues a host of problems with DRCF processing inmates’ money vouchers imgd send

money home to support inmates’ families. ECF No. 21, p. 9.

* In letters to the court dated August 22, 2017 and October 27, 2017, Plaintiff indicates that he has suffered
additional retaliation in that his case manager refused to file the appropriate papem®lkintiff's transfer to
home detention until the day Plaintiff is eligible, because “if he files prior to [Plaingfigbility date th[e]n he will
be lying if he checks the box that[ ] says [Plaintiff is] eligitand he refuses to lie telling [Plaintiff] he absolutely
will not do it.” ECF Nos. 17 & 23. Plaintiff claims thather case managers file the paper work 30 days before the
inmate’s eligibility date.ld. Plaintiff baldly alleges that his act is in retaliation for his having filed the instant case.
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The record evidence demonstrates thatnBfimet with a case manager on January 6,
2016, to discuss a security reclassification WHwaintiff initiated on December 21, 2015. ECF
No. 16-3, 1 9. Other than as initiated by Plaintiff, Greene avers that there was no reason for case
managers to meet with Plaintiff until Januafy2017 when he was scheduled for his Annual
Review. Id. Nevertheless, Plaintiff’'s case was reviewed by case management staff on March 3,
2016, after receipt of medical clearandég. Case management reviewcurred opril 3, 2016,
regarding consideration for work releasedaagain on April 19, 2016, regarding work-release
eligibility and progression to work release outside defall, 7 11 & 12; ECWNo. 16-2, 1 3. In
May of 2016, case management reassidgrladtiff to pre-release detaild.,  11. Plaintiff also
offers that he met with his case manager super in November 02016. ECF No. 6, p. 5.

Greene indicates that Division of Correction inmates are screened for program eligibility
at least annually. ECF No. 16-3, 1 13. Eligipifor placement on home detention is determined
by the severity of the inmate’s current offenskel. At the time of filing of this complaint,
Plaintiff was serving a sentence for attemptestond degree murder. He was eligible for
placement on home detention when he was withid®® from a definite release date. Plaintiff

was provided this information on February 9, 2016 and January 31, RD17.

He also claims that “This is a perfect example of tlensistency and incompetence that is a huge part of my
lawsuit against (DRCF) and Case Managementl? Plaintiff further indicates #t instead of his assigned case
manager filing the appropriate paperwork, a different ozeseager, Mr. Ratliff, completed the proper paperwork for
Plaintifft. ECF No. 23, p. 1. Plaintiff claims that while filing the home detention paperwoikf Ratl him sign pre-
release paperwork which “the Stataioled | had signed months earlier in their response to my law $alit.”

In his October, 2017 letter, Plaintiff details the diffi@s he experienced in having his release facilitated, even
after DRCF had conducted a home visit, including his being advised that he had been appreleastowhile his
family members were advised he was on “facility hold, p. 2. He attributes delays in his release to home
detention to further retaliation against him as well as to racial discrimination against him by Mr. Akefoni an
discrimination against his mother who is hearing impaitdd.
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Standard of Review
A. Motion to Dismiss
The purpose of a motion to dismiss filed pursuarfted. R. Civ. P. 12(b)(6) is to test the
sufficiency of the plaintiff's complaint. See Edwards v. City of Goldsbof¥8 F.3d 231, 243
(4th Cir. 1999). The dismissal for failure tat&t a claim upon which relief may be granted does
not require defendant to estshl “beyond doubt” that Plaintiftan prove no set of facts in
support of his claim which would entitle him to reliedee Bell Atlantic Corpv. Twombly 550
U.S. 544, 561 (2007). Once a claim has beeedt@iequately, it may be supported by showing
any set of facts consistent with the allegations in the complaintat 563. The court need not,
however, accept unsupped legal allegationsee Revene v. Charles County Comn882 F.2d
870, 873 (4th Cir. 1989), legal conclusions couched as factual allegag@enBapasan v. Allain,
478 U.S. 265, 286 (1986), or conclusory factuégations devoid of anyeference to actual
eventssee United Black Firefighters v. Hir€04 F.2d 844, 847 (4th Cir. 1979).
B. Motion for Summary Judgment
Summary Judgment is gaveed by Fed. R. Civ. P. 5&)(which provides that:
The court shall grant summary judgnt if the movant shows that
there is no genuine dispute as hy anaterial fact and the movant is
entitled to judgment as a matter of law.
The Supreme Court has clarified that this slo®t mean that any factual dispute will
defeat the motion:
By its very terms, this standardopides that the mere existence of
somealleged factual dispute between the parties will not defeat an
otherwise properly supported timn for summary judgment; the

requirement is that there be genuineissue ofmaterialfact.

Anderson v. Liberty Lobby, In&77 U. S. 242, 247-48 (198@mphasis in original).



“A party opposing a properly supported naatifor summary judgment ‘may not rest upon
the mere allegations or denials of [his] pleadjndgmit rather must ‘set forth specific facts
showing that there is a genuine issue for triaB8uchat v. Baltimore Ravens Football Club,.|nc
346 F.3d 514, 525 (4th Cir. 2003) (alteration in iodd) (quoting Fed. R. Civ. P. 56(e)). The
court should “view the evidence in the light most favorable to . . . the nonmovant, and draw all
inferences in her favor without weighing the eande or assessing the witness’ credibility.”
Dennis v. Columbia Colleton Me€tr., Inc., 290 F.3d 639, 644-45 (4th Cir. 2002). The court
must, however, also abide by the “affirmative oélign of the trial judge to prevent factually
unsupported claims and defenses from proceeding to trizlichat 346 F.3d at 526 (internal
guotation marks omitted) (quotiigrewitt v. Pratt 999 F.2d 774, 778-79 (4th Cir. 1993), and
citing Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)).

In Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986) the Supreme Court
explained that in considering a motion formsuary judgment, the “judge’s function is not
himself to weigh the evidence and determine the truth of the matter but to determine whether
there is a genuine issue for trialA dispute about a material fait genuine “if the evidence is
such that a reasonable jury could reta verdict for the nonmoving party.ld. at 248. Thus,
“the judge must ask himself not whether henlkisi the evidence unmistakably favors one side or
the other but whether a fair-mindigury could return a verdidor the [nonmoving party] on the
evidence presentedld. at 252.

The moving party bears the burden of shayvthat there is no genuine issue as to any
material fact. No genuine isswf material fact exists the nonmoving party fails to make a
sufficient showing on an essentiatelent of his or her case asahbich he or she would have the

burden of proof. See Celotex Corp. v. Catrett7r7 U.S. 317, 322-23 (1986].herefore, on those



issues on which the nonmoving party has the buodgoroof, it is his orher responsibility to
confront the summary judgment motion with dhdavit or other similar evidence showing that
there is a genuine issue for trial.

Analysis

A. Exhaustion

Defendants raise the affirmative defensatttPlaintiff has fagdd to exhaust his
administrative remedies. If Plaintiff's claintsave not been properly presented through the
administrative remedy procedure they mustdmemissed pursuant to the Prisoner Litigation
Reform Act (“PLRA"), 42 U.S.C. 81997e. &HPLRA provides in pertinent part that:

No action shall be brought with respect to prison conditions under section 1983
of this title, or any other Federal latw a prisoner confineoh any jail, prison,
or other correctional facility until sucddministrative remedies as are available
are exhausted.
42 U.S.C. 8§ 1997e(a). Defendants have the Inubdéh to plead and to prove the failure to
exhaust available remedie3ones v. Bogkb49 U.S. 199, 212 (2007).

For purposes of the PLRA, “the term ‘prisénaeans any person incamated or detained
in any facility who is accused ,otonvicted of, sentenced fooy adjudicated delinquent for,
violations of criminal law or the terms and conditions of parole, promapretrial release, or
diversionary program.” 42 U.S.C. 8§ 1997e(fMhe phrase “prison conditions” encompasses “all
inmate suits about prison life, whether they ireogeneral circumstances particular episodes,
and whether they allege excessfoece or some other wrong.Porter v. Nussle534 U.S. 516,
532 (2002)see Chase v. Pea86 F.Supp.2d 523, 528 (D. Md. 2008i,d, 98 Fed. Appx. 253
(4th Cir. 2004).

A claim that has not been exhaustedymat be considered by this couree Jones v.

Bock 549 U.S. at 220. In other words, exhaustion is mandafRogs v. Blake U.S. :
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136 S.Ct. 1850, 1857 (2016). Therefore, a court ontnanay not excuse a failure to exhaust.
Ross 136 S.Ct. at 1856 (citinlyliller v. French 530 U.S. 327, 337 (2000) (explaining “[t]he
mandatory ‘shall’. . . normally creates an obligation imperviouadwial discretion”)).

Ordinarily, an inmate must follow the requir@docedural steps in order to exhaust his
administrative remediesMoore v. Bennetteb17 F.3d 717, 725 (4th Cir. 2008ge Langford v.
Couch 50 F.Supp. 2d 544, 548 (E.D. Va. 1999) (“[Tlhe. PLRA amendment made clear that
exhaustion is now mandatory.”). Exhaustion reggiicompletion of “the administrative review
process in accordance with the applicaptecedural rulesincluding deadlines.'Woodford v.

Ngo, 548 U.S. 81, 88, 93 (2006l)his requirement is one of “pper exhaustion of administrative
remedies, which ‘means using all stepst tthe agency holds out, and doingpsoperly (so that

the agency addresses the issues on the merWpddford548 U.S. at 93 (quotingozo v.
McCaughtry 286 F.3d 1022, 1024 (7th Cir. 2002) (emphasis in original). But, the court is
“obligated to ensure that any defects in [administrative] exhaustion were not procured from the
action or inaction of prison officials.’Aquilar-Avellaveda v. Terrelld78 F.3d 1223, 1225 (10th

Cir. 2007);see Kaba v. Stepg58 F.3d 678, 684 (7th Cir. 2006).

An inmate need only exhaust “available” remedies. 42 U.S.C. § 1997¢e(a). The Supreme
Court has rejected a “freewHiegy approach to exhaustion egonsistent with the PLRARosS
136 S.Ct. at 1855. In particular,etfCourt rejected a “specialrcumstances” exception to the
exhaustion requirementld. at 1856-57. But, it reiteratedath“[a] prisoner need not exhaust
remedies if they are not ‘available.td. at 1855.“[A]n administrative remedy is not considered
to have been available if a prisoner, throughfault of his own, was prevented from availing

himself of it.” Moore,517 F.3d at 725.

11



The Supreme Court stated Rossthat an administrative remedy is available if it is
“capable of use’ to obtain ‘some relief fahe action complained of 136 S. Ct. at 1859
(quoting Booth 532 U.S. at 738). Thus, an inmate me@iplete the prison’s internal appeals
process, if possible, before bringing suBee Chase286 F. Supp. 2d at 529-30. As a prisoner,
plaintiff is subject to the strict reqaments of the exhaustion provisionSee Porter v. Nussle
534 U.S. at 528 (no distinction is made witlspect to exhaustion requirement between suits
alleging unconstitutional conditions and suits alleging unconstitutional conduct). Exhaustion is
also required even though the eélsought is not attainable tugh resort to the administrative
remedy procedureSee Booth532 U.S. at 741.

The Ross Court outlined three circumstanceghen an administrative remedy is
unavailable and an inmate’s dutyexhaust available remedies “da®t come into play.” 136 S.
Ct. at 1859. First, “aadministrative procedure imavailable when (deip what regulations or
guidance materials may promise) it operates as a simple dead end—uwith officers unable or
consistently unwilling to providerng relief to aggrieved inmates.Id. at 1859. Second, “an
administrative scheme might be so opaque thadbmes, practically speaking, incapable of use.
In this situation, some mechanignxists to provide relief, but nardinary prisoner can discern or
navigate it.” Id. The third circumstance arises when $pri administrators thwart inmates from
taking advantage of a grievance process througthimation, misrepresenia, or intimidation.”

Id. at 1860.

On the record before the court, Defendahtive not proven as matter of law that
Plaintiff failed to exhaust “available” remediestbat correctional staff did not thwart him in his
effort to do so. Plaintiff claims that thewalibrary at DRCF was so lacking at the time he

attempted to pursue his administrative remedieshatould not research the Code of Maryland

12



Regulations. He further alleges that grievafarens were unavailable to him. Additionally, it
appears that Plaintiff filed §iARP regarding his industriatedits on April 14, 2016 (See ECF
No. 16-3, p. p. 11-22) but the Warden inexplicathig not respond until almost a year later on
March 20, 2017id., p. 23). Given the diftulties Plaintiff has catalogued regarding accessing
and pursuing the grievance process, Defendants’ affirmative defense fails.

B. Supervisory Liability

It is well established that the doctrine relspondeat superior does not apply in § 1983
claims. See Love-Lane v. MartirB55 F.3d 766, 782 (4th Cir. 200&)o respondeat superior
liability under 8§ 1983);see also Trulock v. Freel275 F.3d 391, 402 (4th Cir. 2001) (no
respondeat superior liability inBivenssuit). Liability of supervisory officials “is not based on
ordinary principles of respondeat superior, bather is premised on ‘a recognition that
supervisory indifference or tacit authorizatioh subordinates’ misconduct may be a causative
factor in the constitutional injuries they inflict on those committed to their caf@aynard v.
Malong 268 F.3d 228, 235 (4th Cir. 2001) (quotiBakan v. Porter737 F.2d 368, 372 (4th Cir.
1984)). Supervisory liability ured 8 1983 must be supportedtiwevidence that: (1) the
supervisor had actual or constructive knowledge ks subordinate was engaged in conduct that
posed a pervasive and unreasonable risk of constiédtiojury to citizens like the plaintiff; (2)
the supervisor’'s response to tkeowledge was so inadequatetashow deliberate indifference
to or tacit authorization of the alleged offenspractices; and (3) there was an affirmative causal
link between the supervisor's inaction and thetipalar constitutional injury suffered by the
plaintiff. See Shaw v. Stroud3 F.3d 791, 799 (4th Cir. 1994). Other than the denial of work
release privileges, Plaintiff has failed to allegeich less demonstrate, any personal involvement

by Warden Campbell in any of the claims alleged.
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C. Job Assignment and Work Release

As a general matter, prisonerg aot constitutionally entitled to participate in programs or
hold job assignments. Absent a showing g@nsgicant hardship, theemoval from a job or
program does not give rise to a constitutionalnelai“[GJiven a valid conviction, the criminal
defendant has been constitutionally deprived ofibésty to the extent that the State may confine
him and subject him to the rules of its prisostsyn so long as the conditions of confinement do
not otherwise violate the ConstitutionMeachum v. Fano427 U.S. 215, 224 (197&ge also
Sandin v. Conner515 U.S. 472 (1995), requiring an atgdi and significant hardship as
prerequisite to creation of a caimgtionally protected liberty intest. A protected liberty interest
under this standard “will be generally limitdd freedom from restraint which, while not
exceeding the sentence in such an unexpecteshenas to give rise to protection by the Due
Process Clause of its own force . . ., nonetkdlaposes atypical and significant hardship on the
inmate in relation to the ordinaincidents of prison life.”"Sandin 515 U.S. at 484.

“Absent a state created liberty right, assigminto a work release center is within the
discretion of prison officials. . . Beasley v. Duncil792 F. Supp. 485, 486 (S.D.W. Va. 1992),
aff'd sub nom. Hundley v. Ska8fF.3d 1106 (4th Cir. 1993) (citirgtizer v. Paderick569 F.2d
812 (4th Cir. 1978)Gaston v. Taylar946 F.2d 340 (4th Cir. 1991))here is no liberty interest
in Maryland work release programSee Holmes v. Robinsa®d Md. App. 144, 153, 578 A. 2d
294, 298 (1990) (finding no state-created libertteliest in a particular work assignment in
Maryland). Denial of particigeon in or removal from a work-release program is simply not an
atypical and significant hardshisee Kitchen v. Upsha®86 F. 3d 179, 186-87 (4th Cir. 2002)
(holding no constitutionally pretted liberty interest in initial work-release determinalipns

Dominique v. Weld73 F. 3d 1156, 1160 (1st Cir. 1996) (halglremoval from work release and
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transfer to medium sedty prison not an “gypical and significant hardship”allender v. Sioux
City Residential Treatment Facility8 F. 3d 666, 669 (8th Cir. 1996) (holding revocation of
work release was not an atydica significant deprivation).

Similarly, Plaintiff's claims regarding hipb assignments preventing him from earning
the maximum number of diminution of confinemengdits fails. The lackf opportunity to earn
or have applied diminution credits is not an atypical and significant hardSkegBulger v. U. S.
Bureau of Prisons65 F.3d 48, 50 (5th Cir. 1995) (holdingrtenation from UNICOR job did not
impose an atypical and significantrighip on the inmate). There m® constitutional right to
participate in any particular in-prison prograt@ee, e.g., Meachud®27 U.S. at 224-23aoli v.
Lally, 812 F.2d 1489 (4th Cir. 1987Qee also Carter v. Morrjsl64 F.3d 215, 220-21 (4th Cir.
1999); West v. Atkins815 F.2d 993, 996 (4th Cir. 198T&v'd on other grounds487 U.S. 42
(1988);Garrett v. Angelone940 F. Supp. 933, 942 (W.D. Va. 1998if,d, 107 F.3d 865 (4th Cir.
1997) (no constitutional right to jadr rehabilitation in prison)Penrod v. Zavarag94 F.3d 1399,
1406 (10th Cir. 1996) (no cortiional right to job).

Because it is well established that prisoners do not have a constitutional right to access
programs or to demand to be housed in one prsosus another, absemshowing of significant
hardship, the portion of Plaintiff's complaint redeng these allegations must be dismissed. To
the extent Plaintiff claims that written directives regarding his meeting with case management
staff were not followed to the letter in reviewihgp suitability for work release or assignment to
particular jobs, the adoption of pexural guidelines does not give rise to a liberty interest; thus,
the failure to follow regulations does not, in andtsélf, result in a violation of due procesSee

Culbert v. Young834 F.2d 624, 628 (7th Cir. 1987).
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To the extent Plaintiff claims that the failugeassign him to particular prison jobs and/or
work release resulted in his being under comgendsais claim also fails. An inmate is not
constitutionally entitled to be paid for doing a prison jdhigler v. Lowrie 404 F.2d 659, 661
(8th Cir. 1968)Borror v. White 377 F. Supp. 181, 183 (W.D. Va. 197¥IcLaughlin v. Royster
346 F. Supp. 297, 311 (E.D. Va. 197¢§. Draper v. Rhay315 F.2d 193, 197 (9th Cir. 1963)
(unpaid prison labor not involuntaservitude under 13th Amendmendjzcord Newell v. Davjs
563 F.2d 123 (4th Cir. 1977) (per curiawWashlefske v. WinstpA34 F.3d 179, 184-85 (4th Cir.
2000) (“Inmates can be put to vkowithout compensation”).

Each of Plaintiff's claims mgarding his job and work releasissignment are thus subject
to dismissal.

D. Accessto Courts

Prisoners have a constitutionally moted right of access to the courtSeeBounds v.
Smith 430 U. S. 817, 821 (1977). However,

Boundsdoes not guarantee inmates the wherewithal to transform themselves into

litigating engines capable difing everything from shareholder derivative actions

to slip-and-fall claims. The tools it gqaires to be provide are those that the

inmates need in order to attack their secésndirectly or collaterally, and in order

to challenge the conditions of theiordfinement. Impairment of any other

litigating capacity is simply one of thacidental (and perfectly constitutional)

consequences of convimh and incarceration.
Lewis v. Caseyb18 U. S. 343, 355 (1996).
“Ultimately, a prisoner wishing to establish an unconstitutional burden on his right of

access to the courts must show “actual injury”‘ttee capability of bringing contemplated
challenges to sentences or conditionsaifinement before the courts.O’Dell v. Netherland
112 F. 3d 773, 776 (4th Cir. 1997) (quotibgwis 518 U.S. at 355). “The requirement that an

inmate alleging a violation oBounds must show actual injury derives ultimately from the
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doctrine of standing, a constitutional principle thegvents courts of law from undertaking tasks

assigned to the political branched.ewis 518 U.S. at 349. Actual injury occurs when a prisoner
demonstrates that a “nonfrivoldusnd “arguable” claim was lostelsause of the denial of access

to the courts.ld. at 399.

In Christopher v. Harbury536 U.S. 403, 403 (2002), the Court characterized access-to-
the courts claims as being in one of two categorielsat 413-14. The first, termed “forward
looking claims,” are cases where @ificial action frustrates a plaiffts ability to bring a suit at
the present timeJennings v. City of StillwateB83 F.3d 1199, 1208-09 (10th Cir. 2004). The
second class, termed “backward looking clainesjse when a Plaintiff alleges that a specific
claim “cannot be tried (or tried with all the evide) [because past official action] caused the loss

or inadequate settlemeat a meritorious case.’ld. at 1208. In this way, the official action is

said to have “rendered hollow [the plaintff'right to seek redress’ “in the courtkl. (quoting
Christopher 536 U.S. at 415 (brackets in origlh(internal citations omitted)).

Whether the claim is forward or backwalabking, a prisoner claiming he was denied
access to the courts ultimatemgust prove he suffered an actual injury by showing that the
defendant’s acts hindered his abilibypursue a nonfrivolous legakain. Conclusory allegations
are not sufficient in this regardSee Wardell v. Duncam70 F.3d 954, 959 (10th Cir. 2006)
(denying access to court claim based on allegation that petition for a writ of certiorari had, for
unspecified reasons, been dismissed and wpkratiff did not even mention the point on
appeal). The right of accesstt® courts is “ancillar to the underlying claim, without which a
plaintiff cannot have suffered injutyy being shut out of court.Christopher 536 U.S. at 415.

Plaintiff must establish #t his underlying claim was$nonfrivolous” or “arguable.”

Christopher v. Harbury536 U.S. at 415. “[T]he predicattaim [must] be described well enough

17



to apply the ‘nonfrivolous’ testral to show that the ‘arguableature of the underlying claim is
more than hope.”ld. at 416 (footnote omitted). A prisoner’s right to access the courts does not
include the right to prent frivolous claims. Lewis v. Casey518 U.S. at 353 n.3. It is not
enough that a prisoner is prevented from filing ¢ase, he must also show that his claim had
merit. More than conclusomllegations, as offered here ré&xjuired to shovactual injury.

“To state a claim that the delay or nondelivefylegal mail deprivecim of meaningful
access to the courts, a prisoner must allege adverse consequence resulting from the delay or non-
delivery.” Pearson v. Simms45 F. Supp. 2d 515, 519 (D. Md. 2008if,d, 88 F. App’x 639
(4th Cir. 2004) (quotingVhite v. White886 F.2d 721, 724 (4th Cir. 1989)). Plaintiff cannot meet
this burden as the evidence demonstratesamhaine occasion his outgg mail was apparently
tampered with. Correctional staff immedigtddrought the damaged enepe to Plaintiff’s
attention. Plaintiff was able tee-mail the documents to th€&® which indicated timely receipt
of same and directed Plaintiff to supplemem gnoceedings. Plaintiff, through his own accord,
failed to comply with the directives of the IGO. This single occurrence of interference with
Plaintiff's outgoing mail, which Platiff has failed to attribute to any particular employee, is
insufficient in this case to demonstrate any injury to Plaintiff.

Plaintiff's claims that DRCF offered no asseto the library and/or no access to legal
materials in its library aef January 5, 2017 (ECF No. 1 at pECF No. 6 at p. 8)and that as of
May 4, 2017, the library offered the out of datel @haccessible materials (ECF No. 6 at p. 8) are
likewise unavailing. Even if Plaintiff did not have access to legal materials as he alleged, he has
not established any resulting harm as requiredustain a claim. As noted above, Plaintiff's

complaint was received and docketed by the |@@h the IGO directing he supplement the
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filing. He was also able to file this case.aiBtiff has failed to demonstrate how he was injured
by the allegedly deficient library at DRCF.

Plaintiff's claim that the lack of accessA®P forms unconstitutionally denied him access
to the courts, also must fail. “[Ijlnmates havecoostitutional entitlement or due process interest
in access to a grievance procedur&boker v. S.C. Dep't of Coyr855 F.3d 533, 541 (4th Cir.
2017) (discussingdams v. Rice40 F.3d 72 (4th Cir. 19943ee Robinson v. Wexfor2l017 WL
4838785, at *3 (D. Md. Oct. 26, 2017) (“[E]Jven assumiagguendq that defendants . . . did not
satisfactorily investigate or spond to plaintiffs administteve grievances, no underlying
constitutional claim has been stated.”). The passage of the Prison Litigation Reform Act (PLRA),
42 U.S.C. § 1997e(a), makes the issue less cleagerd to a claim of deal of access to the
courts arising from the denial atcess to a prison grievance @e&x As noted above, the PLRA
requires exhaustion of administrative remedlesfore a federal &on concerning prison
conditions may be filg by a prisoner.

Assuming,arguendq that correctional staff did not ssfactorily investigad or respond to
Plaintiff's remedy requests in antely fashion, or failed to pride him with forms for pursuing
administrative remedies, Plaintiff's claim fails las has not alleged, much less demonstrated, any
injury as a result of the alleged failure to pravirms, or to process his ARPs. As previously
noted, Plaintiff was able to pursue each stafjghe grievance process regarding his claim
concerning his job assignmentdhe IGO’s February 21, 2017, letter notified Plaintiff that his
grievance failed to state a claim for several reasnose of which were related to Plaintiff's
complaints regarding the ARP process. Rather, Plaintiff’'s complaint with the IGO was dismissed due
to his failure to provide all appropriate paperkvoiThe complaint was not dismissed because it was
on the wrong form. Rather, the dismissal was based on Plaintiff's failure to include particular
documents with his IGO filing.
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E. Retaliation

“Retaliation, though it is not expresslyfeered to in the Constitution, is nonetheless
actionable because retaliatory actions may tendhtt individuals’ exercse of constitutional
rights.” ACLU of Maryland, Inc. v. Wicomico Cty., M899 F.2d 780, 785 (4th Cir. 1993) (citing
Perry v. Sindermanm08 U.S. 593, 597 (1972)). A prisoneckim that prison officials have
retaliated against him for engagiin protected conduct is grount@a the First AmendmentSee
Mt. Healthy City Sch. Dist. Bd. of Educ. v. Dey@9 U.S. 274, 285-87 (1977)haddeus-X v.
Blatter, 175 F.3d 378, 388 (6th Cir. 199®n(bang. A prisoner’s clearly established rights are
violated when a prison official retaliategainst an inmate for filing a grievandg@ooker 855
F.3d 533, 546 (4th Cir. 2017).

In order to prevail on a claimof retaliation, Plaintiff must deonstrate (1) he engaged in
protected First Amendment activity, (2) defendatttok action that adversely affected him, and
(3) a causal relationship between the praa@ctivity and the defendant’s condu®te Martin v.
Duffy, 858 F.3d 239, 249 (4th Cir. 2017).

To make out a retaliation claim under § 1983%howing of adversity is essentighCLU
of Maryland, Inc, 999 F. 2d at 785 (citation omitted). “Tphkintiff bears the burden of showing
that the conduct at issue waenstitutionally protected and ahthe protect conduct was a
substantial or motivating factor the prison officials’ decision."Graham v. Hendersqr89 F.3d
75, 79 (2d Cir. 1996) (citin@oyle 429 U.S. at 287). The inmate stallege facts sufficient to
show that the alleged aat retaliation had a chillingffect on his exercisef the right of access to
the courts. ACLU of Maryland,999 F.2d at 784. The retaliatory actions must be likely to deter

“a person of ordinary firmness’ from ¢hexercise of First Amendment right€€bnstantine v.
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Rectors & Visitors of George Mason Univ4ll F.3d 474, 500 (4th Cir. 2006) (quoting
Washington v. Cnty. Of Rocklari2li’3 F.3d 310, 320 (2d Cir. 2004) (Sotomayor, J.)).

In the prison context, the Plaintiff must ddish that the prison authorities’ retaliatory
action did not advance the iigtion’s legitimate goals ofpreserving internal order and
discipline, or that it was not narrowly tailored to achieve such gdrilszo v. Dawsqri/78 F.2d
527, 532 (9th Cir.1985) (citations omitted). Thegarvation of internal order and discipline
constitutes a legitimate goal tife correctional institutionld. at 532. Claims of retaliation in the
prison context are treated with skepticism “because ‘[e]very acsaiptine by prison officials is
by definition ‘retaliatory’ in the sense thaté@sponds directly to prisoner misconductCbchran
v. Morris, 73 F.3d 1310, 1317 (4th Cir. 1996) (quotiddams v. Riced0 F.3d 72, 74 (4th Cir.
1994)).

Additionally, Plaintiff must deonstrate that the protected activity was the “but for’
cause of the adverse employment action allegedipath v. Bd. Of Governors Marshall Univ
447 F.3d 292, 318 (4th Cir. 2006). Causation carmnfmred when the adverse action occurs
close in time to the plaintiff gngaging in a protected activitgee Foster v. Univ. of Maryland E.
Shore 787 F.3d 243, 253 (4th Cir. 2015). Defentda can however offer legitimate and
permissible reasons for their action inder to refute Plaintiff's evidence.See Guessous V.
Fairview Prop. Invs., LLC828 F.3d 208, 217 (4th Cir. 2016).

Here, Plaintiff's conclusoryallegations of retaliation in the tampering with his mail,
delaying processing of his vendoreci, and denial of work releasal. Plaintiff admits that
correctional staff presented him with the “tampretter on February 13, 2017, and that he was
provided the opportunity to resubmit same. EGFE 6 p. 9. The unident#d correctional staff's

handling of Plaintiff's mail faciliated his access to the grievancecpss as well as his ultimate
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access to the courts, rather than hindering sasnPlaintiff claims. The alleged delay in the
processing of his vendor check is not demonstrated by the record. Moreover, even if the check
had been delayed as allegdlaintiff has failed to demotrate how the delay evidences a
motivation to interfere with i constitutional rights. Furtheby his own admission, Plaintiff
indicates that the finaie department at DRCF is poorlyn; frequently making errors in the
processing of inmates’ money. ECF No. 21, p. Bastly, as noted lmve, Plaintiff has no
constitutional right to work release. Defendaxytlains that the denial of work release was based
upon public safety considerationsdamwas within the Warden’s dis¢ien. Plaintiff has failed to
produce any evidence to contradict this claim.

Lastly, Plaintiff has failed to demonstrate aquieed any chilling effect as a result of the
alleged retaliatory conduct. Aftéhe allegedly retaliatory condud®laintiff instituted this case
and prosecuted same, he also filed additionalimidtrative grievances and prosecuted same to
the 1GO level. In light of the foregoing, Pl&fh has failed to demonstrate how the allegedly
retaliatory conduct chilled the exése of his right to access theurts and his claim fails.

Conclusion

Defendant’s dispositive motion will be granted separate Order follows.

[
Februarys, 2018 DEBORAHK. CHASANOW
UnitedState<District Judge

® Having found no constitutional violation, the court need not address Defendant's claim of qualified

immunity.
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