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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

ALEEA PROCTOR, *
Plaintiff, *
V. * Case No.: PWG-17-113
WELLSFARGO BANK, N.A. etal., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

On September 13, 2007, Plaintiff Aleeao€&or obtained a $126,889.98 mortgage loan
secured by the real propedkie purchased at 2066 Shadgsikenue, Suitland, Maryland 20746
(the “Property”). Am. Complff 20-21, ECF No. 20. After a émlosure action was initiated
against Proctor in the CirduCourt for Prince George’s County, Case No. CAEF15-00209 (the
“Foreclosure Action”),id. T 31, resulting in the sale of tReoperty and a state court Order of
Judgment awarding possession of the Property to Deferigeadéral National Mortgage
Association (“Fannie Mae”), Pramr filed suit in this Court. ECF No. 1. In addition to Fannie
Mae, Defendants include Wells Fargo, N.A. (“WedHargo,” and together with Fannie Mae, the
“Lenders”); the “Substitute Trustees” who intd the Foreclosure ActiolHoward N. Bierman,
Joshua Coleman, Nicholas @eck, Jacob Geesing, Richard &oldsmith, Jr., Elizabeth C.
Jones, Jason Kutcher, Pratima Lele, LudeeRafthy-Green, and Carrie M. Ward); and Prince

George’s County Sheriff Melvin High. Am. Compl.

! For the purposes of resolving Defendants’ wmmidi to dismiss, | accept the facts alleged in
Proctor's Amended Complaint as truee Aziz v. Alcolaé58 F.3d 388, 390 (4th Cir. 2011). |
also take judicial notice of the stateurt records for the Foreclosure ActioSeeFed. R. Evid.
201(b).
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Currently pending are Sheriff High’s Motion Rismiss or for Summary Judgment, ECF
No. 26, which the parties fully briefed, ECF N@6-1, 28, 29; the LenderMotion to Dismiss,
ECF No. 31, which the parties fully briefed, ECFIN81-1, 39, 43; and tlfeubstitute Trustees’
Motion to Dismiss (adopting the Lenders’ argums®, ECF No. 40, which the parties fully
briefed, ECF Nos. 46, 47. A hearing is not necess8gelLoc. R. 105.6. Becauses judicata
bars Proctor’s claims against the Lenders aredStubstitute Trustees, | will dismiss the claims
against them without reachingettalternative grounds Defendantsseafor dismissal. Proctor
also fails to state a claim against Sheriff Higtnis official or indivdual capacity. Accordingly,

| will dismiss the claims against him.

Background

Proctor used her Property $ecure a $126,889.98 mortgage loan and executed a Deed of

Trust on the Property in favor of the originlender, Wachovia Bank, N.A. (“Wachovia”).
Thereafter (presumably because Proctor fell behind on her mortgage payments, although none of
the parties state the reason for the Forecto#wtion or whether Proctor was current on her
mortgage payments), Wells Fargaet Wachovia—appointed the Substitute Trustees pursuant

to the Deed of Trudo initiate foreclosure pceedings. Am. Compl. § 26. Proctor claims that
Wells Fargo was not the guer holder of the Deed of Trust atietrefore lacked the authority to
foreclose on her Property throughe Substitute Trusteesld. Yet, Wells Fargo acquired

Wachovia in 2010 SeeWachovia’s Institution HistoryNat'l Info. Ctr., ECF No. 31-2.

2| take judicial notice of Wachovia’s Institoti History, which appears on the Federal Reserve
Board’s National Informion Center web pageSeeFed. R. Evid. 201(bB03(8)(a), and 902(5);
see also Kalos v. Centennial Sur. Assads. CCB-12-1532, 2012 WL 6210117, at *2 (D. Md.
Dec. 12, 2012) (“[A] court may take judicial nogi of facts from a prior judicial proceeding
when theres judicatadefense raises no disputed issue of fact.” (Qquodindrews v. Daw201
F.3d 521, 524 n.1 (4th Cir. 2000pyer v. Maryland State Bd. of Edud.87 F. Supp. 3d 599,



The Substitute Trustees filed the Foreclosiicgon against Proctor in the Circuit Court
for Prince George’s County, Am. Compl. § 3hdaProctor filed counterclaims against the
Substitute Trustees, which the court dissaed with prejudice. State Ct. Docket,
http://casesearch.courts.state.md.us/casdgeajuiryDetail.jiseaseld=CAEF1500209&loc=65
&detailLoc=PGV. The Property was sold thgbuthe Foreclosure Action, and the state court
ratified the sale on March 22, 201Bl. On September 13, 2016, thatstcourt entered an Order
of Judgment awarding possessiortttg Property to Fannie Madd. Proctor filed a motion to
vacate the judgment, which the court denidd. The court issued a Writ of Possession on

September 21, 2016 for the Prince George’s County Sheriff to Sédve.

At that point, when an Ordeof Judgment had been ergd but the Foreclosure Action
remained open, Proctor filed a 63-page complairthis Court on January 13, 2017, alleging
violations of the Racketeer Influenced a@orrupt Organizations Ac(*RICO”), 18 U.S.C.

8 1962(a), (c), (d), as well asher federal and state law clairagsing from the foreclosure of
her Property. ECF No. 1. She named the Lend#edls Fargo’s Senior Vice President Michael
J. Heid and Vice President @ia Ann Hernandez, BWW Law Group, LLC (“BWW”), Sheriff
Melvin High, and “DOES 1 through 15" as Defendantd. She also sought “declaratory and

injunctive relief as to the planned unfavseizure of the Plaintiff's house.ld. at 54.

The named Defendants noted their intent l® fiotions to dismiss, ECF Nos. 6, 10, 15,

and | permitted Plaintiff to filean amended complaint to adds the deficiencies Defendants

608 (D. Md. 2016) (“[E]ven at the pleading stages @ourt ‘may take judial notice of matters
of public record, including court dradministrative filings.” (quotindg-akhoury v. Great N. Ins.
Co, No. WDQ-12-0268, 2012 WL 1554487, at *1 n.1 (D. Md. Apr. 30, 20h#jy, 685 F.
App’x 261 (4th Cir. 2017).

3 “Sheriff Russell” later filed a return of service of the Writ of Possession.Additional facts
with regard to service of the Writ appeartive section discussing the claims against Sheriff
High.



raised before Defendants filed their motioApr. 17, 2017 & Apr. 19, 2017 Ltr. Orders, ECF
Nos. 12, 16. | cautioned thahyadismissal of Plaintiff's clans based on a ground raised in
Defendants’ pre-motion conference requests woeldavith prejudice. Apr. 17, 2017 & Apr. 19,

2017 Ltr. Orders; May 15, 2017 Ltr. Order, ECF No. 25.

Plaintiff filed a verifiedAmended Complaint, ECF N@O, removing BWW, Heid and
Hernandez as Defendants and adding the Substitute Trustees as DefefdaRtss Opp’n to
Lenders’ Mot. § 5, ECF No. 39.In her Amended Complaint, Proctor also abandoned her RICO
claims. With regard to the Lenders, she allegesngful foreclosure and elations of the Fair
Debt Collection Practices A¢tFDCPA”), 15 U.S.C. § 1692t seq. Maryland Consumer Debt
Collection Act (“MCDCA”"), Md. Code Ann., Com. Law § 14-2@t seq. Am. Compl. 11 42 &

44. She also sues Wells Fargo for breach of aohéind violations of the Real Estate Settlement
Procedures Act (“RESPA”), 12 U.S.C. 88 2601-26 M. Compl. 1140 & 43. She brings a
claim for slander and to quiet title against Fannie Nief] 41. As for Sheriff High, she claims
civil rights violations.Id. § 46. Additionally, she seeks injunativelief againsall Defendants.

Id. 1 45.

Sheriff High and the Lenders moved to dismiss, ECF Nos. 26 & 31, and the Substitute
Trustees filed a pre-motion conference request vagard to filing a motion to dismiss. ECF
No. 35. | permitted them to fila motion that adopted the grourttiat the other Defendants had

raised, stating that any dismissal on those growwldd be with prejudie as Plaintiff already

* Based on Proctor's Amended Complaint and her assertions in her Opposition to the Lenders’
Motion to Dismiss, | denied the Motion to Digs that BWW had filed, ECF No. 33, as moot.
July 6, 2017 Ltr. Order, ECF No. 41. The Claihall also terminate Heid and Hernandez as
Defendants in light of the Amended Complaintldroctor’'s assertions in her Opposition to the
Lenders’ Motion to Dismiss.



had the opportunity to amend to address those grounds. | also permitted them to address any

new grounds. June 22, 2017 Ltr. Order, ECF No. 38.

Standard of Review

The Lenders, Sheriff High, and the Substitutasiees move to dismiss pursuant to Rule
12(b)(6), under which Proctor’s pleadings are subject to dismissal if thy]‘fo state a claim
upon which relief can bgranted.” Fed. RCiv. P. 12(b)(6}. A pleading must contain “a short
and plain statement of the claim showing thatgleader is entitled to relief,” Fed. R. Civ. P.
8(a)(2), and must state ‘@ausible claim for relief,”Ashcroft v. Igbgl 556 U.S. 662, 678—-79
(2009). “A claim has facial plausibility when tf@aimant] pleads factuaontent that allows the
court to draw the reasonable inference tih&t [opposing party] is liable for the misconduct
alleged.”lgbal, 556 U.S. at 678 Although courts should constrygeadings of self-represented
litigants liberally,Erickson v. Pardus551 U.S. 89, 94 (2007), legabnclusions or conclusory
statements do not sufficigbal, 556 U.S. at 678.”"Moore v. JordanNo. TDC-16-1741, 2017

WL 3671167, at *4 (D. Md. Aug. 23, 2017).

Rule 12(b)(6)’'s purpose “is togethe sufficiency of a [claim] and not to resolve contests
surrounding the facts, the niter of a claim, or the aggpicability of defenses.’Velencia v.
Drezhlg No. RDB-12-237, 2012 WL 6562764, at ¢@. Md. Dec. 132012) (quotingPresley v.
City of Charlottesville464 F.3d 480, 483 (4th Cir. 2006)). If affirmative defense, such ass
judicata, “clearly appears on the face of the [plead,” however, the Gurt may rule on that

defense when considering a motion to disnf&dos v. Centennial Sur. Assacklo. CCB-12-

® Although Sheriff High’s motion is, in the altetthae, for summary judgment, and he attaches
an affidavit in support of his motion ECF No. 26-and Proctor attaches an affidavit to her
opposition, ECF No. 28-1, | will resolve it agvtion to dismiss and exclude the attachments
from consideration in this rulingSeeFed. R. Civ. P. 12(d).



1532, 2012 WL 6210117, at *2 (D.dMDec. 12, 2012) (quotirgndrews v. Daw201 F.3d 521,

524 n.1 (4th Cir. 2000) (citation and quotation marks omitted)).
Discussion

Claims against the L enders and the Substitute Trustees

Proctor brings various federal statutory amatestort claims against the Lenders and the
Substitute Trustees. Am. Compl. 1 40-45. #&poase, these Defendants raise various grounds
for dismissal, one of which is tlefirmative defenseof res judicata or claim preclusion When,
as here, federal court litigants assert thatadestourt judgment has preclusive effect, “[the]
federal court must give to [thefate court judgment the same preclusive effect as would be given
that judgment under the law of the Statavhich the judgment was renderedligra v. Warren
City Sch. Dist. Bd. of Educt65 U.S. 75, 81 (1984). Under Maryland Jawes judicata or claim
preclusion, provides groundigr dismissal if a defendant estabks that “(1) the present parties
are the same or in privity with the parties to the earlier dispute, (2) the claim presented is
identical to the one determined in the priojuditation, and (3) there has been a final judgment
on the merits.’"Capel v. Countrywide Home Loans, lhdo. WDQ-09-2374, 2010 WL 457534,
at *3 (D. Md. Feb. 3, 2010) (citinénne Arundel County Baf Educ. v. Norville887 A.2d

1029, 1037 (Md. 2005)).
1. Same parties

In the Foreclosure Action, Proctor was tlefendant and Ward, Bierman, Geesing, Lele,
Monto and Coleman (“WBGLMC?"), acting as substittitestee, was the plaintiff. Here, Proctor
sues the Lenders, the Substitute Trustees, and Sheriff High (who does natagaditataand

whom | will not consider for purposes of this discussion). The Lenders argue that “for the



purposes of res judicata, [these in privity with the Substite Trustees” because Wells Fargo
was the mortgage servicer at the time of thee€losure Action and FairmmMae owned Proctor’s
mortgage at the time. Lenders’ Reply 1-2. Prnodtes not dispute that the Substitute Trustees,
whom she sues in their official capacity, were parteeor in privity with the plaintiff in the state
court action. Pl.’s Opp’n to Sub. Trs.” Mot. 7-9. Nor does sbutie that the owner or servicer
of the mortgage would be in privity with the stibge trustees. Indeed, when a substitute trustee
“prosecute[s] [a] state court foreslure action on behalf of [a mgage servicer], which in turn
serviced the underlying mortgage on behalf bé[tender],” the servicer, lender and substitute
trustee share “the same right to foreclose an [Hubject] mortgage,” sh that “the privity
component of claim prégsion is satisfied.Jones v. HSBC Bank USA, N.A44 F. App’x 640,
644 (4th Cir. 2011) (unpublished) (noting thatinyanwutaku v. Fleet Mortg. Group, In85 F.
Supp. 2d 566, 571 (D. Md. 2000), this Court foupdyvity, under Maryland law, between
substitute trustee who filedrior foreclosure action anguccessor holdersf the underlying

mortgage note” (emphasis added)).

Rather, Proctor opposes the applicatiomesf judicatato her claims against the Lenders
on the basis that Wells Fargo has not “produce[djngle document attesy to its status as
noteholder and thus it cannot dgish privity with the substitutdrustees.” Pl.’s Opp’n to
Lenders’ Mot. 7. But, | “take][] judicial note&cof the fact that . . . on or around March 20, 2010,
Wachovia merged with Wells FargoWells Fargo Bank, Nat'l| Assm. KT Mech. Contractors,
Inc., No. 11-850-AW, 2011 WL 5005994, &i (D. Md. Oct. 18, 2011)see Wachovia’s
Institution History, Nat'l Info. Ctr.fed. R. Evid. 201(b), 803(8)(a), 982. “As a result of the]]
merger[], Wells Fargo is the successor to Wachovia with respect to the loan documents

evidencing the obligations of [Proctor]Wells Fargo 2011 WL 5005994, at *1. | am satisfied



that there is no plausible basis for disputingt tthe Foreclosure Action was between the same
parties as the Substitute Trustees and the Lenders or their prdgesones 444 F. App’x at

644; Anyanwutaku85 F. Supp. 2d at 571.
2. Same claims

Under Maryland law, courts apply the trangacttest to determine whether claims are
identical. SeeKent Cty. Bd. of Educ. v. Bilbrough25 A.2d 232, 238 (Md. 1987). “Under the
transaction test, a ‘claim’ includeall rights of the plaintiff taoemedies against the defendant
with respect to all or any part of the transactmmseries of connectedatisactions, out of which
the claim arose.Boyd v. Bowen806 A.2d 314, 325 (Md. CBpec. App. 2002) (citingfWB
Bank v. Richman731 A.2d 916, 928 (Md. 1999)). Notabhgs judicatabars not only claims
from the original litigation, butlso other claims that could e been brought in the original
litigation. Id. (citing Gertz v. Anne Arundel Cty661 A.2d 1157, 1161 (Md. 1995)). This Court
consistently has held thaes judicatabars collateral attackn foreclosure judgmentsSee
Prudencio v. Capital One, N.ANo. PWG-16-2693, 2016 WL 6947014,*3 (D. Md. Nov. 28,
2016) (concluding that the second element was figgtidbecause “all of Plaintiffs’ present
claims” of violations of the FDCPA, the REAPand RICO; negligenceyreach of fiduciary
duties; fraud and misrepresentation; civil conspiracy; and intentional infliction of emotional
distress “could have been raisedhe foreclosure action”jones v. HSBC Bank USA, N.No.
RWT 09CV2904, 2011 WL 382371, at *5 (D. Md. &ze3, 2011) (holding that claims for
violations of the FDCPA, breach of fiduciary guaind fraud could not be brought in this Court,
as the claims could have been edisn the foreclosure proceedingjf'd, 444 F. App’x 640 (4th

Cir. 2011);Anyanwutaku85 F. Supp. 2d at 571 (concludingtiplaintiff's claims for,nter alia,



illegal foreclosure, fraud and misrepretion, and conspiracy were barredreg judicataas

the claims concern the same transaction).

As noted, Proctor claims that the Lendexsd the Substitute Trustees wrongfully
foreclosed on her Property, and she seeks injunctive relief. Am. Compl. 1 44, 45. Additionally,
she brings a claim for slander and to quiet title against FannielMdg41. The crux of these
claims is that the Lenders dibt properly hold the Deed of 0st, such that they could not
appoint the Substitute Trustees to foreclose erPitoperty, and therefore the Foreclosure Action
was litigated without authority. Additionallypatradicting her own asg®sn that Wells Fargo
does not hold the Deed of Trust, Proctor swasdls Fargo for breach dhat contract and the
Note and claims that Wells Fargad the Substitute Trustees, in servicing the loan and initiating
the Foreclosure Action, violated the FDCPAdahe MCDCA, and Wells Fargo violated the
RESPA. Am. Compl. 11 40, 42, 43. These claimsp,alelate to Defendants’ handling of her

mortgage loan, culminating the Foreclosure Action.

Thus, the state court Foresure Action and the present case relate to the same
transaction or occurrence: the Note and Deédrust on the Property and the Foreclosure
Action that resulted when Proctor apparently thile make payments. Thedore, all of Proctor’s
present claims against the Lenders and the Suiesfittustees could have been raised in the
foreclosure actionSeePrudenciq 2016 WL 6947016, at *3 (FDCPAnd RESPA claims and
state tort claims could haveedén brought in foreclosure actiorBullock v. Ocwen Loan
Servicing, LLC No. PJM-14-3836, 2015 WL 5008773, at (3. Md. Aug. 20, 2015) (finding
that plaintiffs FDCPA and RESPA “statutory alas [we]re premised on [plaintiff’'s] contention
that the Defendants lacked the legal authoritgriforce the note and deed of trust” and therefore

“the statutory claims ar[o]se out of the sameesedf transactions” as the state foreclosure action



and were barred undegs judicatg; McCreary v. BenificiaMortg. Co. of Md.No. AW-11-CV-
01674, 2011 WL 4985437, at *4 (D. Md. Oct. 18, 2011) (dismissingesrnjudicatagrounds
plaintiff's claims,inter alia, for fraud, fraudulent misrepresentation, and intentiorfiction of
emotional distress, as “Plaintiff had a fair ogpaity to present claims against Defendants
during the prior foreclosure proceedingsJgnes 2011 WL 382371, at *5 (FDCPA claim and
state tort claims could have been brought in foreclosure a&imygnwutaku85 F. Supp. 2d at
571 (illegal foreclosure claim anstate tort claims could havieeen brought in state court

foreclosure action). Thus, Defemds have satisfied the secoglément of claim preclusion.
3. Final judgment on the merits

The Property was sold through the Foreclof\cton, the state couratified the sale on
March 22, 2016, and the court enetg an order of judgment ddeptember 132016, awarding
possession to Fannie Mae. The ratification & sanstitutes a final judgment for preclusion
purposesSee McGhee v. JP Morgan Chase Bank, ,\NA. DKC-12-3072, 2013 WL 4495797,
at *6 (D. Md. Aug. 20, 2013}“The important ruling in foreclase cases is the circuit court’s
ratification of the foreclosure ka ‘When a state court finalizesforeclosure after the “plaintiff
was given an opportunity toise all objections to the faresure sale of [a] property/ that

adjudication is a final judgment on the merits.” (quoti@gpel v. Countrywide Home Loans
Nos. WDQ-09-2374, WDQ-09-2439, 2010 Wb#34, at *4 (D. Md. Feb. 3, 2010)3raves v.

OneWest Bank, FSBNo. PWG-14-1995, 2015 WL 2452418t *6 (D. Md. May 20, 2015),
recons. denied2015 WL 6769115 (D. Md. Nov. 2, 2019ff'd, 653 F. App’x 788 (4th Cir.

2016). Therefore, there was adl judgment on the merits.

10



Because all three elements refs judicatahave been met, the claims pending in this
Court against the Lenders and the Substitute Trustees are precluded and must be dismissed with

prejudice.

Civil Rights Claims against Sheriff High

Proctor sues Sheriff High “in &iindividual capacity as wedls his official capacity as
Sheriff and as employer/supervisor of certannamed deputies.” Am. Compl. §14. She
claims:

36. On or about January 3017, Defendant &iff High, or a deputy
sheriff unknown to Plaintifind 10 unidentified memvaded the Subject Property
and terrorized Plaintiff's tenants livingt said property o called Plaintiff.
Plaintiff was shocked, ggravated, embarrassed and greatly stressed by the
conduct of Defendant Sheriff Higdmd/or his deputy and posa#o threatened to
evict Plaintiff’'s tenants and throw theiriigs outside. It wasnly after Plaintiff
had an advisor to speak with Defendant Sheriff High and/or his deputy which
advisor asked for a warrant under the 4th Amendment that the Defendant Sheriff
and/or his deputygreed to leave but promisedcome back in two weeks.

37. At the time the Defendant Sherdhd his posse invaded Plaintiff's
property, they did not have a warrant @owrit of Possession nor any other legal
authority to evict Plaintiff's tenants orlarwise interfere with Plaintiff's property
rights. In fact, the Attorney General in dtée to the Court stated that no Writ of
Possession or other warranbaen issued to Sheriff High. Plaintiff asks the Court
to take judicial notice of said letter which appears among the papers of the above-
entitled and numbered caused which is incorprated herein by reference for all
purpose$”

38. Sometime in March 2017, Defendant Sheriff Hagld/or his deputy
returned to Plaintiff's pyperty and so terrorized héenants that the tenants
abandoned the property and the @ity remains uninhabited. . . .

46. REDRESS FOR VIOLATIQIS OF CIVIL RIGHTS

A. The facts alleged in the Factuackground paragraphs 37-39 apply
specifically to Sheriff High individually anth his official ca@city as Sheriff of
Prince George’s County, Maryland ane thnidentified deputies and the 10 men

® This letter is not a part of the recordthis case and has not besrade available to me.
Therefore, | am unable to takedjcial notice of it as Proctor regsts, as it is not possible to
evaluate whether the requiremeotd$-ed. R. Evid. 201 could be met.

11



acting in concert with Defendant Shetffgh and/or at his instigation and under
his supervision.

B. During all times relevant to this lawsuit, Sheriff High and those acting
in concert with him and/or under his swgsion were acting under color of state
law, and those actions were pursuant to the policies and procedures of the Prince
George’s County Sheriff Office.

C. Defendant Sheriff High and thoseting in concert with him and/or
under his Supervision deprived Plaintfff her rights under the 4th, 5th, and 14th
Amendments to the United States Consittus in the manner set forth in the
Factual Background above and to redress siaihations Plaintiffbrings this suit
and asks for an award of damages cdestswith law and equity with punitive
and injunctive relief as warranted tieter future wrongful conduct by Sheriff
High and others.

Notably, the State Court Docket, of which | maye judicial notice ptsuant to Fed. R.
Evid. 201(b), shows that, as of September 2016sttte court had entered an Order of Judgment
and issued a Writ of Possession for the PropeBtate Ct. Docket. Thuspntrary to Proctor’s
clams, the “unnamed deputies” were not withauthority to serve @ Writ of Possession in

January or March 2017See id.

Official Capacity

Sheriff High asserts that he “enjoys Eleventh Amendment immunity in his official
capacity and is not a ‘person’ for purposes of#43.C. § 1983,” and therefore cannot be sued in
his official capacity under the statute. Higivem. 1. He focuses on his Eleventh Amendment
argumentsee id.at 5, but even though this “argumentul appear to implicate this Court’s
jurisdiction, the Court mugurn first to the statutory argumethiat the [Sheriff] isnot a ‘person’
within the meaning of § 1983l"awson v. GregnNo. TDC-16-2946, 2017 WL 3638431, at *4
(D. Md. Aug. 23, 2017) (parenthetical omitted) (citiigg Agency of Nat. Res. v. U.S. ex rel.
Stevens529 U.S. 765, 779 (2000palderon v. Ashmu$23 U.S. 740, 745 n.2 (199®)pwer v.

Summers226 F.3d 815, 818 (7th Cir. 2000)).

12



To state a claim under § 1983 phintiff must name a dendant who qualifies as a
“person” for purposes of § 198FeeBixler v. Harris No. WDQ-12-1650, 2013 WL 2422892,
at *5 (D. Md. June 3, 2013) (“Seot 1983 provides a remedy against @geysonwho, acting
under color of law, deprives another of constinél rights.” (emphasis added) (citing 42 U.S.C.
§ 1983)). A suit against a county @ffil in his official capacity “erve[s] as [a] suit[] against the
County.” Huggins v. Prince George’s Cty., M&83 F.3d 525, 532 (4th Cir. 2012). Similarly,
“a suit against a state official in his or her officcapacity is not a suégainst the official but
rather is a suit against the ofeits office. As such, it is no diffent from a suit against the State
itself.” Will v. Michigan D't of State Police491 U.S. 58, 71 (1989). iRce George’s County
is a local unit of government amenable to sod gualifies as a “person” for purposes of § 1983.
SeePeterson v. Prince George’s CtyNo. PWG-16-1947, 2017 WL 2666109, at *2 (D. Md.
June 21, 2017) (“The County, as a unit of local government, is a ‘person [ ]’ subject to suit under
42 U.S.C. § 1983, as statedNtonell v. Department of Social Servicd86 U.S. 658, 690-91
(1978).” (citingDiPino v. Davis 729 A.2d 354, 368 (Md. 1999)). Bggical extension, a county
official in his official capacity alsdas a “person” for purposes of § 198Fee id. see also
Huggins 683 F.3d at 532. A state, however, is notg&rson’ within the meaning of 42 U.S.C.
§ 1983.”Kelly v. Bishop No. RDB-16-3668, 2017 WL 2506169, *& (D. Md. June 9, 2017)
(citing Will, 491 U.S. at 64-65 & 70-71). Theved, a State official in kiofficial capacity is not
subject to a § 1983 actiorbeeWill, 491 U.S. at 64-65 & 70-71. Thus, whether Sheriff High,
sued in his official capacity, ia “person” for purposes & 1983 depends on whether he is a

State or county official.

Sheriff High insists that he & State official. High’s Ma. 5. Certainly, under Maryland

law, a sheriff, such as SlhigrHigh, is a State official. Savage v. GahlemNo. JKB-16-1219,

13



2016 WL 6476283, at *6 n.5 (D. Md. Nov. 2, 20X6ijting Md. Const. art. 1V, § 44Rucker v.
Harford Cty, 558 A.2d 399, 402 (Md. 1989)). And, based as #iate law authority, this Court
frequently finds that Eleventh Amendment immity applies to suits against a Sheriee, e.qg.

id. (“Maryland law provides that a shiff is a State official.”);Hicks v. War¢g No. PX 17-258,
2017 WL 4786616, at *4 (D. Md. Oce4, 2017) (“It is well settid in Maryland that county
sheriffs are state officials.”Bweitzer v. McGuinrNo. GLR-17-1741, 2017 WL 4516711, at *4
(D. Md. Oct. 10, 2017) (“As a matter of Marylamaw, county sheriffs are officials and/or
employees of the State, not the county.”). Butether a county sheriff is “to be regarded as [a]
State or local government employee|[], for pugmsf the Eleventh Aendment or 42 U.S.C.

8 1983, [is a] federal law issue[].Rucker v. Harford Cty.558 A.2d 399, 401 (Md. 198%ee
also Clea v. Mayor & CityCouncil of Baltimore 541 A.2d 1303, 1307 (Md. 1988) (“[W]ith
regard to federal law liability under 42 U.S.&1983, the state law classification of [a state
agency or official] would not be decisive, andsfate agency or official] might well be regarded
as a local government agency [or official] Superseded by statute orhet grounds as stated in
Houghton v. Forrest989 A.2d 223, 230 (Md. 20103ge also Hector v. Wegleif58 F. Supp.

194, 198 (D. Md. 1982) (denying Baltimore Cityliee Department and Police Commissioner’s

motion to dismiss based on Eleventh Amendment immunity because “the City exercises . ..

substantial control over the day-to-day activitied @olicies of the Department,” such that these

defendants could not succeed in their argumentliegtwere “state and not city connected”).

To determine whether a government officiahitocal governmentfficial, as opposed to
a State official, for purposes of § 1983, the cawmmsiders whether he is acting as a “final
policymaker[] for the local government in a pewtar area, or on particular issue.”"McMillian

v. Monroe Cty., Ala.520 U.S. 781, 786 (1997). Thisagjuestion of state lawd. In this case,,
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the particular area or issue of concern esitanner of execution of the Writ of PossessiSae
Am. Compl. 11 14, 36-38, 46(B). Although the coufirguiry is dependenbn an analysis of
state law,” state law cannot resolve the issue byply labeling as a statefficial an official
who clearly makes county policy.McMillian, 520 U.S. at 786. Yetéhcourt’s “understanding

of the actual function of a governnteofficial, in a particular area, will necessarily be dependent
on the definition of the official’s functions under relevant state lald.; see also Ram Ditta v.
Md. Nat'l Capital Park & Planning Comm;r822 F.2d 456, 457-58 (4thrCiL987) (identifying
four factors for courts to consider in determining whether an entity or official is a State officer
for purposes of Eleventh Amenémt immunity, namely (1) “whe#r the state treasury will be
responsible for paying any judgmi that might be awarde{2) “whether theentity exercises a
significant degree of autonomy from the state”; ‘{@@hether [the entity] is involved with local
versus statewide concerns”; and (4) “how [gindity] is treated as a matter of state lavizgne v.
Anderson 660 F. App’x 185, 195-96 (4th Cir. 2016) eesing and remanding district court
ruling that sheriff was Stateffacer entitled to Eleventh Ammlment immunity, because ruling
was based solely “on the fact that sheriffs alected state officials, are defined as ‘state
personnel’ for the purposes of tMaryland Tort Claims Act, argranted authority by state law
to hire deputy sheriffs, and astate officials, not local governmieofficials” and did not apply

four-factor test described Ram Dittg.

In Rucker v. Harford Countywhich | find instructive, DavidRucker and his father filed a

8 1983 action in this Court after David, “a cibystander, was struck by a bullet.” 558 A.2d at

" The first factor, “a judgment’s effect on th&te treasury,” was once weighted more heavily
than the other threeLane v. Andersqr660 F. App’x 185, 195 (4th CiR016). It is “still ‘of
considerable importance,” but the Fourth Qitchas concluded that “does not deserve
dispositive preeminence.” Id. (quoting United States ex rel. Oberg v. Pa. Higher Educ.
Assistance Agency45 F.3d 131, 137 n.4 (4th Cir. 2014) @mtal quotation marks and citations
omitted)).
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400. The Maryland Court of Appeals addresseddwestions that this @urt certified to it: (1)
whether the Harford County Shiérand Deputy Sheriffs are Stabr county employees, and (2)
whether the State or county “is @adted to fund the expenses asatail with claimdor liability
involving the Harford County Sheriff, the Pety Sheriffs or the Sheriff's Office.ld. With
regard to the first quaen, the state court cohaled that, as a mattef Maryland law, the
Sheriff and Deputy Sheriffs dflarford County are officials and/or employees of the State of
Maryland rather than dflarford County,” evenhiough “[t]here is a degres local control over

the operation of the sheriff's office in each county, which results from the provision for local
funding.” 402, 405. The court reasoned that trexihs “a State constitutional officer whose
duties are subject to contrby the General Assembly.1d. at 402. Specifically, “the elective
office of sheriff has been provided for in Maryland’s Constitutions since 1776,” and Md. Const.
art. IV, 8 44 “mandates the election of a dfien each county and in Baltimore City[,] ...
establishes the term of office for sheriff angposes age and residency requirements on those
seeking the office,” and “providdbat the Governor shall appomtreplacement if a sheriff dies,
resigns, or cannot serve out his terdd” at 404. Further, State law controls “the power and
authority exercised by sheriffs.fd. Significantly, the court obsezd that “some of the duties
prescribed for sheriffs,” such as “attend[ingg tbourt or perform[inggervices for the court,”
including serving papers and serving and rehgrprocess, “are statewide in scope rather than
confined to the locality in which they generally operatiel” at 404—05 (quoting Md. Code Ann.,
Cts. & Jud. Proc. § 2-404; citind. § 2-301; Md. Code Ann. art. 7§,85). But the court noted
that its “conclusion does not medrat, for some purposes andsame contexts, a sheriff may
not be treated as a local government employieedt 406. As for theexond question, the court

concluded that “under Maryland law, Harford Couist generally not obliged to fund any of the
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expenses associated with tort liability ohsi against the Harford County Sheriff, Deputy
Sheriffs, or the Sheriff's Office,id. at 409, whereas “the State befnancial responsibility for

judgments, settlements, and defense costadoordance with the terms, conditions, and
limitations of the Tort Claims Act” (insofar ake Maryland Tort Claims Act applied to the

alleged tortious actsid. at 412.

Soldad v. Cook County, Illingis506 U.S. 56 (1992), on which Proctor relies, in
inapposite. There, Cook County deputy sheriffs weesent for (but did nassist in), and did
not act to stop, an unlawful eviction in which Edward Soldad’s mobile home was forcibly
removed from a mobile home park by the park’s ownlet. at 57-58. After the home was
returned “badly damaged,” Soldad brough§ 4983 action against the park owners and the
deputy sheriffs for violating biproperty rights under the Fourth and Fourteenth Amendments.
Id. at 59. The district court greed summary judgment on the lsm#hat there was no evidence
of conspiracy and thefore no state action.ld. The Seventh Circuit disagreed about the
evidence of a conspiracy, but held that the removal of the mobile ham@ot a violation of
Soldad’s property rightsld. at 59-60. The Supreme Court reeersconcluding that the seizure
and removal of the mobile home from the parlswadeed a seizure within the meaning of the
Fourth Amendment.ld. at 72. The Supreme Court did naoldeess whether the deputy sheriffs
were state or county officials. Moreovére identity of deputy sheriffs of Cook Countjinois
under one set of circumstances has no bearinghather a sheriff in Prince George’s County,
Maryland under another set of circumstances, is a state or county official, because this turns on
the law of the particular stat&eeMcMillian, 520 U.S. at 786. Thus, wtiher deputy sheriffs in
Cook County, lllinois are local astate officials under lihois law is completly irrelevant to

resolution of the same question as it relates sberiff or sheriff’'s deuties under Maryland law.
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As noted, the question | must resolve iethler Sheriff High acted as a State or county
official when his deputies executed the WritRafssession on Proctor’s Property. Serving a writ
of possession is a function that a sharifflertakes at the direction of the cdurBeeMd. R. 2-
647 (“Upon the written request of the holderagudgment awarding possession of property, the
clerk shall issue a writ thcting the sheriff to place that paih possession of the property.”);
Bell v. Driscoll No. 1018, Sept. Term 2016, 2017 WL 669%42at *3 (Md. Ct. Spec. App. Dec.
27, 2017) (citing Md. R. 2-647). The Maryland CourtApipeals stated that a sheriff’s functions

when he or she is “perform[ing] services tbe court,” including sermg papers and process,

8 For this reason, Proate claims against Shiéf High also are barme by quasi-judicial
immunity, e Okere v. HighNo. DKC 16-2152, 2016 WL 7405434, % (D. Md. Dec. 22,
2016),aff'd, 684 F. App’x 290 (4th Cir. 2017¢ert. denied138 S. Ct. 210 (2017), and if Sheriff
High had not raised the statutagyestion of whether he qualifies a “person” for purposes of
§ 1983, | could have dismissed the claims agdimston the basis of quasi-judicial immunity,
sua sponte SeeSmith v. Nationstar Mortg., LLNo. ELH-15-3807, 2015 WL 9581802, at *4
(D. Md. Dec. 29, 2015) (“Because [judtimmunity precludes plaintiffd recovery, sua sponte
dismissal of plaintiff's claims againthe judges is appropriate.”). [@kere Judge Chasanow
dismissed a claim against Sheriff High thatsweased on actions he took executing a writ of
possession pursuant to a staburt order, reasoning:

Absolute quasi-judicial immunity extends non-judicial officers “performing
tasks so integral or intertwined withethudicial process that those persons are
considered an arm of the judicial officer who is immurigu$h v. Raugh38 F.3d
842, 847 (6th Cir. 1994). The basis for affimg non-judicial officials absolute
immunity is to avoid the “danger thalisappointed litigants, blocked by the
doctrine of absolute immunity from g the judge directly [would] vent their
wrath on clerks, court reporterand other judicial adjunctsSindram v. Suda
986 F.2d 1459, 1461 (D.C. Cir. 1993) éadition in original) (quotingellenbach

v. Letsinger 889 F.2d 755, 763 (7th Cir. 1989))o@ts have therefore extended
absolute immunity to protect, among others, clerks of court, law enforcement
officers, and others who enforce court ord&ese, e.gFoster v. Walsh864 F.2d
416, 417-18 (6th Cir. 1988) (holding the=idt of court to beabsolutely immune
for issuing an erroneous warrgmirsuant to the court's ordeHenry v. Farmer
City State Bank808 F.2d 1228, 1238-39 (7th Cit986) (“[Police officers,
sheriffs, and other court officers who act@liance on a facially valid court order
are entitled to quasi-judici@hmunity from suit.”).

Id. (quoting Kendrick v. CavanaugNo. CCB-10-2207, 2011 WL 2837910, at *4 (D. Md. July
14, 2011)).
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“are statewide in scope.’"Rucker 558 A.2d at 404-05. The courtsalnoted that the State
controls the duties of county sheriffs, as well as the “pamer authority” they exerciséd. at
404. Thus, it was the court, and not Sheriff Higthisrdeputies, acting as the final policymaker
with regard to serving ws and eviction noticesSeeMcMillian, 520 U.S. at 786. And, insofar
as a sheriff could be liable in his official capadiby his tortious acts, it would be the State, not
the county, that bore finantieesponsibility for any costs, judgment or settleme8ee id.at
412. Therefore, with regard to his role in biicial capacity in the execution of the Writ of
Possession on Proctor’s Property, $hetigh was a Sate official. See id.at 404-05, 412.
Accordingly, he is not a “peos” subject to suit under 8 198Fee Will 491 U.S. at 71Kelly,
2017 WL 2506169, at *4. | will dismiss the claims aghihim in his official capacity on this
basis without reaching his Elenth Amendment argumentSee Vt. Agency of Nat. Re529

U.S. at 779Lawson 2017 WL 3638431, at *4.

Individual Capacity

Section 1983 requires a showing of personal fault, whether based upon the defendant’s

own conduct or another’s conduct in exeegtthe defendant’s policies or custorS8gee Monell

v. New York City Dep’t of Social Sen436 U.S. 658, 690 (1978)est v. Atkins815 F.2d 993,

996 (4th Cir. 1987)rev'd on other grounds487 U.S. 42 (1988) (no lagation of personal
involvement relevant to the claimed deprivatiovi)nedge v. Gibh$550 F.2d 926, 928 (4th Cir.

1977) (in order for an individuallefendant to be held liableursuant to § 1983, it must be
“affirmatively shown that the official chardeacted personally in the deprivation of the
plaintiff's rights”) (quotingBennett v. Gravelle323 F. Supp. 203, 214 (D. Md. 1974ajf'd, 451

F.2d 1011 (4th Cir. 1971)). Moreover, an indival cannot be helddble under § 1983 under a
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theory of respondeat superiorSeeMonell, 436 U.S. at 690t ove—Lane v. Martin355 F.3d

766, 782 (4th Cir. 2004) (no respondsaperior liability under § 1983).

According to Sheriff High, he “had no g®nal involvement in the occurrences
complained of.” High's Mem. & Indeed, Proctor alleges (immclusory fashion) that Sheriff
High or a deputy sheriff entered her Propertyheiit lawful authority and “terrorized” her
tenants. She does not allege any facts gdgusihowing that the Sniff himself took any
specific action. Without so much as an affitiva assertion that Sh#rHigh was present for
either the January or March 2017 incident, Pnégtolaims are conclusory and insufficient to
state a claim against Sheriff Higdased on any personal involvemes¢elohnson v. DorelNo.
RWT-12-3394, 2013 WL 5335626, at *4 (D. Md. Se¢ffi, 2013) (granting Rule 12(b)(6) motion
to dismiss claims as to two defendants becthieséComplaint d[id] noinclude any allegations
concerning [those defendants] to support a plagigildim against them” butther “repeatedly

refer generally to ‘Defenatds,” without identifying spetic Defendants or conduct iralsky v.

® Respondeat superior is a legal doctrine which$thidt in some circumstances an employer is
responsible for the actions employees performed within the course of their employment.

19 proctor argues that | should not consider #ngument, or Sheriffligh’s argument regarding
supervisor liability, because in his pre-moticonference request, Defemdddid not raise the
issue of his not having any personal involvemertheattempts to evict [her] tenants and he did
not raise the issue of his supeorigrole, if any, inhose unlawful acts.” P$ Opp’n 8. Proctor

is wrong. In his initial pre-motion conferenceguest, in response to which Proctor had (and
took) the opportunity to file an Amended ComptaSheriff High’s counsel stated that he was
“unable to identify any specific lalgations related to Sheriff gl or any of his deputies.” Pre-
Mot. Ltr. 1, ECF No. 6. He asserted:

In his individual capacity, Ms. Proctor walhave to plead facts establishing the
elements of supervisory liabilitgee Shaw v. Stroud3 F.3d 791 (4th Cir. 1994),
which she has not attempted to do. Norgdbts. Proctor allege that Sheriff High
had any direct involvement in anything that she complains of.

Id. at 2. And, in his May 15, 2017 letter, heked to supplement Sheriff High’s motion to
dismiss, contending that with regard to Stiédigh “individually, the Amended Complaint fails
to state a claim for supervisory liability undgnaw v. Stroud ECF No. 23.
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C.ILA.,No. 10-911, 2010 WL 4724279, at *4, *9.[E Va. Nov. 15, 2010) (dismissirgjivens
claims becausenter alia, plaintiff only made “a vague cla” about one individual defendant
and otherwise “fail[ed] to identify any spific actions of individual defendantsgff'd sub nom.
Ciralsky v. Tenet459 F. App’x 262 (4th Cir. 20118safo-Adjei v. First Sav. Mortg. CorpNo.
RWT-09-2184, 2010 WL 730365, at *5 (D. Md. Feb. 2610) (dismissing claim for intentional
infliction of emotional distress whermter alia, plaintiff “failjed] to identify which Defendants
caused his emotional distressRidgway v. NovaStar Mortg. IndNo. RDB-09-1814, 2009 WL
5217034, at *4 (D. Md. Dec. 30, 2009) (dismissing fraud claim because “Plaintiffs . . . fail to
identify which Defendants committed the allegeaud, [and] do not allege almost any other
details . . . . that would shed light onto their claim”).

Sheriff High also contends dh the “the Amended Compldifails to state a claim for
supervisor liability.” High’'s Men. 6. In a § 1983 acdh, liability of supevisory officials “is
premised on ‘a recognition that supervisory iretdéince or tacit authoazon of subordinates’
misconduct may be a causative €acin the constitutional injuries they inflict on those
committed to their care.’Baynard v. Malong268 F.3d 228, 235 (4t@ir. 2001) (citingSlakan
v. Porter,737 F.2d 368, 372 (4th Cir. 1984)). To establish supervisory liability under § 1983, a
plaintiff must show that: (1) the supervishad actual or constructive knowledge that his
subordinate was engaged in conduct thasedoa pervasive and unreasonable risk of
constitutional injury to citizes like the plaintiff; (2) the supeisor’s response to the knowledge
was so inadequate as to show deliberate inéifilee to or tacit authorization of the alleged
offensive practices; and (3) there was anrmfditive causal link between the supervisor’s
inaction and the particular constitial injury suffered by the plaintifSeeShaw v. Stroudl3

F.3d 791, 799 (4th Cir. 1994).
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Here, Proctor does not allege that Sidadigh had any knowledge of his deputies’
conduct. Nor, if it is assumed that he gath knowledge, does shélege how Sheriff High
responded to the conduct or pldakgiallege a link between the dw Consequently, she fails to
state a claim for supervisor tigity under 8 1983 claim again&heriff High in his individual
capacity. SeeShaw 13 F.3d at 799%taten v. BattdNo. CCB-15-599, 2015 WL 4984858, at *3
(D. Md. Aug. 17, 2015) (holding thalaintiff's “general and conckory assertions” that police
commissioner approved all department actionwaas “responsible for the Baltimore City Police
and their actions” did “ngprovide a basis for findg supervisor liability”);Coleman v. Comm’r
of Div. of Corr, No. ELH-13-474, 2014 WL 2547787, &4 (D. Md. June 4, 2014)
(“[Clonclusory statements concerning [a] feledant’'s administrative responsibilities are
insufficient to suggest personal involvement, stoasonfer culpability [as a supervisor]. . . .");
Chen v. BakerNo. PWG-13-2564, 2014 WL 6835732, at(f®. Md. Dec. 2, 2014) (dismissing
claim where plaintiff failed to allege “peysal knowledge of and involvement” in purported
constitutional rightsviolations (quotingWright v. Colling 766 F.2d 841, 850 (4th Cir. 1985));
see also Evans v. Chalmerg)3 F.3d 636, 661 (4th Cir. 201Rtating that plaintiff must

“identify how ‘each [supervisory] defendant, digh the official’s own individual actions, has

violated the Constitution,” to ensure that the serious burdens of defending against this sort of

lawsuit are visited upon a departmental suiger only when the complaint ‘plausibly
suggest[s]’ that the supervisor engagethis or her own misconduct™ (quotinigibal, 556 U.S.

at 676, 677, 681)).

For all of the above reasons, the claiagainst Sheriff High and his deputies are
dismissed. As noted, Proctor amended her Comgétet Sheriff High filed his letter request to

file a motion to dismiss, in which he idengifi Proctor’s pleading defencies and provided a
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citation to Shaw 13 F.3d at 799, a Fourth Circuit case thttes the elements of supervisor
liability. Pre-Mot. Ltr. 2. Despite that guidanderoctor failed to cure her pleading deficiencies.
Thus, considering Proctor’s farkel to state a claim despiteetthelpful input she received,
dismissal with prejudice is appropriateeeWeigel v. Maryland950 F. Supp. 2d 811, 825-26
(D. Md. 2013);see alscAdams v. Sw. Va. Reg’l Jail Autkh24 F. App’'x 899, 900 (4th Cir.
2013). Moreover, given the legal deficiencies nabdve with regard to the claims against all
Defendants, further amenemt would be futile.SeeFoman v. Davis371 U.S. 178, 182 (1962)
(noting that reasons to g leave to amend includenter alia, “repeated failure to cure

deficiencies by amendments previouslpwed” and “futiity of amendment”).

Thus, Proctor's Amended Complaint will besitissed in its entirety A separate order

will issue.
Date: January 25, 2018 IS/

Paul W. Grimm

United States District Judge
lyb
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