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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

RONCO CONSULTING CORP., *
Plaintiff, *
V. * Civil Case No.: PWG-17-305
LEADING EDGE VENTURES, LLC, *
Defendant. *
*
* * * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff RONCO Consulting Qporation (“RONCQO”) seeks twacate an arbitration
award issued in favor of Defendant Leadiadge Ventures, LLC (“Leading Edge”), and has
moved for summary judgment its favor. Leading Edge seetsdismiss RONCO’s complaint
and to confirm the same award. Because RONI@not serve timely nate of its application
to vacate the award on Leading Edge, | must grant Leading Edge’s motion to dismiss as well as
its petition to confirm the award, and | willmgRONCQO’s summary judgent motion as moot.

Background

RONCO, which had been awarded “a prime caxttto perform security vetting services
at the Kandahar Air Base in Afghanistan,”teved into a subcontract (“Agreement”) with
Leading Edge. Compl. 1, ECF No. deeAgr., Compl. Ex. A, ECF No. 1-2. Pursuant to the
Agreement, Leading Edge had to “provide ‘writtproof of the ability to assign fully cleared
personnel’ prior to award”; to do so, “Leadingde had to obtain a ‘Facility Clearance™ from
the United States Department of Defense’s Defense Security Senix@&S j“division. Compl.

1; Agr. 8 2.2 Acting as sponsor for Leading Edge (as it was obligated to do), RONCO
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submitted three Facility Clearance applications to DSS, but did not obtain the clearance because
it failed to provide a required form (a “DBB4 form”), which RONCO claims it “could not
provide.” Compl. 2. Consequently, RONCO terminated the Agreement.

The Agreement also included an arlita provision, Agr. 8§ 10.4, pursuant to which
Leading Edge sought to arbiteathe termination. Compl. 2RONCO agreed to arbitration,
while maintaining that “the merits of DSS’decision to reject the [Facility Clearance]
application cannot be questioned in the arbitration proceedind.”The arbitrator ruled in
Leading Edge’s favor, finding that “the ‘DSS &tmalists were in error’ in demanding the DD
254 form” and that “RONCO should have given LiegdEdge the opportunity to ‘disabuse DSS’
from insisting on a DD 254.'ld. He issued a Fin#lward in Washington, Bitrict of Columbia,
on November 3, 2016. Final Award, Compl. EX.ECF No. 1-4 (incqrorating April 7, 2016
Partial Final Award, Compl. ExB, ECF No. 1-3, by reference).

On February 1, 2017, RONCO filed a complamtthis Court, seeking to vacate the
arbitration award. Leadg Edge filed a timely Petition to Confirm Arbitration Award as part of
this same litigation. ECF No. 2&eeAns. to Pet. 2, ECF No. Jacknowledging that “Leading
Edge applied to the Court for an order confitgithe award within oneear after the award is
made as contemplated by 9 U.S.C. § 9"ddiionally, Leading Edge filed an Amended Motion
to Dismiss Complaint to Vacate, ECF No. 23,vithich it also sought confirmation of the
arbitration award. Its primary argument is that RONCfailed to properly or timely serve it
with notice of its Complaint to Vacate pursuantthe requirements dhe Federal Arbitration

Act (“FAA"), 9 U.S.C. 8§ 12, because it did not effect service by U.S. Marshal, and it did not

! Before it filed its Petition to Confirm Arbition Award, Leading Edgead filed a motion to
dismiss, raising the timeliness issue only FH®. 16; it amended its motion after filing its
Petition, so that the motion now addressesliimass and whether RONCO has presented valid
grounds for vacating the award.



serve the Complaint (or notice of it) within thre®nths of the arbitration award. Def.’s Mem.
5, ECF No. 23-1.

RONCO does not claim that itrsed notice by U.S. Marshak within three months of
the issuance of the Final Award. Yet, it belietlest its Complaint to Vacate is properly before
the Court because it “commenced the action withiee months after the final award was filed
or delivered” and it “complied ith the request to waive service of process provision in Rule 4
and then served Defendant within 90 days as required by Rule 4.” Pk Mot. Sum. J. 1,
ECF No. 26. RONCO has filed a Motion forrBmary Judgment, along with a Memorandum in
Support of its motion and in response to Legdiuge’s Amended Motion to Dismiss, ECF No.
27. Leading Edge filed a Reply, ECF No. 28th regard to both its Amended Motion to
Dismiss and RONCO'’s summary judgment motiG®®ONCO has not filed a reply with regard to
its summary judgment motion, andettime for doing so has passe®eelLoc. R. 105.6. A
hearing is not necessary. Because RONCO faileditaply with the notice requirements of the
FAA, it is unnecessary for me to reach its addiil arguments attacking the arbitrator’'s award.
| will grant Leading Edge’s Amended Motido Dismiss and deny RONCO’s Complaint to
Vacate, treated as a motion to vacate, and Ideitly its Motion for Summary Judgment as moot.
Additionally, | will grant Leading Edge’Petition to Confirm Arbitration Award.

Standard of Review

Pursuant to Rule 12(b)(6), RONCO'’s pleadings subject to dismissal if they “fail[ ] to
state a claim upon which relief can be grantedréd. R. Civ. P. 12(b)(6). A pleading must
contain “a short and plain statement of the clamvang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and must state “a plausible claim for reAshtroft v. Igbgl556 U.S.

662, 678-79 (2009). That is, “whilepdaintiff does not need to demonstrate in a complaint that



the right to relief is ‘probable,” the complaint stiadvance the plaintiff's claim ‘across the line
from conceivable to plausible.'Gibson v. U.S. Postal SerwWo. CCB-13-2959, 2014 WL
2109919, at *1 (D. Md. May 20, 2014) (quotiNgalters v. McMahen684 F.3d 435, 439 (4th
Cir. 2012)). Therefore, it must contain factadlegations that are “engh to raise a right to
relief above the speculative level . . . on the aggion that all the allegations in the complaint
are true (even if doubtful in fact)Bell Atl. Corp. v. Twombly550 U.S. 544, 555, (2007)
(internal citations and alterations omitted). Acbogly, for purposes of considering a motion to
dismiss, this Court accepts the facts alleged in the Complaint asSageAziz v. Alcola&58
F.3d 388, 390 (4th Cir. 2011). And, “[a] copy afwritten instrument that is an exhibit to a
pleading,” such as the Agreement and the IFAaard, “is a part ofthe pleading for all
purposes.” Fed. R. Civ. P. 10(d)also will consider the Stipulatl Facts that the parties jointly
submitted. SeelLevin v. United StatedNo. PX 15-1880, 2017 WHB023177, at *1 (D. Md. Sept.
13, 2017) (“These facts are derived fronmvines Complaint and the parties’ joistipulationof
facts and are accepted as true for purposes of Defendaatisnto dismiss.”);Robinson v. Bd.
of Ed. of St. Mary’'s Cty.143 F. Supp. 481, 484 (D. Md. 1956Yhe parties have filed a
stipulation of facts and have agreed that the stipulateomd attached exhibits may be used in
whole or in part by any of éhparties at the hearing on timetionto dismiss . . . .").

Governing L aw

Both parties seek relief penténg to an arbitration awardssed in Leading Edge’s favor,
with Leading Edge seeking to enforce it while RONCO seeks to vacakbete is an “emphatic
federal policy in favor of dnitral dispute resolution.Fakhri v. Marriot Int’l Hotels, Inc, 201 F.
Supp. 3d 696, 709-10 (D. Md. 2016) (quotiNttsubishi Motors Cap. v. Soler Chrysler—

Plymouth, Inc.473 U.S. 614, 631 (1985); citing, e. SAB Grp., Inc. v. Zurich Ins. PL.€685



F.3d 376, 390 (4th Cir. 2012gppeal dismissedNo. 16-2061, 2016 WL 97243Z8th Cir. Oct.
21, 2016). Consequently]jjudicial review of an arbitation award in federal court is
‘substantially circumscribed.”Three S Del., Inc. v. DataQuick Info. Sys., |d@2 F.3d 520,
527 (4th Cir. 2007) (quotin@atten v. Signator Ins. Agency, Ind41 F.3d 230, 234 (4th Cir.
2006)). Indeed, given that “full sctiny of such awards would dstrate the purpose of having
arbitration at all—the quick resolution of dispatand the avoidance of the expense and delay
associated with litigation,” a court’s reviewf an arbitration award “is among the narrowest
known at law.” Id. (quoting Apex Plumbing Supply, Inc. v. U.S. Supply, @42 F.3d 188, 193
(4th Cir. 1998)).

RONCO filed its complaint in this Court puesut to Chapter 2 of the Federal Arbitration
Act ("FAA”), 9 U.S.C. 88 201-08. Conhpf 12. Chapter 2 implemernitse Conventionon the
Recognitionand Enforcemenof ForeignArbitral Awards (the “Convention”). The Convention
covers arbitration agreements and awardsngrisut of commerciatelationships where one
party is not a citizen of the United States, a#i a&where both parties are U.S. citizens and, as
here, the agreement or award “envisages perfaenanenforcement abroad.” 9 U.S.C. § 202.
It confers jurisdiction on federal district courts for actions “falling under the Convention,” which
are “deemed to arise under thev$aand treaties of the Unitedasts.” 9 U.S.C. 8 203. And, it
adopts the provisions of Chapternf the FAA, 9 U.S.C. 88 1-12,d'tthe extent tht chapter is
not in conflict with . . . chapter [2] or the Comtmn as ratified by the Uted States.” 9 U.S.C.
8 208;see alsovusuf Ahmed Alghanim & Sons v. Toys “R” Us, 1126 F.3d 15, 21 (2d Cir.
1997) (concluding that the Convent “allow[s] a court in tk country under whose law the
arbitration was conducted to applyndestic arbitral law, in this case the FAA, to a motion to set

aside or vacate that arbitral award”).



Section 9 permits the court to confirm abitation award, while Section 10 directs the
court to vacate an arbitrati@ward under limited circumstances9 U.S.C. §§ 9, 10. Section 9
provides:

If the parties in their agreement haveesgt that a judgment of the court shall be
entered upon the award made pursuanthéo arbitration, andhall specify the
court, then at any time within one yester the award is made any party to the
arbitration may apply to the court so syiieci for an order confirming the award,
and thereupon the court must grant sachorder unless the award is vacated,
modified, or corrected as prescribed iotgms 10 and 11 of this title. If no court
is specified in the agreement of the pastitnen such application may be made to
the United States court in and for the destwithin which such award was made.

9 U.S.C. 8§ 9.Section 10 states:

[T]he United States court in and for tHestrict wherein the award was made may
make an order vacating eéhaward upon the applicatioof any party to the
arbitration--

(1)  where the award was procured by corruption, fraud, or undue means;

(2)  where there was evident patity or corruption in tle arbitrators, or either
of them;

(3)  where the arbitrators were guilty misconduct in refusing to postpone the
hearing, upon sufficient cause shown, orafusing to hear evidence pertinent
and material to the controversy; or of any other misbehavior by which the rights
of any party have been prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly executed
them that a mutual, final, and definite award upon the subject matter submitted
was not made.

9 U.S.C. 8§ 10(a) (emphasis added). Insofar @setiprovisions refer to a court with jurisdiction,

as noted, because RONCO filed suit under Chapteather than Chapter 1, this Court has

2 Certainly, the FAA 8ets forth the sole method to challemgearbitration award—by serving a
motionto vacate within three montl$ the rendering of the award;aylor v. Nelson788 F.2d
220, 225 (4th Cir.1986)—and does not permit ‘a paripit@ate a challengéo an arbitration
award by filing a complaintO.R. Securities, Inc. v. Prof@enal Planning Associates, In857
F.2d 742, 745 (11th Cir.1988)ANR Coal Co. v. Cogentrix of N.C., In&73 F.3d 493, 497 (4th
Cir. 1999) (emphasis added). But where, as here, no prejudice fesulthe filing of a
complaint, rather than a motion, the court magstrue the complaint as a motion so as not to
“elevate form over substanceSee id.Accordingly, | will treat RONCQO’s complaint as a
motion to vacate See id.see alsd-ed. R. Civ. P. 1.



jurisdiction to hear the Compid to Vacate, as well as theetition to Confirm Arbitration
Award. See9 U.S.C. § 203. “If there is a valid mvact between the parties providing for
arbitration, and if the dispute rdged in the arbitration was with the scope of the arbitration
clause, then substantive revigsvlimited to those grounds set out in [9 U.S.C. § 10JHoice
Hotels Int'l, Inc. v. Shriji 2000No. DKC-15-1577, 2015 WL 5010130, at *1 (D. Md. Aug. 21,
2015) (citingApex Plumbing142 F.3d at 193). As “the pig opposing the award,” RONCO
“bears the burden of proving the existerof grounds for vacating the awardChoice Hotels
Int’l, Inc. v. Austin Area Hosp., IncNo. TDC-15-0516, 2015 WBE123523, at *2 (D. Md. Oct.
14, 2015) (citingThree S Del.Inc., 492 F.3d at 527).

Here, the parties do not dispute that thee&gent between themcinded an arbitration
provision, which provided:

In the event of a dispute, the desiretes handle all disputes at the lowest

management level possible. . .. Howevesll efforts at dspute resolution fail,

the matter shall be arbitrated pursuant to the laws [of] the State of Florida in the

United States, with binding arbitratigorovided by the American Arbitration

Association.
Agr. 8 10.4. And, while RONCO challenges whetlige arbitration awar addressed issues
which it agreed to arbitrate, it nonetheless pigdied in arbitration mrceedings with Leading
Edge, after voicing its objections. Now, it se¢tisvacate the arbittmn award pursuant to 9

U.S.C. § 10.

Vacating Arbitration Award

The crux of Leading Edge’s motion to dismiss is that RONCO failed to comply with
either of the two components of the FAA notice requirements. Firshtife] of a motion to
vacate, modify, or correct an award must beegiypon the adverse partylos attorney within

three months after the award is filed or delivere®.'U.S.C. § 12. Second, when, as here, the



adverse party is not a resident of the distnbere the award issued, notice of the motisimall
be served by the marshal of any district witiwhich the adverse pg& may be found in like
manner as other process of the coull”

“A motion to vacate filed oserved after this three-month period is time barr&chiase
v. Nordstrom, InG.No. CCB-10-2114, 2010 WL 4789442, at *2 (D. Md. Nov. 17, 2010) (citing
Choice Hotels Int'l, Inc. v. Shiv Hospitality, L.L.G191 F.3d 171, 177-78 (4th Cir. 2007);
Taylor v. Nelson788 F.2d 220, 225 (4th Cir. 88)). This limitations peod serves “[t]he role
of arbitration as a mechanisfar speedy dispute resolution,” agell as the “national policy
favoring arbitration” that|tjhe FAA embodies.” Popular Sec., Inc. v. Colorb9 F. Supp. 3d
316, 318-19 (D.P.R. 2014iting Hall Street Assocs. v. Matt&52 U.S. 576, 581-82 (2008)).

The Arbitrator issued the Final Award on November 3, 2016 and emailed it to the parties
that day. Stip. Facts § 12, ECF No. 15. dhase this Court found email delivery to be
sufficient. See Chase2010 WL 4789442, at *2 n.ZTherefore, RONCO had until February 3,
2017 to serve notice of its motion to vacate the aw&@ede9 U.S.C. § 12. Even if the three-
month period did not being to run untilORICO received its copppy mail on November 23,
2016, see Stip. Facts 13, RONCO still would haked to serve notice of its Complaint to
Vacate by February 23, 2017.

On February 1, 2017, RONCO fileiit in this Court, seekg to vacate the arbitration
award. RONCO mailed its pleadsgalong with a Request for \War of Service, to Leading
Edge’s attorney and registered agent that sdaye Stip. Facts T 17RONCO also sent the
documents via FedEx Ground, and Leading Edgedsstered agent and owner received the
FedEx package on February 8, 201d. 11 18-19. Leading Edge’s registered agent and owner

received the documents by mail on February 9, 201¥. {1 20. Almost thirty days later,



RONCO learned that Leading Edge declined to waive seruicef 21, and it served the
documents on Leading Edge’s registered abgngrivate process server on March 18, 20Md7.
1 23.

In RONCO's view, its Complainshould not be dismissecdause it “timely filed the
complaint and fully complied with the servicemybcess provisions in Rule 4,” and it mailed the
Complaint on February 1, 2017, and Leading Edggent received it by February 8, 2017. Pl.’s
Mem. 26. RONCO insists that klenderson v. United Statesl7 U.S. 654, 669-72 (1996), “the
Court held that compliance with the servicepobcess provisions within Rule 4 ‘displaced’ a
statute which ostensibly imposed different gs¥wof process requireents,” and “[u]nder the
Rules Enabling Act (then and now), when thgpi®me Court promulgates ‘general rules of
practice and procedure’ all ‘laws in conflict wiguch rules shall be of no further force or
effect.” 1d. at 28 (quoting 28 U.S.C. § 2072(B))As RONCO sees it, the service-by-a-U.S.-
Marshal requirement is an antiquated requirentiesit “Rule 4 effectivel eliminated” when it
“permitted private service of procesdd. at 30.

But, as Leading Edge notesgeDef.’s Reply 3, the Federal Rules of Civil Procedure,
including the service of process provisionsRaile 4, “govern proceedings under [certain] laws,”
which include “9 U.S.C., relating to arbitrationPed. R. Civ. P. 81(a)(6). But, importantly, the

Rules of Civil Procedure do not govern peedings under those laws referenced by Rule

*TheRulesEnablingAct, 28 U.S.C. § 270&t seq. “authorizes the judiciary to make rules . . .
‘for the conduct of their busiiss,” provided that the rulesaf‘consistent with Acts of
Congress and rules of practice gmdcedure,” such as the Federales of Civil Procedure.
Nat’l Ass’n for the AdvancementMultijurisdiction Practice v. Lynch826 F.3d 191, 197 (4th
Cir.) (quoting 28 U.S.C. 8071, citing 28 U.S.C. § 2072)ert. denied137 S. Ct. 459 (2016),
reh’g denied 137 S. Ct. 716 (2017). &ed differently, “théRulesEnablingAct tells district
courts that they cannot use lboales to contradict the SuprenCourt's rules of procedureld.
And, the rules cannot “abridge, enlamyemodify any substantive rightld. (quoting 28 U.S.C.
§ 2072(b)).



81(a)(6) to the extent that thégrovide other procedures.Id. Thus, the service procedures
outlined in Rule 4 simply do not sujplt those provided in 9 U.S.C. § 13ee id. Moreover,
Rule 4 governs procedure and timing for seno€¢he summons and comamt in civil cases
generally,seeFed. R. Civ. P. 4(c)(1), (m), whereas)JB.C. § 12 governs service of notice of a
motion to vacate an arbitratiaaward (for which there is arehg policy promoting the quick
resolution of arbitrated disputes).

There is support (albeit in footnote in a case fromnather district) for RONCO’s
argument that the requirement that service ticamf a motion to vacate be effected by a U.S.
Marshal is a holdover &m days of yore. E.g, Matter of Arbitraton between InterCarbon
Bermuda, Ltd. & Caltex Trading & Transp. Cord46 F.R.D. 64, 67 n.3 (S.D.N.Y. 1993)
(“Section 12 is an anadobnism not only becauseatnnot account for thaternationalization of
arbitration law subsequent to its enactment, but also because it cannot account for the subsequent
abandonment of United States marshals as routine process servers. Amendments to the Federal
Rules of Civil Procedure in thearly 1980s substantially changixé identity of those who may
serve process. ‘[P]rior to 1980, the marshal wesstated summons server unless there was a
person ‘specially appointed’ by the court to makevice.” The ‘ostensillprincipal purpose’ of
the amendments was to ‘tak[e] the marshalsob@wummons servicdraost entirely.” (quoting
Changes in Federal Summons $&vUnder Amended Rule 4 tife Federal Rules of Civil
Procedure, 96 F.R.D. 81, 94 (1983))) Perhaps so, but even ifrgiee did not have to be by
Marshal, RONCO still failed to effect timely service.

Rule 4(h) of theFederalRules of Civil Procedure providehat service on a corporation,
partnership, or associationtime United States must be

(A) in the manner prescribed by Rdlée)(1) for servingn individual; or

10



(B) by delivering a copy othe summons and of the complaint to an officer, a
managing or general agent, or any othgent authorized by appointment or by

law to receive service of process and--if the agent is one authorized by statute and
the statute so requires--by also mailing a copy of each to the defendant;

Fed. R. Civ. P. 4(h)(1). Rule 4(e)(1), inniuprovides that an individual in the United States
may be served by “following state law for servimgummons . . . in the state where the district
court is located or wheregerviceis made,” or by personallgelivering the summons and
complaint to the individual, leaving them atetindividual’s home with another resident of
suitable age and discretion, or deliveringrthto an agent authorized to accegptvice Fed R.
Civ. P. 4(e)(1), (2). Notably, Rule 4 “does notelctly provide for service by mail . . . Mallard
v. MV Transp., In¢.No. DKC 11-2997, 2012 WL 642496, at *5 (D. Md. Feb. 27, 2012).

Under the laws of Maryland, where this Coigrlocated, an indidual may be served

(1) by delivering to the pson to be served a copy the summons, complaint,
and all other papers filed with it; (2) if the person to be served is an individual, by
leaving a copy of the summons, complaint afl other papers filed with it at the
individual's dwelling house arsual place of abode withresident of suitable age
and discretion; or (3) bynailing to the person to beerved a copy of the
summons, complaint, and all otherppas filed with it by certified mail
requesting: “Restricted Delivery--showwiom, date, address of delivery.”

Md. Rules 2-121(a). And, underethaws of Washington, wheiRONCO attempted to serve,
and ultimately served, Leading Edge,

The summons shall be served by delivering a copy thereof, as follows:

(9) If against a company or corporationi¢h as Leading Edge], to the president
or other head of the company or coigarn, the registered agent, secretary,
cashier or managing agent thereof ortthe secretary, ste@grapher or office
assistant of the president or other heathe company or gporation, registered
agent, secretary, cashier or managing agent.

(16) [If against an individual], to the fdmdant personally, or by leaving a copy of
the summons at the househi$ or her usual abodeitty some person of suitable
age and discretion theasident therein.

11



Wash. Rev. Code Ann. 8§ 4.28.080. The statute explistates that “[grvice made in the
modes provided in this sian is personal service.ld. Indeed,‘[s]ervice of processby means
other than personal service,.j.eonstructive and sutisite service, ‘is in derogation of the
common law and cannot be used wipensonal servicis possible.””Secco v. Secedlo. 34050-
3-1ll, 2017 WL 5499875, at *3 (Was Ct. App. Nov. 16, 2017) (quotirigodriguez v. James—
Jackson111 P.3d 271, 274 (Wash. Ct. App. 2005)).

Thus, even if the means of service enumerated in Rule 4 and incorporated into Rule 4 by
reference to state laws replaced the requiremiesérvice by a U.S. Marshal, RONCO still did
not effect service until March 18, 2017, whersérved Leading Edge’s registered agent by
private process server. Althoutgie Maryland Rules provide f@ervice by mail, the mail must
be by certified mail, restricted delivery. RGO sent the package via first class mail and
Federal Express, without any resioncis on its delivery. As a result,eading Edge’s registered
agent and owner[] receivedFedEx packagdeft at his doorcontaining the Complaint, all Exhibits,

a Notice of Lawsuit and Request for Waiver of Service, and Rule 4 Waiver of Service of Brocess
February 8, 2017,” and he “received a copy of the Complaint, all Exrabietice of Lawsuit and
Request for Waiver of Service, and Rule 4 Waiver of Service of Pragesisst class mailon
February 9, 2017.” Stip. Facts 11 19, 20 (emphasis added). Neither mailing complied with the
service requirements of the federal and state rdegFed. R. Civ. P. 4(e)(1), (h)(1Md. Rules 2-
121(a); Wash. Rev. Code Ann. § 4.28.086¢ alsdSecco 2017 WL 5499875, at *3ylallard,

2012 WL 642496, at *5.

In sum, RONCO never properly served notidets Complaint to Vacate in the manner
required by the FAA because it never did solh$. Marshal. And, even if the manner of
service effected by RONCO complied with theldeal, Maryland, or Wasgton rules of civil

procedure, such that the March 18, 2017 servicpriwate process serveatisfied the type of

12



service required by the FAA, RONCO still did ndfieet that service within three months of the
Final Award, which issued more than fomonths earlier, on November 3, 2016. Moreover,
even if the clock did not start runningntii RONCO received the Final Award by mail on
November 23, 2016, more than three monthststidl passed before the March 18, 2017 service.
Finally, I note that “[tjhe Fourth Circuit hasot yet recognized equlike exceptions to the
FAA'’s three-month deadline for serving a motion to vacate upon an adverse pahsse v.
Nordstrom, Ing.No. CCB-10-2114, 2010 WL 4789442, at *2. (®d. Nov. 17, 2010). On the
contrary, “[tlhe Fourth Circtii has strongly intimated—but hasopped short of explicitly
holding—that there are no equitable exceptions ¢atlinee-month limitations period set forth in
the Federal Arbitration Act."Parsons, Brinckerhoff, Quade & Douglas, Inc. v. Palmetto Bridge
Constructors 647 F. Supp. 2d 587, 594 (D. Md. 2009 also Taylor788 F.2d at 225 (“The
existence of any such exceptions to § 12 is questile, for they are not implicit in the language
of the statute, and cannot be described asaon-law exceptions because there is no common-
law analogue to enforcement of an arbitratiard.”). Consequently, Leading Edge’s Amended
Motion to Dismiss must be graad, and RONCO’s Complaint to Vacate, construed as a motion
to vacate, is denied as untimely. And, RONE€®Iotion for Summary Judgment is denied as
moot.

Confirming Ar bitration Award

Given that RONCO failed tdlé a timely motion to vacate, | must grant Leading Edge’s
Petition to Confirm Arbitration AwardSee9 U.S.C. § 94tating that, when a party files a timely
petition to confirm an aitration award, “the coumnustgrant such an order unless the award is
vacated, modified, or corrected” (emphasis adgéeylor v. Nelson788 F.2d 220, 225 (4th

Cir. 1986) (“A confirmation proceeding under 9 U.S.C. §8 9 is intended to be summary:

13



confirmation can only be denied if an awdnds been corrected, vacated, or modified in
accordance with the Federal Arbitration Act.P)rst Baptist Church oGlendarden v. New Mkt.
Metalcraft, Inc, No. AW-10-00543, 2010 WL 3037030, &l (D. Md. July 30, 2010)
(“Confirmation of an arbitration award is amsmary proceeding that merely makes what is
already a final arbitration awdira judgment of the court’gff'd, 442 F. App’x 789 (4th Cir.
2011); Parsons 647 F. Supp. 2d at 594 (“[Because neither party timely moved to vacate or
modify the arbitral award, this Court issalrequired to grant Parsons’s Petition Mution for
Order Confirming the Award.”). | note that the arbittatawarded Leading Edge “the sum of
$501,416.00, which represents $473,322.00 inawarded damages and $28,094.00 in the
awarded interest,” as well as “the sum $80,498.89, representing ... fees and expenses
previously incurred by [Leading Edge],” afidny amount [Leading Edge] contributed to” the
$1,733.75 “cost of the hearing room rental.” FiAalard 16. The arbitrator ruled that “[t]he
parties’ attorney fees ah be borne as incurrédand denied any claimsot expressly granted.
Id. Leading Edge now seeks the $501,416aliges awarded, plus the $30,498.89 awarded for
fees and expenses, for a total of $531,914.89. Def.’s Pet. 3, 5. | will confirm this arSegat.
U.S.C.809.

Leading Edge also seeks postaalinterest, to include prend post-judgment interest.
Def.’s Pet. 3. Insofar as it seeks post-judgmetarast, “the court need hepecifically grant an
award of post-judgment interest because [theipeét] is entitled to recover such interest by
operation of law."Choice Hotels, Int'l, Inc. vShree Navdurga, LLNo. DKC-11-2893, 2012
WL 5995248, at *3 (D. Md. Nov. 29, 2012). The fealgpost-judgment interest statute provides
that “[ijnterest shall be allowieon any money judgment in a civil case recovered in a district

court.” 28 U.S.C. § 196kee also Goldman, Walker, LLC v. ShaHdb. GJH-13-113698, 2015
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WL 306746, at *6 (D. MdJan. 22, 2015) (“[O]nce aarbitrationaward is confirmed in federal
court, the rate specified by 61 applies . .. even if trebitrationaward purported to grant
post-judgment interest [atdifferent rate]” (quoting~idelity Fed Bank v. Durga Ma Corp387
F.3d 1021, 1024 (9th Cir. 2004))f. Forest Sales Corp. v. Bedingfie881 F.2d 111, 111-13
(4th Cir. 1989) (concluding thatderal post-judgment interest st applies in diversity action).

As for post-award, pre-judgmeinterest, “the award qirejudgmentnterestis within the
discretion of this court, to be determined according to judge-made princieX.Transp., Inc.

v. Transportation-Commc’ns Int'l Uniord13 F. Supp. 2d 553, 572 (D. Md. 2006) (quoting
Milwaukee v. Cement Div., Nat'l Gypsum Cal5 U.S. 189, 194 (1995)ff'd, 480 F.3d 678
(4th Cir. 2007);see alsandus. Risk Insurers v. M.A.N. Gutehoffnungshutte GnisH F.3d
1434, 1447 (11th Cir. 1998) (“Because the distaourt below held federal subject-matter
jurisdiction under 9 U.S.C. 8 20&e decision whether to grant prejudgment interest was a
matter for the court’s discretion and was not cdlgdoby state law.”). Thus, the court “must
weigh the equities in a particularseato determine védther an award girejudgmeninterestis
appropriate.’Moore Bros. Co. v. Brown & Root, InQQ7 F.3d 717, 727 (4th Cir. 2000).

Here, the Final Award provided fgre-award interest at the rate the parties agreed was
applicable, that is, “4.75%, as prescribedRgrida law.” FinalAward 15-16. Leading Edge
seekgpostaward, pre-judgment interest the same rate. Def.’stP8—4. This Court has noted
that, while the federal interest rate appliepdst-judgment interest, poatbitration interest may
be awarded at the state statutory raBoldman 2015 WL 306746, at *5 (citingnited Cmty.
Bank v. McCarthy2010 WL 2723726, at *2—4 (W.N.C. July 8, 2010)). Gen that the parties
selected Florida law to govern arbitratigxgr. 8 10.4, and that pre-award interest was awarded

at the Florida statutory rateé, will award post-award, pre-judgment interest beginning on
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December 3, 2016—the date on which RONCOynpent was due under the Final Award—at
the Florida statutory rate in effect at the tiofehe Final Award (4.75%), to compensate Leading
Edge for the delay in paymer8ee Grigsby & Assocs., Inc. v. M Sec. Investments Noc06-
23035-ClV, 2010 WL 11452307, at *2 (S.Bla. Sept. 30, 2010) (“[P]rerdgment interest is not

a penalty, but compensation to the plaintiff for tise of funds that were rightfully his . .. and
absent any reason to the congrait should normally be awarded when damages have been
liquidated’ by ararbitrationaward” (quotingIndus. Riskinsurers,141 F.3d at 1446-47 (internal
citations omitted))).

ORDER

Accordingly, it is, this_11th day of Decdmr, 2017, by the United States District Court

for the District of Marjand, hereby ORDERED that

1. Defendant’s Amended Motion to §miss, ECF No. 23, IS GRANTED;

2. Plaintiffs Complaint to Vacate, ECF Nd., construed as a motion to vacate, IS
DENIED as untimely;

3. Defendant’s Petition to Confirm Attiation, ECF No. 21, IS GRANTED;

4. The November 3, 2016 Final Award $$01,416.00 in damages and pre-award interest,
plus $30,498.89 in fees and expene£ONFIRMED;

5. Judgment IS ENTERED in favor dfeading Edge in the amount $601,416.00 in
damages and pre-award interest, plus $30,498.8%s and expenses, plus post-award,
pre-judgment interest from December 3, 2016 to December 11, 2017 at the rate of 4.75%,
all of which shall accrue post-judgment interest as specified by statute;

6. Plaintiff’'s Motion for Sumnary Judgment, ECF No. 26, ENIED AS MOOT; and
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7. Defendant’s request for attorneys’ fees must be briefed, and | will schedule a call to

set a briefing schedule.

IS/
Paul W. Grimm
United States District Judge
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