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MEMORANDUM OPINION

Defendants Wexford Health Sources, Indgfikpara Wright, M.D., Muleta Obsu, M.D.,
Bolaji Onabajo, M.D., Jonathan Thompson, M.&nd Rebecca Barnhart,NR, move to dismiss
or in the alternative for summajydgment in response to thisvitirights complaint. ECF No.
21. Plaintiff Jeff Farmer opposése motion. ECF No. 33. Defdants filed a Reply. ECF No.
36. Also pending are Defendants’ Motion forofective Order (ECF &l 37) and Plaintiff’s
Motions for Temporary Injunction (ECF No. 38)dfor an Extension of Time to file a Class
Action (ECF No. 41). No hearing is necessa8eelLocal Rule 105.6 (D. Md. 2016). For the
reasons that follow Defendants’ motion, constt as a Motion for Samary Judgment, is
granted in part and denied in part. Defendaktstion for Protective Ordeshall be denied in
part and Plaintiff's Motions for Injunctive reliednd to file a class action shall be denied.

Defendants shall file their answers on or before January 5, 2018.

! The Clerk SHALL CORRECT the full spelg of Defendants’ names on the docket.
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Background

Plaintiff Jeff Farmer is an inmate conitad to the custody of the Maryland Department
of Public Safety and Correctional Servicasdacurrently confined at Eastern Correctional
Institution (ECI)?> Farmer alleges he has been ddnback surgery and effective pain
management pending the surgery; his prescrigbompain medication was reduced to one-third
of his previous dosage for non-medical reasohis allergy medication was changed to
something less effective; and he has not recansadment for a shoulder injury sustained during
a fall from a prison van. Compl. 3, ECF No. 1.rrRar claims that he has moderate and severe
disc herniation, spinal stenosasid broken pieces of bone irsHower back (lumbar spine at
levels L4, L5, and S1).1d. at 4. He states that prior fus current incarceration he was
scheduled for surgery and claims he is emtiti® receive that surgery (known as kyphoplasty)
while he is incarcerated. Farmer explainsihieexperiencing such severe pain that he has
difficulties sleeping and continued denial oktkurgery violates his rights under the Eighth
Amendment.ld. The specific claims he raises redjag his care are set forth below.

Pain Medication

Farmer claims that his Neurontin dosages weduced to one-thirf his previous dosage
for no justifiable medical reason; rather, it velmme by Dr. Obsu in retaliation for administrative
remedy procedure complaints (“ARPs”) Farmerditegarding medical carecCompl. 3. Farmer
alleges that recent blood tests did not shawli reason for the cut in pain medicatidd.

Defendants do not deny decreasing the dosagarofier's Neurontin and explain that the
dosage initially prescribed tBarmer was too high. Wright Aff. 1 5-7, ECF No. 21-5. Dr.

Wright describes the purpose and effects of Netim (a.k.a., Gabapentin), a gabapentindd.

2 During the pendency of this action Farnie&s also been incarcerated at Dorsey Run

Correctional Facility (DRCF) and Maryid Correctional Training Center (MCTC).
2



He states that medications like Neurontin “are widely used in neurology, psychiatry, and primary
healthcare” for the treatment of “neuropathimpé&bromyalgia and postherpetic neuralgidd.

It is “thought to possess GABA-mire properties which have diceand indirect effects on the
brain’s dopamine ‘reward’ systemfd. “Neurontin has been regulaprescribed with positive
result in the treatment of patients with chrop&n and in the management of patients for opioid
withdrawal.” Id.

Dr. Wright also provides information regard the dosage for Neurbn and states that
the “FDA recommended maximum adult dosage is 2400-3600 mg per tthyat § 7. When
dosages exceed the recommended dosage, Neumriteported to cause sedative as well as
dissociative/psychedelic effects.ld. Additionally, at higher than therapeutic dosages, drugs
like Neurontin have a higheate of addictivenesslid. Further, in patients “with a history of
polypharmacy and drug abuse” there is “an eased risk of addicn to [Neurontin’s]
dopamine ‘reward’ effect reking in a need for increasy the medications recommended
dosage level beyond the therapeutic dose tiwer to receive the same effectid. Conversely,
at therapeutic levels, Neurontin has a lowe raf addiction making it a good option for pain
management in the prison environmend. § 8. An increased dose of Neurontin does not
provide additional clinical befies as the rate of absorpti drops with lgher dosages(g, “a
900 mg dose will be absorbed [at a rafe6®%, a 2400 mg dose @rides a 34% absorption
[rate].”). Id. Side effects such as “dizziness, somnolénbeadaché,diarrhea, confusion,

nausea, and peripheral edema” increase at higher dosages.

3 Somnolence is “the quality or state of being drowsyeehttp://c.merriam-

webster.com/medlineplus/.
4 The Court notes that among his noted chronic medical issues, Farmer suffers headaches.



Farmer was prescribed 800 mg of Neunontivo tablets twice daily between April 13,
2016 through August 13, 2014d. § 9. Farmer was also redeiy: 800 mg of lbuprofen as
needed three times a day; Excedrin migraine; 50 mg of Ulthamtimes a day; and 350 mg of
Som4 one tablet twice per dayld. On July 15, 2016, when Dr. Wht saw Farmer at Dorsey
Run Correctional Facility (‘“DRCF”), he revied the medications Farmer was receiving and
determined that the amount of Neurontinwvaas receiving was too high, given all the other
medications he was takingld. {1 10. Dr. Wright changed eéhprescription to 800 mg of
Neurontin, one tablet twice dailyd. T 11.

Dr. Wright explains that Neurontin is‘aon-formulary medication” at DRCF, meaning it
takes a period of time to process the requestthe drug and at times the request is
“disapproved.” Id. With those factors in mind, Dr. \ight wrote orders “to discontinue
[Farmer’s] existing 800 mg Gabapentin, 2 tablevice daily if the new order for 800 mg, 1
tablet twice daily was approved.ld. An error was made, howevend Farmer’s prescription
order was “transcribed as &Bapentin 800 mg take two by mouth three times per day,
discontinue the old order for Neuramtif this order is approved.”ld. Based on that erroneous
order, Farmer was given 4800 mg per day, a dasellh Wright statesvas “supratherapeutic
and not intended.’ld.

Farmer continued to receive the incorrdosage until October 24, 2016, when Dr. Obsu
discontinued it and prescribed 800g, one tablet twice daily.Id. § 14. Farmer’s other
prescriptions for Soma and Ultram were unchanged. Prior to Dr. Obsu changing the

prescription, Dr. Syed Rizvi noted the excessilosage of Neurontin during an August 3, 2016

> Ultram (tramadol) is a narcotic-like pain mler used to treat moggte to severe pain.

Seedrugs.com.
Soma (carisoprodol) is a muscle relaxer that blocks gemsations between the nerves
and the brain.Seedrugs.com.



chronic care clinic visit with Farmerld. § 12. Dr. Rizvi indicatedhis intention to follow up
with Dr. Wright regarding the prescripti and continued it in the interimid. Although Farmer
was seen on August 22, 2016, for his shoulder gasnmedications were noeviewed at that
time. Id. § 13. It is this change tihe prescribed Neurontin up@hich Farmer bases his claim
against Dr. ObsuSeeCompl.

Farmer complained about the changelasage on April 6, 2017, whdre was seen by
Dr. Thompson at Maryland Correctional Traini@gnter (MCTC) and informed the doctor he
needed 800 mg of Neurontihree times a day. Farmer Med. R. 50, ECF No. 21-4. Dr.
Thompson explained to Farmer that “institutibpalicy was to issue medications twice daily,
and it would not be changed for [Farmer]d. Farmer’s prescriptiofor Neurontin provided for
2400 mg per day with two 600 mgblets, twice a dayld. Farmer’s additional request for an
increase in Tramadol was deniedtasas not clinically indicatedld.

Allergy medication

Farmer also claims that on October 2616, Dr. Obsu changed his allergy medication
“from Claritin back to Zyrtec (that | was on for mamonths and did not work either).” Compl.
4. Despite putting in sick call slips regarding tthange in medication, Farmer states that he
was not seen by a doctor until November 8, 202é.that time, he was seen by Dr. Wright
whom he claims “did absolutely nothing about my allergy medicatiéd.” Farmer claims Dr.
Wright told him he would contact Dr. Obsu totelenine if there was a reason for the change in
medication; however, when Farmer asked alitptihe nurses told him there was nothing noted
in his record. Id. Farmer opines that this “the definition of déberate indifference to my

ailments.” Id. He claims he saw Dr. Obanajero on arpecfied date, and Farmer was told that



his allergy medication would behanged, but as of January 2017, no change had occurred.
Id. at 5.

Dr. Wright admits that Farmer was taking &gt but states that he had been prescribed
that medication since April 13, 2016, and itsa@ntinued through August 3, 2016, when it was
not renewed. Wright Affff 16. The Zyrtec prescription waenewed on October 24, 2016, as
Farmer “had not submitted any comptaithat [it] was not effective.ld. However, Dr. Wright
initially states that Farmer complained that Zyrtec was ineffective and that his prescription was
changed to Aprodine on February 10, 201i,résponse to Plaintiff’'s complaintsid. Wright
concludes that it is kBi“opinion to a reasonabtiegree of medical probaltyi' that the change to
Aprodine “was an appropriate medicatioranbe for [Farmer’s] allergic rhinitis.Td.

Back Injury and Surgery

Farmer states that the condition of his besduires surgery which should be performed
during his incarceration so he will not have tssmwork when he returns home. He claims that
surgery was recommended priothtis incarceration. Compl. 3—4.

Defendants do not directly address Farmegactithat he is entitibto back surgery, but
provide verified medical recordeat make mention of two preais imaging results of Farmer’s
lumbar spine. Farmer Med. R. 1. As ealy September 30, 2014, Dr. Ben Oteyza noted that
Farmer had a history of back pain and that M#plorts regarding the comidn of Farmer’s back
were conflicting.ld. Oteyza observed that “[p]ersonal opinisithat this patient is not suffering
the magnitude of discomfort that he claindday need a good, thorough orthopedic evaluation.”
Id. Despite that observation, Oteydid not order a referral at thame, but instructed a “follow

up if condition worsens or no improvement within 14 daylsl.”at 2. When Oteyza saw Farmer



again on October 23, 2014, and Farmer a$ed referral, the referral was made. at 3. That
referral was “declined” following collegiate reviewd. at 10.

The first of the MRI reports referencethted September 1, 2008, indicated that Farmer
had a “large left paramedian disk herniation ai915. . . [m]oderate central disk herniation at L-
4-5.” 1d. (Nov. 16, 2015 Provider Visit). The second MRI report, dated November 14, 2013, is
noted as showing

[m]arked improvement in the large lgfaracentral disk herniation L5-S1 since

the study of 9/1/2008. There remains aalneft apracentradisk protrusion

minimally affecting the left S1 nerve root . . . . Mild spinal stenosis L3-4

appearing since previous study . .ecendary to broad-based central disk
protrusion. Mild centrigprotrusion of the L4-5 disk unchanged.

Id. The noted purpose of Farmer's Novemt6r 2015 medical exam was for review of his
record for an orthopedic referrald. It is noted that the referral was declined and that Farmer
was referred for physical therapy (PT)iwth he had begun reiéng on July 10, 2015. Id.
Farmer was complaining of chronic low back pain “with intermittent paresthasé left leg
weakness” at that timdd.

On December 28, 2015, Farmer was seerbhyJason Clem and Dr. Getachew, via
telemed regarding whether neurosurgery for his back was necedsiargt 15. During the
examination “he was able to touch his toes w#ise, bend laterally, and bend minimally to back,
no pain.” Id. It was further noted that Farmer regeor “walking over a mile on [a] regular basis
without issue.” Id. Clem and Getachew attempted t@lei to Farmer that, given his “good
function he would not be [a] suogl candidate” but Farmer fosed instead on the fact he was

not receiving narcotic pain relief & was prior to incarcerationld. Upon Dr. Getachew’s

! A record dated March 24, 2015, prepared byRaul Matera, indicates that Farmer had
been receiving PT since November 26, 2014, and=duaher reported that it had helped his back
pain but still experiences “intermittent paresthesia” in his left lower leg. Farmer Med. R. 7.

Parasthesia is an abnormal sensation asdburning, prickling, or crawling sensations.
Seehttps://medical-dictionary.com.



suggestion, Farmer’s prescription for Ultram wageased and Farmer was assured that Ultram
is an opiate.ld. Farmer was also referred to psydgy and his “drug seeking behavior” was
noted. Id.

On February 11, 2016, Farmer was seerfdontinued chronic backnd shoulder pain”
and reported “that he had fallen out of the tmunk while he was trying to get out of bed”
because “his leg ‘gave out.”1d. at 17. The fall occurred on January 18, 2016, and Farmer
reported that since the fall he was unable to perfBT exercises; he tdast received PT on
January 22, 2016.d. The medical director, who is haamed in the record submitted, was
consulted regarding further PT sessions andnEa was instead “encouraged to work on
exercises and stretching exercises as he is aklewdy regain flexibilityand range of motion.”

Id. At that time, Farmer hadaeived 12 PT sessions and a “fofroansult” was “not placed at
this time.” 1d.

On April 13, 2016, when Farmer was sdenpain management, the two MRI reports
from 2008 and 2013 were still the only reportsnbeielied upon for an assessment of Farmer’s
lumbar spine. Id. at 20. The same record notes that the plan of eeas to “[ijncrease
Tramadol from 50 mg BID to 100 mg BID” ancetie was improvement noted with that increase,
but Farmer reported that he “stilas significant low back pain that radiates down the left leg.”
Id. Despite the noted ipnovement, Farmer’'s Tramadol pception was changed upon renewal
to “50 mg BID on 4/1/16 withouprovider visit,” causing Farar's pain to increaseld. It is

noted that Farmer “[s]till want® consider corrective surgery” but reportedly was considering

o The plan of care is noted as “12/28/16 anpbf care” but the documentation of the visit

is dated April 13, 2016. Farmer Med. R. 20. The quality of the print on the copies provided to
this Court is so poor it is natlear if the date is typographical error or it actually reads
“12/28/15.”



delaying surgery untilafter his release so that “he capnsult with surgeon of his own
choosing.” Id.

Farmer does not appear tovhahad further testing done ttetermine the source of his
chronic back pain. A record dated Februafy 2017, reports that Farmer has suffered from
lower back pain since 2003, from “lifting and higihis back against treorner of a bench.’ld.
at 45. Farmer reported thattipain has gotten worse “with asgied numbnesm the [leg]”
and that “he fell last weelkom his [leg] giving out.” Id. It is noted that Farmer has no history
of incontinence and does not use a cane, walker or wheeldtaiiThe physical exam that was
provided during this visit revealed “no arealsswelling or redness” and Farmer’s gait was
described as normal.ld. Because his back pain was worsening, a consultation with an
orthopedic doctor, Lawrence Maing, MD, was requestedd. 46.

Farmer was seen by Dr. Manning on Maith2017, who noted that Farmer required
“lumbar MRI scan asap.ld. at 48. Manning further notedathFarmer should return with the
results of that scanld. The consultation for the recommended MRI was not generated until
April 6, 2017, almost one monthtaf Dr. Manning saw Farmerld. at 50-51. There is no
indication in the records provided that Farmeswaovided with an MRDf his lumbar spine,
the results shown, or wether surgery is indicated by his condition.

Shoulder injury

Farmer injured his right shoulder after hipséd and fell while he was getting out of a
correctional transport van while handcuffed ie fiont. The injury occurred in mid-February
2015, but Farmer did not seek immediate medisaluation. An x-na of his shoulder was
performed on June 18, 201&. at 10. The interpretation of the x-ray showed “no evidence of

an acute fracture, dislocaticor subluxation” and showeahatomical alignmentld. Physical



examination of Farmer’s right shoulder raledl tenderness and mpain with motion.Id. at 11.
Further, it was noted that “[a]bduction limitdy 20 degrees with [complaints of] pain deep
inside shoulder joint witlhadiation to biceps.’ld.

On December 23, 2015, it was noted durisgrmer’s chronic care visit for pain
management that he was currentlgeiging PT for his right shouldeld. at 12. The noted plan
at that time was for Farmer to continue Wi and the “course for orthopedics for shoulder and
back” would be discussed with a doctdd. at 14.

On April 13, 2016, during a chronic care vigitiwas noted that Farmer had completed 8
sessions of PT between December 4, 2@bs January 22, 2016, but he reported no
improvement of pain or range of motiofd. at 20. The Physical Thagist noted that Farmer’s
range of motion had improved, but adtthat the pain persisteddareferred Farmer back to the
provider for further managementd. Farmer’s shoulder injury wwadiagnosed as “rotator cuff
syndrome not otherwise specifiedd. at 21.

On July 5, 2016, Farmer was seen by Dr. Lawrence Manning, an orthopedic surgeon, for
his right shoulderld. at 30. Manning’s treatment plan wasatbais “MRI scan right shoulder to
[evaluate] rotator cuff” and fa=armer to return after tHdRI results are availabldd. Manning
diagnosed the injury as a “rotator cuff injuryid. at 31. On August 22, 2016, Dr. Wright noted
the purpose of the MRI was to rule out a rotatdf ar and that the MRI was recently ordered.
Id. at 36.

On January 6, 2017, Dr. Onabajo noted duringriéa’s chronic care visit that Farmer
reported no relief of the pain ms shoulder despite prescripts for Soma, Neurontin, Ultram,
and Motrin. Id. at 42. The MRI of Farmer’'s shoulde/as still pending; Onabajo renewed

Farmer’s medications and wrote ordensdoother consultation with Dr. Manningd.

10



When Farmer was seen again by Branning on March 7, 2017, he was seen for
complaints regarding his lower backaddition to his righshoulder injury.Id. at 48. Farmer’s
right shoulder injury is merdned, but the plan noted by Mangiaddressed scheduling an MRI
for Farmer’s lower backld.

In Dr. Wright's declaration under oath datkdy 21, 2017, he states that Farmer has been
scheduled for an MRI of his shoulder. Wright.Af 17. There is nothingp the record before
the Court indicating that Farmer ever receiadMRI for either his lower back or his right
shoulder as recommended by Dr. Manning.

Pending Non-Dispositive M otions
Motion to Amend Complaint

Farmer seeks to amend his complaint dd alaims against Bruce Ford, a Physician’s
Assistant who works at Eastern Correctional Institution where Farmer is currently confined.
Mot. Am. Compl., ECF No26. The claim against Ford is thia¢ tried to “kill” Farmer by
forcing him to have contact with a blanket to determine if Farmer was allergic tal.it.
According to Farmer, he has a documented vadlelgy and requested a different blanket than
the one issued to him by the prison. Heestahat he could netse the wool blank&tbecause it
would cause him to go into anaphylactic shacid he would stop breathing. Farmer claims
when he reported this to medical staff, Fdoiced him to lie underneath the blanket to
determine if Farmer would have the reactiondeimed and told Farmer that if he stopped

breathing he would use CPR to bring him back to lite.at 1-2.

10 SeeFarmer Med. R. 5 (January 19, 2015 encourgeord with Ruth Pinkney, PA stating
“According to management there is no woothe blankets used #itis facility.”).

11



In addition to the claim regarding the blankesymer alleges that Ford cut his Neurontin
medication, changed his prescription frotmuprofen to Tylenol, switched his Aprodife
medication to Zyrtec, failed to renew his pmagtion for shampoo, disctinued his muscle rub,
and wrote prescriptions incorrectly causintpar day delay in receipt of medicationkl. at 2.
Farmer asserts that Ford is doing these things out of retaliation for prior conflicts the two men
had and adds that “these medications thakfdrd use[s] are not ever used by actual pain
management specialistsid. at 3. Farmer opines that Ford is “not a qualified P.A.” and that he
“has way too much authority to undo what treants ‘actual’ doctorkave prescribed.ld. The
Motion to Amend the Complaint was filexh August 23, 2017, approximately one-month after
Defendants filed a Motion to Biniss or for Summary Judgméft. Defendants oppose the
motion on the basis that the proposecdadment is futile. ECF No. 28.

Pursuant to Federal Rule of Civil Prdoee 15(a), “[a] party may amend its pleading
once as a matter of course wittlth days after serving it, or the pleading is one to which a
responsive pleading is required, @dys after service of a responsive pleading or 21 days after
service of a motion under Rule 12(b), (e), or (f), whichever is earlier.” Fed. R. Civ. P. 15(a)(1).
“In all other cases, a party may amend its pleqdimly with the opposing party's written consent
or the court's leave.” Fed. R.\CIP. 15(a)(2). Rule 15 dictatésat “[tlhe cout should freely
give leave when justice so requiredd. A Motion to Amend the Complaint must be reviewed

for prejudice to the opposing party, bad faith, or futility of the amendmeetKatyle v. Penn

H Aprodine is an antihistamineSeedrugs.com. Farmer statdsat Aprodine, prescribed

for his allergies, was working well when he waking it. Mot. to Am. Compl. 2, ECF No. 26.
12 Farmer filed an earlier pleading entitléAdditional Claim Added with Evidence and
Evidence Needed to Present” which was alsal fafter Defendants’ dpositive motion. ECF
No. 23. That pleading, which raises the sana@rd as the Motion to Amend Complaint, was
also opposed by Defendants. ECF No. 24.

12



Nat. Gaming, Inc 637 F.3d 462, 470-471 (4th Cir. 2011) (citiradper v. Harvey438 F.3d 404,

427 (4th Cir. 2006)). “Futility isapparent if the proposed anaed complaint fails to state a
claim under the applicable rules and accompanyimgdstrds: ‘[A] district court may deny leave

if amending the complaint would be futile—that is, if the proposed amended complaint fails to
satisfy the requirements of the federal rulesKatyle 637 F.34 at 41 (quotingnited States ex

rel. Wilson v. Kellogg Brown & Root, In&25 F.3d 370, 376 (4th Cir. 2008)).

Farmer’s proposed amendment does not state an Eighth Amendment claim as to Ford and
is therefore a futility. The only injury Farmeotes with regard to ¢hclaim concerning the
blanket is a “minor rash.” Mot. Am. Compl. T.o the extent that Fa®en experienced emotional
distress as a result of the alleged actions, that distress cannot form the basis of a constitutional
claim. Further, Farmer’s disagreement withhrd®® approach to confirming an allergy to the
blanket in question does not state a constitutional claim. With regard to the changes in Farmer’s
medication, as well as theherr gratuitous commentdryon Bruce Ford’s competence generally,
there is no constitutional guarantee that insures prisoners will receive medications of their choice
without change or adjustmentWilliams v. Corizon Med. ServDKC-12-2121, 2013 WL
4541684, at * 7 (D. Md. Aug. 26, 2013) (“Disagremrh with a medicabprovider does not
amount to a violation of consttional magnitude. An inmatetifference of opinion over matters
of expert medical judgment @& course of medical treatment doeot rise to the level of a
constitutional violation.”). Farer cites no injuries befalling him as a result of the changes to his
medications, some of which.€., allergy medicationyare not prescribed for treatment of a

serious medical condition. The Motion to Amend Complaint is denied.

13 Farmer's statements regarding Ford’snpetence and qualifications are inappropriate

and could be considered evidence of bad faithsheutioned to limit his allegations to factual
accounts without personal insu#tad name-calling when filingleadings in this Court.

13



Motion for Protective Order

Defendants filed a Motion for Protective Oragmainst Farmer’s continued requests and
demands for copies of his emtimedical record, spanning over four and one-half years. ECF
No. 37. In addition, Farmer filed a Request &atus of Subpoena for Medical Records (ECF
No. 34), which Defendants address in their motionthénlatter pleading, Farmer claims he sent
a demand to counsel for copies of his medicedme which counsel denies receiving. ECF No.
37 at 1.

Farmer’s requests for copies of his medicabrd are in the naturef discovery. While
it is true that discovery has ngét commenced in this case besathere has been no Rule 26(f)
conference and a scheduling ortlas not been issued pursuemtocal RuleB03.2, Farmer may
also seek discovery under Fed. R. of Civ. Proc. 56(d) and is not required to cite that rule
specifically to invoke it. For reasons set forth more fully below, summary judgment will be
denied in part and Farmer will be permitted to recesevantcopies of his medical record. The
Motion for Protective Order is granted to the extent Defendants will not be required to provide
the entire medical record, but dedito the extent Farmer seeks records not a part of the court’s
record that pertain to the need furgery to his back and shoulder.

Motion for “Temporary Injunction”

In his Motion for Injunctive Relief, Farmeseeks an order requig the release of his
entire medical record; prdhiting Wexford employees fromcutting and/or switching
medications; and transferring him to anothesg. ECF No. 38 at 1-3. Defendants oppose this
motion. ECF No. 40.

A preliminary injunction is an “draordinary and drastic remedy3ee Munaf v. Geren

553 U.S. 674, 689-90 (2008). To obtain a prelinyinajunction, a movant must demonstrate:

14



1) that he is likely to succeed on the merits; 2) beats likely to suffer irreparable harm in the
absence of preliminary relief; 3) that the bakrof equities tips in his favor; and 4) that an
injunction is in the public interestSee Winter v. Nat. Resources Def. Council, B&5 U.S. 7,
20 (2008);The Real Truth About Obama, Inc. v. Fed. Election Comi7& F.3d 342, 346 (4th
Cir. 2009),vacated on other ground$59 U.S. 1089 (2010)einstated in relevant part on
remand 607 F.3d 355 (4th Cir. 2010) (per curiamd. preliminary injunction is distinguished
from a temporary restraining order (“TRQO”) gty the difference in notice to the nonmoving
party and by the duratn of the injunction.U.S. Dep't of Labor. Wolf Run Mining Co0.452
F.3d 275,281 n.1 (4th Cir. 2006) (comparing FedCR. P. 65(a) with Fed. R. Civ. P. 65(b)).
Farmer’s motion fails to estasth that he is likely to succeed on the merits or to suffer
irreparable harm absent tirgunctive relief sought. SeeWinter, 555 U.S. at 20. The matter
regarding his medical record has been addresgec and does not require an injunction. The
issue regarding Farmer’s medtion, which includes both paand allergy medication, does not
concern a matter that implicates Farmer's plalsgafety and is simply the product of his
disagreement with medical care providers rdug appropriate medication. Farmer’'s request
for a transfer to another prismoncerns a decision over whidone of the Defendants in this
case have any control as they are all engssyof the independent medical contractor.
Moreover, a transfer to another Maryland cormwi facility would notchange the fact that
Wexford Health Sources, Inc., the medical ceoatractor for all state correctional facilities,
would be charged with providing Farmer with agmiate medical care. Because Farmer has not
established these critical elementseéd not reach the other elemerfee Real Trutlb75 F.3d

at 347. Therefore, the motion is denied.

15



Motion for Extension of Te to File Class Action
Plaintiff's motion indicates that he needs atyhday extension to ablplaintiffs to this
action, all of whom are inmates confined to segtion. ECF No. 41. Federal Rule of Civil
Procedure 23(a) delineates the prersitgs for a class action and provides:

One or more members of a class may sueecsued as representative parties on
behalf of all members only if:

(1) the class is so numerous thahpger of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the claims
or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests of
the class.
The complaint does not sufficiently allege claithat require a clasaction. To the extent
numerous other individs have claims regarding mediczdre at the prison, those claims
require proof of a serious medica¢ed individual to each litemt and proof that those needs
were met with subjective, deliberate indiffecen Claims regarding medical care are highly
individualized and without evidence that thera igolicy in place that requires blanket denial of
medical care for a specific medical condition, @sslaction is not the appropriate approagbe
Wal-Mart Stores, Inc. v. Duke§64 U.S. 338, 361-62 (2011) (“Ri28(b)(2) applies only when
a single injunction or declaratory judgment wouldvpde relief to each member of the class. It
does not authorize class certification when eadhividual class member would be entitled to
adifferentinjunction or declaratoryugdgment against the defendant®mphasis in original).
Further, as Farmer is pro g is barred from instituting aads action whereby he would be

representing othersMyers v. Loudon CouptPublic Schools418 F.33d 395, 400 (4th Cir.

2005) (citingOxendine v. Williams09 F.2d 1405, 1407 (4th Cir. 19Y5Therefore, the motion
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is denied; any other individuals who wish to p@rsuclaim may simply file a complaint with the
Court.
Standar ds of Review
Summary Judgment

Summary Judgment is governiegl Fed. R. Civ. P. 56(a) whigrovides that: “[tlhe court
shall grant summary judgment if the movant skdhat there is no genuine dispute as to any
material fact and the movantestitled to judgment as a mattdrlaw.” The Supreme Court has
clarified that this does not medmat any factual dispute will fleat the motion¥[bly its very
terms, this standard provides that the mere existensenodalleged factual dispute between the
parties will not defeat an otherwise progedupported motion for summary judgment; the
requirement is that there be genuineissue ofmaterial fact. Anderson v. Liberty Lobby, Inc
477 U. S. 242, 247-48 (1986) (emphasis in original).

“A party opposing a properly supported motion for summary judgment ‘may not rest
upon the mere allegations or deniafghis] pleadings,” but rathenust ‘set forth specific facts
showing that there is a genuine issue for trialBbuchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratiororiginal) (quoting Fed. R. Civ. P. 56(e)).
The court should “view the evidence in the lightatfavorable to . . . the nonmovant, and draw
all reasonable inferences in her favor withaugtighing the evidence or assessing the witness’
credibility.” Dennis v. Columbia Colleton Me@tr., Inc., 290 F.3d 639, 644—45t(MCir. 2002).
The court must, however, also abide by the “affirmative obligation of the trial judge to prevent
factually unsupported claims and defenses from proceeding to tBakithat 346 F.3d at 526
(internal quotation marks omitted) (quotimyewitt v. Pratt 999 F.2d 774, 77897(4th Cir.

1993).
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Eighth Amendment

The Eighth Amendment prohibitsinnecessary and w#on infliction of pain” by virtue
of its guarantee against ctuend unusual punishmeniGregg v. Georgia428 U.S. 153, 173
(1976). “Scrutiny under the Eighth Amendmentd limited to thosgunishments authorized
by statute and imposed by a criminal judgmer2&’Lontav. Angelone330 F.3d 630, 633 (4th
Cir. 2003) (citingWilson v. Seiter501 U.S. 294, 297 (1991)). lrder to state an Eighth
Amendment claim for denial of medical care, amiffimust demonstrate that the actions of the
defendants or their failure tota@mounted to deliberate indiffer@nto a serious medical need.
See Estelle v. Gamblé29 U.S. 97, 106 (1976). “Deliberatedifference is a very high
standard—a showing of mere negligence will matet it . . . [T]he Constitution is designed to
deal with deprivations of right not errors in judgments, evéimough such errors may have
unfortunate consequences . . .ldwer this threshold would thrust federal courts into the daily
practices of local diwe departments.’'Grayson v. Peedl95 F.3d 692, 695-96 (4th Cir. 1999).

Deliberate indifference to a serious medinakd requires proahat, objectively, the
prisoner plaintiff was suffering &m a serious medical need atidt, subjectively, the prison
staff was aware of the need for medical attenbah failed to either provide it or ensure the
needed care was availabl8eeFarmer v. Brennan511 U.S. 825, 837 (1994). Obijectively, the
medical condition at issue must be serioi&ee Hudson v. McMilligrb03 U.S. 1, 9 (1992)
(there is no expectation that pmeers will be provided with unglikeed access to health care). A
medical condition is serious when it is “onatthas been diagnosed by a physician as mandating
treatment or one that is so obvious that eaday person would easily recognize the necessity
for a doctor’s attention.”lko v. Shreve535 F.3d 225, 241 (4th Cir. 2008ge alsoScinto v.

Stansberry 841 F.3d 219, 228 (4th Cir. 2016) (failurepovide diabetic inmate with insulin
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where physician acknowledged it was requireevislence of objectively serious medical need)
Proof of an objectively serious medical condition, however, does not end the inquiry.

The subjective component ramps “subjective recklessnessi the face of the serious
medical condition. SeeFarmer, 511 U.S. at 839-40. “True sebjive recklessness requires
knowledge both of the general risknd also that the conduct isappropriate in light of that
risk.” Rich v. Brucel29 F.3d 336, 340 n.2 (4th Cir. 1997). ctAal knowledge or awareness on
the part of the alleged inflicter. . becomes essential to proofdafiberate indifference ‘because
prison officials who lacked knowledge of a risknnat be said to haveflitted punishment.”
Brice v. Va. Beach Corr. C{r58 F.3d 101, 105 (4th Cir. 1995) (quotiRgrmer, 511 U.S. at
844). If the requisite subjective knowledge is llsshed, an official may avoid liability “if [he]
responded reasonably to the risk, even if the harm was not ultimately aveStstarmer, 511
U.S. at 844.

Reasonableness of the actions taken must be judged in light of the risk the defendant
actually knew at the timeSeeBrownv. Harris, 240 F.3d 383, 390 (4th Cir. 2000) (citihgebe
v. Norton 157 F.3d 574, 577 (8th Cir. 1998)) (haidi that the focus should be on the
precautions actually taken in ligbf the known risk, not those that could have been takee),
also Jackson v. Lightsley75 F.3d 170, 179 (4th Cir. 2014) (peeibing treatment raises fair
inference that physician believed treatment wasessary and that failure to provide it would
pose an excessive risk)While “a prisonerdoes not enjoy a constitutional right to theatment
of his or her choice, thigeatmenta prison facility does provide museévertheless badequate to
address th@risoner'sseriousmedicalneed” De'lonta v. Johnsgn708 F.3d 520, 526 (4th Cir.
2013) (refusing to evaluate transgender innfategender reassignment surgery where current

therapy failed to alleviate urge for serious self-harfife right to treatment is “limited to that
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which may be provided upon a reasoleacost and time basis ancetkessential test is one of
medicalnecessityand not simply that which may be considered medelsirable” Bowring v.
Godwin,551 F.2d 44, 48 (4th Cir. 1977).

Analysis

Objectively, Farmer has an acknowledged chronic pain condition for which he has been
referred to and seen by an orthopedist on at least three occasions. As a result of the examinations
by Dr. Manning of Farmer’s lumbar spine anghti shoulder injury, MRI imaging was requested
with a return to the doctor after the results arelalbl. These facts are not in dispute. In his
Opposition Response Farmer states that leesean by Dr. Manning on September 12, 2017, at
Regional Hospital. Pl’s Opp’n 2, ECF No. 3At that time he claims Dr. Manning told him
that the condition of his lumbar spine had worsegredl he recommended that Farmer be seen by
a neurosurgeon after he receives peed MRI of his lower spine.ld. In addition, Farmer
maintains that Manning stated he needs an MRili®fight shoulder which Farmer still has not
received.|d.

Despite the known need forrther information regarding theource of Farmer’s chronic
pain resulting from his right shoulder and lumbpme conditions, there is no evidence that the
MRI imaging of Farmer’s lumbaspine and right shoulder has aclyaccurred, nor is there an
explanation provided for the more than two yedaylén doing so. To the extent that one or
both issues are correctablerabgh surgery, the delay in alining the imaging information
required to make that decision may amount tdeéiberate infliction of pain. The record
establishes that Defendants Onabajo, Obsu,Vénght were well aware of these requests for
MRI imaging and were all involved in the tremnt for Farmer’s chronic pain, but either

permitted the delay to occur orfused to take corrective action. To the extent the delay is
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attributable to a corporate policy or practice, ¢cte@m against Wexford Héa Sources, Inc. also
survives summary judgment. @mary judgment is denied without prejudice as to these
Defendants on the claims concerning Farmer’'s h@eldmbar spinal and ght shoulder surgery.

But Farmer’s claims regarding medicatiolmsage changes as to all of the named
Defendants, fail. Despite Farmer’s assertions otherwise, it is clear from the verified medical
records as well as Wright's declaration undath that the Neurontin dosage was lowered
because it was mistakenly written at a higher thanapeutic dosage. Moreover, it is clear that
Farmer has not been denied all pain relievingliosion; rather, he hdseen prescribed other
medication (Ibuprofen, Tylenol, Ultram, and Somagaddition to the Neurontin. With regard to
Farmer’s allergy medications, the underlying noatlicondition (allergic rhinitis) is not so
serious that failure to treat {tvhich has not oceted here) would amourtb an intentional
infliction of pain. The Eighth Amendment doast guarantee that prisaisewill receive the
health care of their choice dhe medications they prefebut only that serious medical
conditions will not be treated with deliberatedifference. The claims asserted regarding
medications are dismissed as to all DefendaBese Graysonl95 F.3d at 695Villiams, 2013
WL 4541684, at * 7 (citindNelson v. Shuffma®03 F.3d 439, 449 (8th Cir. 2010)).

Farmer’s claim against Defendant Becky Barnhardt, RN, is based on one encounter on
April 21, 2017, at MCTC, during which Barnhardtegledly refused to adjust Farmer’'s pain
medication, provide him with a different blanket;ite an order for a diet because Farmer had
lost weight, and provide himith a double mattress to accommodate Farmer’s injured shoulder.
ECF No. 12-1 at 1-2. The encoungip with Barnhardt indicates that Farmer was told that
MCTC did not issue double mattresses or cott@mhzts and that there was no diet wherein an

additional snack bag would be provided. FarnVMled. R. 53. Barnhardt further noted that
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Farmer’s body mass index (BMI) was “over 21 pet¢dmut because Farmer continued to insist
that he wanted to be placed a diet, paperwork vgafilled out and submitted for approvad.
With regard to his medication, Barnhardt relatest she informed Farmer that his medication
was reviewed and kept the same at MCTdtdsad been at DRCF and that any medication
(muscle rub and bacitracin) not provided atlag chronic care clinic was not indicated by the
medical care providerld. Farmer apparently left and tdBhrnhardt he would add her name to
his lawsuit. 1d.

Similarly, Farmer’s claim against Dr. JonathThompson is based on little more than an
unpleasant single encounter durimgich Farmer was provided immation he did not want to
hear. Id. at 50. Farmer complained to Thompsoatthe was only receiving his Tramadol and
Neurontin twice per day at MCT@hen he was receiving it three times per day at DRCF.
Farmer informed Thompson he wanted his mo&iilbn delivered three times per day instead.
Although Thompson prescribed 1200 mg of Neurotwice per day and 100 mg of Tramadol
per day, Farmer demanded 200 mg of Tramaeéolday and threatened to sue Thompson when
he did not provide Farmer with what he demanded.

Farmer's claims as to Barnhardt and Thompson amount to a disagreement over the
delivery of medical care. Refusal to administeedication in three doses or at the levels
demanded by a prisoner does not shock the comecigar does it exhibit a callous disregard for
Farmer’s life. There is nothing to suggéisat Barnhardt and Thompson’s failure to honor
Farmer's demands resulted in the unnecessdiliction of pain or endangered his life.
Barnhardt and Thompson are entitte summary judgment in their favor as to the claims against

them and those claims are dismissed.
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The following chart shows the claims that remain and the claims that have been

dismissed:
Remaining claims Dismissed claims
Eighth Amendment Eighth Amendment
e Claims Drs. Onabajo, Obsu, and e All claims concerning changes in
Wright regarding failure to provide medication.
prescribed testing to determine cause of e All claims against Rebecca Barnhardt,
chronic back and shoulder pain RN and Jonathan Thompson, MD

e Claim against Wexford Health Sources,
Inc. regarding failure to approve or
make arrangements for full treatment
and diagnosis of chronic back and
shoulder pain

A separate Order, granting rart and denying in part Deféants’ Motions to Dismiss or
for Summary Judgment (ECF No. 21) and Rnotective Order (ECHNo. 37), and denying
Farmer’'s Motions to Amend his Complaint (ECF No. 26), for Injunctive Relief (ECF No. 38),
and for an Extension of Time to FiéeClass Action (ECF No. 41) follows.

As this case is proceeding and enteringcavery, the circumstances have changed
sufficiently to warrant the appoiment of pro bono counsel as Famias previously requested.
SeeECF Nos. 6, 18. Also, | note that in orderitsure that the suiwing claims proceed
expeditiously without the constant filing of tians by Farmer or Defendants without advance
screening to determine whether they are colorably meritorious, | am initiating a pre-motion
conference procedure. Underisttprocedure, no motion whethsubstantive or procedural
(including discovery related motions) may bedilentil it is reviewed by me in advance. A
request to file a motion shall be initiated byrfgi a letter, not to excedtiree pages, single
spaced. A separate order shaflue providing counsel more gumd@ on this procedure. The
parties are advised that filing motions in disregard of this order will result in their being stricken

from the docket.
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Lastly, Defendants shall file their answers on or before January 5, 2018. At that time, |
will enter a Scheduling Order in this matter, amde Plaintiff's counsel is appointed, | will hold

a Fed. R. Civ. Proc. 16 conference via telephone gotinsel to discuss this litigation moving

forward.
Date: December 13, 2017 1S/
Paul W. Grimm
UnitedStateistrict Judge
jml
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