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l. Introduction

On February 22, 201 Rlaintiffs filed a motionto conduct limited expedited discovery
see ECF No. 63,along with a preliminary injunction motion challenginthe January 27
Executive Order'shange to the annual level of refugee admissions. Plaintiffs’ discovery motion
anticipated that the government would soon issue aemewautiveorder and that Plaintiffs would
chalenge the replacement. Because, as expected, the replacement order shares the same core
constituticnal problems as its predecessor, Plaintiffs are filing, concurrentlytinghRenewed
Motion for Expedited Discovery, a motion for a temporary restraionagr andor preliminary
injunction (“Preliminary Injunction Motion”) seeking to enjoin the March 6 Order.

Plaintiffs’ Preliminary Injunction Motion further demonstrates tgabd causexistsfor
the Court to order Defendants to respond to Plaintiffs’ limited discovery requestegpedited
basis so that the Court may have the benefit of additional evidence bearing on the centr
guestion of the March 6 Order’s discriminatory intent.
Il . Plaintiffs’ Preliminary Injunction Motion Confirms There Is Good Ca use for Limited
Expedited Discovery.

The Court “has wide latitude in controlling discovery,” such that “its rulings willbeot
overturned absent a showing of clear abuse of discretidrdfey v. United Parcel Servic&98
F.2d 679, 682 (4th Cir. 1986%ee alsoECF No. 63,Pls.” Mot. for Expedited Disc.at 4.
Specifically, Federal Rules of Civil Procedure 26(d), 30(a), 33(b), 34(b), ano/&éhg Court
authority to advance the timing of discovery under Rule 26 and expedite the respdhse t
requested discoverySeeECF No. 63,PIs.” Mot. for Expedited Discat 4. Where, as here, a
plaintiff seeks expedited discovery related to a preliminary injunction, courtisis Circuit

exercise their broad discretion bypapng a flexible “reasonableness or good cause” standard,



which “tak[es] into account the totality of the circumstanceBifnension Data N. Am., Inc. v.
NetStard, Inc, 226 F.R.D. 528, 531 (E.D.N.C. 2005Plaintiffs have shown good cause for the
Coutt to order Defendants to respond on an expedited basis to Plaintiffs’ limited discovery
requests, which are narrowly tailored to the core question ofetised March 60rder’s
discriminatory purpose Plaintiffs should have the opportunity to present ordiy evidence in

the public recordput alsodocumentsn the government’'s possessitrat bearon thiscentral
meritsissue in support oPlaintiffs’ requesfor injunctive relief.

[11. The Requested Discovery Will Provide Further Evidence ahe Order’s Discriminatory
Purpose and Effect and Is Narrowly Tailored to That Purpose.

Plaintiffs’ Preliminary Injunction Motion,incorporated by reference hereiamply
demonstrates the need for the requested discovery prior to the Court’'s ruling orffdlainti
requested injunctive reliéf. In order to obtain an injunction, Plaintiffs must show likelihood of
success on the merits of their claimSeeWinter v. N& Res. Def. Coungil555 U.S. 7, 20
(2008) The limited set of documents Plaintiffs request, which targebdickground, design,

and implementation of the two executive ordargdirectly relevant tathis question.

! The Court should reject Defendants’ suggestion to use a “formulation of timeipaey

injunction test” tadetermine the appropriateness of Plaintiffs’ requésteECF No. 81, Defs.” Opp’'n at
4; 11. Courts have widely rejected this teshapplicableto these circumstancesi.e., whera plaintiff
seeks to expedite discoverysupport a preliminary injunctiorSee Sunflower Elec. Power Corp. v.
SebeliusNo. 08-2579=FM-DWB, 2009 WL 774340, at *2 (D. Kan. Mar. 20, 2009) (collecting cases)
(“More recent cases have rejected the [preliminary injunction formujatidavor of a reasonableness
test, partialarly in cases were the expedited discovery is related to a motion foimaipaey

injunction.”). As courts have explained, where a “plaintiff seeks expedited discovery inomtepare
for a preliminary injunction hearing, it does not make sensséqreliminary injunction analysis factors
to determine the propriety of an expedited discovery requisriill Lynch, Pierce, Fenner & Smith,
Inc. v. O’'Connoy 194 F.R.D., 624 (N.D. lll. 2000). In any event, Plaintiffs’ preliminary injunction
motion demonstrates that Plaintiffs can also meet this more stringéeinbur

2 Plaintiffs recognize that, given the March 6 Ordstisrt fusethey andhe Court willnothave

results of the requesteliscovery beforéhe Order’s stated implementation dateweverthe discovery
would aid the Court irany subsequent ruling on a preliminary injunctiorother relief



Plaintiffs’ core claim is that, likéhe January 27 Order, the March 6 Order discriminates
on the basis of religion and nationality, violating the Constitution and the INAexpk&ined
more fully in Plaintiffs’ Preliminary Injunction Motion, determining whether invidious
discriminatory pupose was a motivating factor requires assessment of circumstantiatectd d
evidence of the government’s intent. Courts look to a humbsswtef evidence, including,
among others, the nature and degree of disparate impact; the historical backgroundiand spec
series of events leading to enactment; the legislative or administrative histtismporaneous
statements made by the decisionmakers; previous versions of the policyyatepartiures from
normal processes or substantive considerati@eeHunter v. Underwood471 U.S. 222, 227
28 (1985) Vill. of Arlington Heights v. Metro. Hous. Dev. Carg29 U.S. 252, 2668 (1977).
The Supreme Court has explained that the “development of the . . . [challenged policy] should be
considered when determining its purpos®&ftCreary Cty. v. ACLU of Ky545 U.S. 844846
(2005) seealsoWallace v. Jaffreed72 U.S. 38, 5®0 (1985. Plaintiffs’ four limited discovery
requests are narrowly tailored to seek precisely the documents in the genesnpossession
thatwill illuminate the wellestablished factorgsedto prove discriminatory purposeseeECF
No. 631 (requesting documents related to the development and implementation of the two
executive ordergncludingdataand implementation instructions

Defendants erroneously suggest that documents related to theeplased January 27
Order are irrelevant to the questiontloeé March 6 Order’s legality because the new order differs
in some respects. This argument simply ignores the progression of the two policies and publ
statements about the connection between th&aegenerallyPIs! Prelim. Inj. Mot. Indeed, as
Plairtiffs’ motion demonstrates, the revised order is merely an attemppaxckage the January

27 Order to achieve the same discriminatory purpaéde.Accordingly, evidence related to the



design andmplementatiorof the original order provide important context for the March 6 Order
Plaintiffs seek to enjoin.

Defendants suggest that, because Plaintiffs have pointed to compaeliingy-available
evidence to support threclaim that theMarch 6 Ordethas adiscriminatory purpose and effect,
Plaintiffs should not be able to seek further evidence to support a preliminary injuthetiogh
discovery SeeDefs.’ Opp’'n at 8. Defendants provide no support for that assertion, and the fact
that there is alreadgubstatial evidence of the Order’s illegalityy the public record actually
demonstrates that Plaintiffs’ discovemgquestis well-founded. Likewise, Defendants’
contention that Plaintiffs would have no need for additional discovery becauseviérargent
hasmade public “humerous documents” related to agency implementation must be rejécted
at 9. Plaintiffs should not be limited to proving their entittlement to an injunction baledyl @n
the selected documents the government has chosen to release.

In addition to thedirect relevance of theequested evidend® Plaintiffs’ preliminary
injunction showing, the fact that, like the January 27 Order, the March 6 Order casidain
features that are tirdemited, also supports theeasonableness oéxpedted discovery.
Specifically, the March 6 Order enacts the same basiarif120day travel bansSeeSections
2(c), 6. As before firelief is to be effective, it must be obtainedjasckly; accordingly, there is
good cause to order expedited discovery to facilitate a prompt andnfeethed preliminary
injunction ruling. SeePls.” Mot. for Expedited Disc. at 6-7.

IV. Defendants’ Privilege Objections to Plaintiffs’ Discovery Requests Are Overstated and
Misplaced.
Defendants’ devote much of their opposition to discussing the objections they amticipat

raising in response to Plaintiffs’ discovery requestSee Defs.” Opp’'n at 1214. These



objections are not only irrelevant to whether discovery should be expedited, but Defendant
overstate the protection they provide.

First, any anticipated privilege objections to Plaintiffs’ requests do not deahe
guestion presented herethat is, whether there is good causeeipeditediscoveryso that
resulting evidence may considered at the preliminary injunction heariRgther, these
objections are properly raised iesponding tdPlaintiffs’ discovery requests. At that point, the
parties can meet and confer about any disputes regarding the apprequjadeof Defendants’
document production. Defendants would be required to timely produce any documents not
subject to its privilege objections and provide Plaintiffs with a sufficientlyilddtgrivilege
index for any documents that are withhelseeEthyl Corp. v. U.S. E.P.A25 F.3d 1241, 1248
(4th Cir. 1994)(evaluating agency'’s claims of deliberative process privilege based on m@ivileg
index in response to request for order compelling production of withheld docuntéeys);v.

U.S. Bureau of PrisondNo. 5:12CT-03118D, 2014 WL 4545946, at *2 (E.D.N.C. Sept. 12,
2014) (defendant produced log describing documents withheld on the basis of deliberative
process privilege on which court evaluated plaintiffs’ motion to comp#l)the parties are
unable to reach an agreement about certain categories of docutihergarties can makany
appropriate motiosito the Court for resolution. There is no reason to diverge from this typical
discovery dispute resolution process here, @otthing undermines Plaintiffs’ showing of good
cause that it should occur on an accelerated basis to accommodate the Order’s timminen
implementation and Plaintiffs’ request to enjoin it

Second, Defendants have overstated ghetection of the privileges they assert In
addition to protecting onla limited set of “decisional” and “predecisional” documertlts

deliberative process privilege a qualified privilege that may be overcome on a showing



sufficient need for the information that outweighs any harm from its product@eScott v.
PPG Indus., In¢.142 F.R.D. 291, 294 (N.D.W. Va. 1992). In addition, Defendants bear the
burden of proving that the privilege appli€SeeTafas v. Dudass30 F. Supp. 2d 786, 801 (E.D.
Va. 2008). Finally, even assuming that the privilege would apply to certain documesrtsdc

by Plaintiffs’ requests, there are categories of potentially respodscuments relevant here that
are plainly not subject to even the qualified privilege. For exanipé privilege does not
protect any documents that dperipheral to actual policy formationdr that contain “purely
factual material.” Ethyl Corp, 25 F.3dat 1248 City of Virginia Beach995 F.2dat 1253 (4th

Cir. 1993).

Similarly, a broad range of responsive information is likely to exist that does not
implicate the Executive Privilege. Moreovemne of the cases cited by Defendants on this
point, seeDefs.” Opp’n at 1314, involved a request for expedited discovery and, as recognized
in United States v. McGraWill Companies, Ing No. CV 130779DOC JCGX, 2014 WL
8662657, at *8 (C.D. Cal. Sept. 25, 201he result inCheney v. U.S. Dist. Court for D,&G42
U.S. 367(2009, was based in part on thieourt’s finding that the subpoenas at issue were
unnecessarily broad.See Cheney542 U.S. at 386 (describing tHeverly broad discovery
requests approved by the district court, which included a request for any documents even
identifying or referencing certain individuals).

V. Conclusion

Plaintiffs respectfully request that the Court order Defendants to rdpoRlaintiffs’

discovery requestseeECF No. 631, including producing responsive documents, within seven

daysof theCourt’s order.
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