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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

REGINALD DARNELL JACOBS,
Plaintiff,
V. Case No.: PWG-17-678

BOARD OF EDUCATION OF PRINCE
GEORGE COUNTY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

In November 2013, Defendant Officer Charles Bidkyelled at and “violently attack[ed]
and assault[ed]” Plaintiff Reginald Jacobsionat the time was a minor. Am. Compl., 11 12-16,
ECF No. 22. Pickard was charged crialip for his conduct and found guiltyld. 7 22-23.
Jacobs, now an adult, brings this civil litigatiagainst Officer Pickard, the Board of Education
of Prince George’s County (the “County”), tReince George’s County Police Department (the
“Department”), and Prince George’s County (t@®unty”) alleging four ounts: (I) violations
of 42 U.S.C. § 1983 (againstl alefendants); (ll) violations of Articles 24 and 26 of the
Maryland Declaration of Rights (against all defems; (I1l) battery (against Pickard); and (fV)
false imprisonment (against Pickard). AGompl. {1 30-73. The County has filed a motion to

dismiss Counts | and Il, or in the aftative a motion to bifurcate, ECF No. 24The Board also

! Jacobs erroneously lists his false imprisonneennt as “Count V" in his amended complaint,
however, he alleges only a total of four courSieeAm. Compl. 13

> The parties fully briefed the motion. ECF Nos. 24, 28, 29. A hearing is not
necessarySeeloc. R. 105.6.

Dockets.Justia.com


https://dockets.justia.com/docket/maryland/mddce/8:2017cv00678/382586/
https://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2017cv00678/382586/34/
https://dockets.justia.com/

moved to dismiss Counts | and II, ECF No. @bd fully adopted the County’s memorandum of
law, ECF No. 25-1. Because, at this preliminary stage, Jacobs has alleged plausibly that the
County knew of, but failed to address adequatebystom of its police officers to use excessive
force, | will deny the County and the Board’s motions to dismiss. | will also deny the motions to
bifurcate the case with respect to enell claim, given the criminal conviction of the officer
involved. The County, the Board, and the Depantmmaust file their Answers no later than
November 22, 2017 and | will issue a Schedulidgler and schedule a Fed. R. Civ. P. 16

conference thereafter.

Background

Plaintiff Reginald Jacobs, who was a miradrthe time, was confronted by Defendant
Charles Pickard while walking down the hedly of Suitland High School on November 12,
2013% Am. Compl. ] 12-14. Officer Pickard, wivas dressed in police uniform, removed his
bullet proof vest and gun belt and beganiggll“let's go to the body’” at Jacobs.ld. § 15.
Pickard then subjected Jacobs to profanity-lacdithgeand “violently attak[ed] and assault[ed]
Plaintiff, striking Plaintiff directlyin the face with extreme forceld. 1§ 15-16. After knocking
Jacobs down multiple times and continuing attack him with “extreme force,” Pickard
handcuffed Jacobs, placed himarpatrol car, and took him talmer Park police stationd.

19 16-18. After a period of time, Jacobs wdarmed to Suitland High School where another
unnamed officer attempted to coerce him into writing a false statement of the day’s dgents.

1 19. Pickard was charged criminally based @s¢hevents and foundityy of three separate

3 At this stage of the proceedings, | accept the facts as alleged in Plaintiff's Amended Complaint
as true.SeeAziz v. Alcolac658 F.3d 388, 390 (4th Cir. 2011).



counts, including reckless endangermentpsdcdegree assault and misconduct in offi¢e.

19 22-23.

Jacobs filed a 42 U.S.C. § 1983 actionaiagt Officer Pickard, the Board, the
Department, and the County, for which Officerckard works, alleging that Pickard used
excessive force, deprived him of his constitutional rights, and unreasonably searched and seized
him. Compl., ECF No. 1. With regard to theudty, Jacobs claims it “has failed to adequately
train, supervise, and disciplints officers against the use whproper detention, unreasonable

force and unreasonable sgarand seizure” and

with actual notice and/aonstructive knowledgand with deliberate indifference,
and manifested through [its] failure toain and a persistent and wide spread
practice, incorporate[s] a policy andfustom of permitting its law enforcement
officers to improperly detain, use w@wasonable and excessive force, and
unreasonably search persons without proper cause.

Am. Compl. |1 25, 37. In Count I, Jacobs claims tHatince George’s County has allowed an
atmosphere of excessive abuse to existewmonstrated by the nunoelis times meritorious
claims have been brought against it, which marefkd#iself in the brutal assault of Plaintiff by
Defendant Pickard.”ld. §32. Jacobs lists ten cases filedthis Court against the County
between 2010 and 201%d. 1 28. In Countl, Jacobs makes the same claims against the County

pursuant to Articles 24 and 26 oktMaryland Declaration of Rights.

* The County and the Board have moved to disn@ount Il for failingto state a claim under
Article 24 or Article 26. Article 24 is read pari materiawith the Fourteenth Amendmengee
Schloss v. LewjsNo. JFM-15-1938, 2016 WL 1451246,*a0 (D. Md. Apr. 12, 2016) (citing
Barnes v. Montgomery Cty., Md798 F. Supp. 2d 688, 700 (D. Md. 2013)f'd sub nom.
Schloss v. AbeWNo. 16-2217, 2017 WL 2465020 (4th Cir. Juhe017). Likewise, “Article 26
protects the same rights as those protectedruhdeFourth Amendment to the United States
Constitution,” and “Maryland courts ‘haviong recognized that Article 26 is pari materia
with the Fourth Amendment.”Ross v. Early899 F. Supp. 2d 415, 431 (D. Md. 2012) (quoting
Dent v. Montgomery Cty. Police Depf45 F. Supp. 2d 648, 661 (D. Md. 2010); citBarnes,
798 F. Supp. 2d at 700%ee alsoRichardson v. McGriff 762 A.2d 48, 56-57 (Md. 2000).
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Jacobs filed an Amended Complaint, and@ueinty filed its Moton to Dismiss Counts |
and Il or in the alternative, a motion tdbicate those counts, ECF No. 24, which the Board

adopted fully in its motion to dismiss or bifurcate.
Discussion

Under Rule 12(b)(6), Jacobsfaims against the County arebgect to dismissal if they
“fail to state a claim upon whicrelief can be granted.” Fed. Riv. P. 12(b)(6). A pleading
must contain “a short and plain statement of dle@m showing that the pleader is entitled to
relief,” Fed. R. Civ. P. 8(a)(2), andust state “a plausible claim for relie&shcroft v. Igbal
556 U.S. 662, 678-79 (2009). “A claim has facialugibility when the [clanant] pleads factual
content that allows the court to draw the reabanference that the [opposing party] is liable
for the misconduct allegedlgbal, 556 U.S. at 678. Rule 12(b){ purpose ‘“is to test the
sufficiency of a [claim] and not to resolve contesisrounding the facts, the merits of a claim, or
the applicability of defenses.Velencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, at *4
(D. Md. Dec. 13, 2012) (quotinBresley v. City of Charlottesvillé64 F.3d 480, 483 (4th Cir.

20086)).

The County, as a unit of local government, fperson[]” subject to suit under 42 U.S.C.
§ 1983, to the extent allowed Monell v. Department of Social Servicd86 U.S. 658, 690-91
(1978). DiPino v. Davis 729 A.2d 354, 368 (Md. 1999). But, “[u]lnddionell, a municipality’s
liability “arises only where the constitutionallyffensive actions of employees are taken in

furtherance of some munpal ‘policy or custom.” Walker v. Prince George’s Cty., Mc&75

Therefore, | will consider the sufficiency ofciéds’s state constitutional tort claims in tandem
with his § 1983 claim.See Schlos2016 WL 1451246, at *1Ros$ 899 F. Supp. 2d at 431.

* Because the Board’s motion fully adopts the Cgsmnemorandum of law, | will only refer to
the County’s memorandum.



F.3d 426, 431 (4th €i2009) (quotingMilligan v. City of Newport Newg43 F.2d 227, 229 (4th
Cir. 1984));see Rockwell v. Mayor of BaliNo. RDB-13-3049, 2014 WL 949859, at *11 (D.
Md. Mar. 11, 2014) (citingValkep. Thus, aMonell claim is a form of § 1983 action under
which a municipality, such as the County, is leblvhere a policymaker officially promulgates
or sanctions an unconstitutional lagr, where the municipality is deliberately indifferent to the
development of an unconstitutional customSmith v. Ray409 F. App’x 641, 651 (4th Cir.
2011). The government’s policy or custom mbsive “played a part in the deprivation”
underpinning the plaintiff's claimDiPino, 729 A.2d at 369. The policy or custom may be “an
express policy, such as a writterdinance or regulain”; a decision by “a person with final
policymaking authority”; “an omission, such as failure to properly train officers, that
manifest[s] deliberate indifferende the rights of citizens”; or “a practice that is so persistent
and widespread as to constitute a custwnusage with the force of law.Lytle v. Doyle 326

F.3d 463, 471 (4th Cir. 2003) (internal quotation marks omitted)).

To state aMonell claim, a plaintiff must allege th&¢l) the municipality [had] actual or
constructive knowledge of the custom and udagés responsible policymakers, and (2) there
[was] a failure by those policymakers, as a mattespefific intent or deliberate indifference, to
correct or terminate the improper custom and usagedckwel] 2014 WL 949859, at *11
(quotingRandall v. Prince George’s Cty302 F.3d 188, 210 (4th Cir. 2002) (internal quotation
marks omitted)). The plaintiff also must alleat there was “a ‘direct causal link’ between the
policy or custom and theeprivation of rights.”ld. (quotingCity of Canton, Ohio v. Harris489
U.S. 378, 386-86 (1989)). Notably, “there must numerous particular instances of

unconstitutional conduct in order éstablish a custom or practiceligcause “[a] muicipality is



not liable for mere ‘isolated incidents of wmstitutional conduct by subordinate employees.”

Smith 409 F. App’x at 651 (quotingytle v, 326 F.3d at 473).

According to the County, “the Amended Comptdalls woefully short of demonstrating
that Plaintiff's alleged injuries were causeddygustom or practice of the County” because the
allegations in Counts | and Il are “speculative andclusory.” Def.’s Mem. 6. As the County
sees it, “Counts | and Il [], dested of all speculativend conclusory statements and
incomparable excessive force essfail to properly state lonell claim that can survive the
County’s motion to dismiss” because the Amendmmplaint “fails to asert ‘[any] factual
allegations of known, widespread conduct by [Couetyployees comparable to that alleged as
to [Plaintiff].” 1d. at 6—7 (quotindross v. Prince George’s Cty., Mtlo. DKC-11-1984, 2012
WL 1204087, at *9 (D. Md. Apr. 1®012)) (alteration in original). The County also asserts that
“[tlhe ten excessive force cases identifiedhe First Amended Complaint cannot be the basis
for Plaintiff’'s Monell claim because either the suits aragirag suits, dismissed with no findings
of excessive force, or the County svauccessful in defending the claimldl. at 7-8. In its
Reply, the County argues th&he unique circumstances sounding the present case (i.e.,
police officer assigned to a public school and camting a juvenile) which ipart of Plaintiff's
claims should control the scopedanature of the discovery that was not present in any of the

cases cited by Plaintiff.” Def.’s Reply 3—4.

Plaintiff insists that, in combination with théfioer’s actions in this case, the listed cases
demonstrate “a clear showing of pervasive misconduct and a policy or custom on the part of
Prince George’s County and its employeesrgage in improper detention, unreasonable and
excessive force and unreasonable search amires has been prope and specifically

pleaded.” Pl’s Opp’n 8 (referencing Am. Com$I28). But, an unsubstantiated complaint in



itself is not sufficient; there also muké a finding of excessive forceSee Amann v. Prince
George’s Cty., Md.No. DKC-99-3759, 2001 WL 706031, at *2 (D. Md. June 15, 2001) (noting
that “complaints filed in the other lawsuits” that have not been resolved are “mere allegations
rather than notice of actual unconstitutional behavi@&g also Ostroski v. Town of Southold
443 F. Supp. 2d 325, 346 (E.D.N.Y. 20@6)he mere fact that a nurar of lawsuits have been
filed, without any information as to whethehe suits are meritorious or spurious, or
alternatively, any evidence that the municipality ignored such camplsuch that it constituted
deliberate indifference to any potential problemegtessive force, does not assist a fact-finder
in determining whether the [municipality] actualys a historical problem of its . .. officers
using constitutionally excessiverée in the performance of thaluties.”). Thus, the question is
whether Jacobs identified a sufficient numbecases in which County officers were liable for
excessive force, such that the County had knowledigs officers’ unconstitutional use of force
but failed to address it.

In the County’s view, the cases Plaintiffes also must be pared down to only those
involving the same type of foe and involving a police officer signed to a school confronting
juveniles. Def.’s Reply 3-5. Relying d¢¢ing v. McCown831 F.2d 290, 1987 WL 38651 (4th
Cir. 1987), the County insists thdhe excessive [force] cases idigied by Plaintiffs to support
a Monell claim must be of the same nature to becoverable and used as evidence at trial.”
Def.’'s Mem. 7. Certainly, irKing, the Fourth Circuit concluded that the plaintiff was “not
entitled to reports of excessiverée that do not involve the use afgun” because “[t]he gist of
his complaint is deficient firearm training and fadwf superior officers to correct improper use
of guns,” such that “[lJimiting discovery to perts of shootings shadilnot unduly hamper [the

plaintiff].” 1987 WL 38651, at *2. Riintiffs Complaint, unlike inKing, alleges “Prince



George’s County has failed to adequatelyntraupervise, and discipline [County] officers
against the use improper detention, unreasonalde,fand unreasonable search and seizure” in
general, not only in schools or when aomting minors specifidly. Pl.’s Opp’'n 4;see also
Am. Compl. 1 25, 37. Plaintiff agt® that the listed cases are moelevant because they all
allege the use of excessive force and pudicy or customs of Prince George’s County
employees. SeePl.’s Opp’'n 8. Therefore, any finding# excessive force are relevant to
whether the County knew about wéficers’ alleged pervasive us# excessive force. | will

review the cases, all of which involved algions of some form of excessive fofce.

Johnson v. Prince George’s County, MNo. DKC-10-582;Ulloa v. Prince George’s
County, Md,. No. DKC-15-257;Anderson v. Prince George’s County, MNo. TDC-13-1509;
Canada-Malcom v. Prince George’s County, MlIM-14-2150; anQueen vPrince George’s
County, Md. PWG-14-2941, all settled. Prior to settlementAinderson the County filed
motions to dismiss and for summanydgment, without success. Notably, Johnson the
plaintiff offered five “notice of claim” letters #t others had submitted to the County as evidence
of the County’s purported custoan practice, and the Court statdwat “the mere existence of
claims against Prince George’s County doesasbablish the requisiteidespread practice of
approving excessive forceMar. 1, 2011 Mem. Op. 24, ECF No. 29 in DKC-10-582. He also
offered articles from the internet “about allegrdice abuses in Prince George’s County,” which
the Court said were unthenticated hearsayd. at 25. Consequently the Court concluded that
his claims could not survive summary judgmeltt. at 26. But, the plaintiff argued that he had
not had the opportunity to discover “additional eride on the customs, Ipies, and practices

of the Prince George’s County Police Deparithesuch as “records of sustained claims,

® | take judicial notice of the docket entries diliigs in these cases pursuant to Fed. R. Evid.
201(b)(2).



complaints, and lawsuits alleging false arrest and police brutality against the Prince George’s
County Police Department [as well as] training records and procedures and police department
general orders,” and on thatdis the Court denied the summauglgment motion as premature.

Id. at 28.

In Okezie v. Prince George’s County, MNo. DKC-13-168, the juryeturned a verdict
in the defendant officers’ favor. [Raylor v. Prince George’s County, MdNo. DKC-13-1678,

the parties filed a stipation of dismissal.

Of the three most recent cases, one resngending and the others settled, with one
settlement coming only days before ltriaThe excessive force claims Queen v. Prince
George’s CountyNo. PWG-14-2941, which settled #ugust 2017, were based on a police
officer striking the plaintiff in the face and swwed summary judgmentn that case, the County
did not move to dismiss a similstonell claim, in which the plaintiff alleged that “[a]t least ten
other individuals have filedlaims against Prince George®ounty between 2002 and 2014,
alleging that Prince George’s County police offidease used excessiverée and have arrested
and incarcerated Prince George’s Coursidents without mbable cause.” IBrown v. Prince
George’s CountyNo. GJH-15-3687,the plaintiff alleged that the defendant officer shot him
after responding to a reporting of a shootingisTase was dismissed during discovery based on
a notice of voluntary dismissal with prejudice. LastlyKing v. Prince George’s Countyo.
PJM-15-1405, the Court deni¢glde motion to dismiss thielonell claim against the County and
bifurcated the claim; the defendant officessimmary judgment motiowas denied and that

excessive force claim is proceedito trial in January 2018.

’ At the time of the parties were briefing thistina to dismiss, this caseas still pending. The
parties refer to it in the Cortgint and briefs as “15-cv-03867"; however, pi©per case citation
is GJH-15-3687.



Relevantly, inJohnsonOkezig Taylor, Queen andKing, the Court bifurcated and stayed
the Monell claims against the County pursuant Role 42(b), because those claims could
continue only if the officers’ use of force wainconstitutional. “For convenience, to avoid
prejudice, or to expedite and economize, the court may order a sepataté one or more

separate issues [or] claims...” Fed. R. Civ. P. 42(b).

The determination of whether bifurcation is appropriate is fact spebidiaison

v. Prince George’s County, et al§96 F. Supp. 537, 540 (D. Md. 1995).
Bifurcation is fairly common in § 1983 cases where a plaintiff has asserted claims
against individual government employeas well as the municipal entity that
employs and supervises these individu8ikse id.at 539-40see also Ransom v.
Baltimore County, et al111 F. Supp. 2d 704, 708 (D. Md. 2000karryshow v.
Bladensburg, et al.139 F.R.D. 318, 318-19 (D. Md. 1991). Under § 1983,
municipalities are directly liable foconstitutional deprivations only “when
execution of a government’s policy or custom, whether made by its lawmakers or
by those whose edicts or acts may faioy said to represent official policy,
inflicts the injury . . . .”"Monell, et al. v. Dep'df Social Servs., et al436 U.S.

658, 694 (1978)Spell v. McDaniel, et al§24 F.2d 1380, 1385 (44@ir. 1987).
Municipal liability in this context is thus dependent an initial finding that a
government employee violated ajpitiff's constitutional rightsBeasley v. Kelly,

et al.,,CIV. A. DKC 10-0049, 2010 WL 32218, at *3 (D. Md. Aug. 13, 2010)
(citing Dawson,896 F. Supp. at 540). Sectiof8B cases are good candidates for
bifurcation because a subsequent trial of the municipality is necessary only if the
government employees are found lialidke.

Okezie v. Prince George’s Cty., M#llo. CBD-13-0168, 2014 WIL334188, at *1 (D. Md. Apr.

1, 2014).

Although Plaintiffs did not ideify any cases in which Countyfficers were found liable
for excessive force claims, six of the cases Pfésntlentified settled, such that the truth of the
excessive force claims is unknown. And, in two of those casdsison DKC-10-582 and
Anderson TDC-13-1509, the claims against the Coufwhich had fewer allegations of the
County’s customs and practicesysued the County’s motions faummary judgment. Also, in
the one pending caskjng, PIJM-15-1405, thélonell claim survived the County’s motion to

dismiss and motion for summary judgment; in anotQereen PWG-14-2941, the County did
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not move to dismiss it. Considering thesecwinstances as a whole, | find that, at this
preliminary stage, Plaintiff has alleged plaugititat the County knew pbut failed to address

adequately, a custom of its policHicers to use excessive force oviee course ao$everal years.

Consequently, it is pmature to dismiss tHdonell claim at this time. Indeed, while the
County argues that having a jotnal on these issues would besjpudicial to Officer Pickard and
commencing discovery against theudity should be stayed to preseresources Def.’s Mem. 9,
Jacobs counters that bifurcating at this stagald prejudice him and it would be premature as
no discovery has occurred. Pl.’s Opp’n 9-10. Tusirt has bifurcated § 1983 cases so that the
plaintiffs may discover patterand custom evidence if theytallish the defendant officers’
liability for excessive force.E.g, Okezie 2014 WL 1334188, at *1-2 (bifurcating and citing
cases)Cole v. Prince George’s Cty., MdNo. AW-10-70, 2010 WL 3169843, at *4 (D. Md.
Aug. 10, 2010) (noting that “Plaiffits bald allegations do not appeiar be sufficient to plead a
Monell claim,” but denying Defendant’'s motion taismiss this claim without first giving
Plaintiff an opportunity to conduct discovepn the reasonableness of Defendant officers’
actions”). While bifurcation atial may be proper to avoid undue prejudice to Officer Pickard,
currently 1 do not believe bifurcation is necessasythis case proceeds to discovery. Officer
Pickard has been found criminally liable in dated case (dealing with the same events as
alleged here) for reckless endangerment,. Kode Ann., Crim. Law § 3-204, second degree
assault, Md. Code Ann., Crim. Law § 3-203, and misconduct in dffioeder Maryland Code,
reckless endangerment requires a finding beyomdsonable doubt that “a person [] recklessly
engage[d] in conduct that creates substantial riskeath or serious physical injury to another.”

Crim. Law 8§ 3-204. Given this fimgg in the criminal proceeding,believe bifurcation at this

8 | take judicial notice of the state docket erstémd filings in the related criminal case pursuant
to Fed. R. Evid. 201(b)(2).
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time will not result in expediting it, but wouldther have the opposite impact. Therefore | will
not bifurcate theMonell claim and will not stay discovery af) pursuant to Rule 42(b) at this
time. Defendants may renew their motion to lwlie Counts | and Il at a later time if they

believe it is necessary befaaigossible trial.
ORDER

For the reasons stated in this MemorandDpinion and Order, it is, this 8th day of

November, 2017 hereby ORDERED that

1. Prince George’s County’s and the Board=ofucation’s Motiongo Dismiss Counts |
and Il, ECF Nos. 24 and 25, ARE DENIED; and
2. Prince George’s County’s and the Board=diucation’s Motions to Bifurcate Counts

| and Il, ECF Nos. 24 and 25, ARDENIED withoutprejudice.

Prince George’s County, the Board of Edtion of Prince George’s County, and the
Prince George’s County Police Department’'s must file their Answers by November 22, 2017.
After such time, | will schedule a Rule 16 conference and issue a Scheduling Order and

Discovery Order for this case.

IS/
Paul W. Grimm
United States District Judge

jml
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