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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

MAO-MSO RECOVERY II,LLC, etal., *

Plaintiffs, *
V. * Case Nos:.: PWG-17-711
PWG-17-964
GOVERNMENT EMPLOYEES *
INSURANCE COMPANY,
*
Defendant.
*
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiffs MAO-MSO Recove Il, LLC, MSP Recovery, LLC, and MSPA Claims 1,
LLC have filed two putatie class action lawsuit8)AO-MSO Recovery II, LLC v. Government
Employees Insurance CompamWG-17-711 (the “No-Fault Case”), aMAO-MSO Recovery
II, LLC v. Government Employees Insurance Comp8WG-17-964 (the “Settlement Case”),
against Defendant Government Employees Insurance Company (“GEfCOThey seek
reimbursement for accident-related medical esps that Medicare Advantage Organizations
(“MAOs”) paid on behalf of Medicare-eligible beneficiaries, claiming that GEICO was
statutorily-obligated to pay for the expensd¢o-Fault Am. Compl. 11 4-5, ECF No. 33 in No-

Fault Case; Sett. Am. Compl. §{ 3—4, ECF No. 28att. Case. In both cases, “Plaintiffs assert

! Plaintiffs refer to “GEICO and its affiliates” itheir pleadings and referred to “Defendants” in
their original complaint in the No-Fault Case. Their amended complaints in both cases,
however, only refer to GEICO in the singyland they have only submitted summons for
GEICO itself in each cas&eeECF No. 1-3 in No-Fault Case; EQlo. 1-2 in Sett. Case. Thus,

it is clear that GEICO is the only Defendant.
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the rights of MAOs via assignment of all rightisle, and interest allowig them to bring these

claims.” No-Fault Am. CompR n.2; Sett. Am. Compl. T 2.

In the No-Fault Case, the injured beneficiaries had no-fault insurance policies through
GEICO. No-Fault Am. Compl. 1 4-%5. In the Settlement Case, it was not the injured
beneficiaries who were insutethrough GEICO; rather, the ieficiaries were injured in
accidents in which the tortfeasors had insurance through GEICO, and the beneficiaries entered
into settlements with GEICO following the accideng&ett. Am. Compl. 1 3—4. Plaintiffs allege
that, under both circumstances, GEICO “was regptm$or paying those expenses ... in the
first instance, . .. under the Medicare SecondRayer provisions,” 42 U.S.C. § 1395y(b), and
therefore was obligated to reimburse the MAR# failed to do so. No-Fault Am. Compl. 1 1-

5; seeSett. Am. Compl. 11 1-4. Plaiff$ filed both lawsuits on bwlf of themselves and all

others similarly situated.

GEICO has moved to dismiss the complaintd sppecifically the clss allegations in both
cases. Because Plaintiffs hastanding and pleaded plausible oiaifor relief, | will deny the
motions to dismiss. As for GEICO’s requests to dismiss the class allegations, | will deny them
without prejudice to filing motionto strike in each case at theint of class ceification. And,
insofar as GEICQO’s motions allege that Pldiastiack standing, the deals are without prejudice

to renewal at the close of discoveshpould the recordupport the renewal.

2“At this stage, all well-pleadedllegations in a complaint must be considered as true and all
factual allegations must be construed ie light most favorable to the plaintiff. Nam v. 2012

Inc., No. DKC-15-1931, 2016 WL 107198, at *3 (D. Md. Jan. 11, 2016) (ciitmgight v.
Oliver, 510 U.S. 266, 268 (1994htarrison v. Westinghouse Savannah River, @86 F.3d 776,

783 (4th Cir. 1999)).



The Medicare Secondary Payer Provisions

The Medicare Act, 42 U.S.C. 8895-1395hhh, provides health care coverage,

“serv[ing] as a federal health insurance program benefitting the disabled and persons over the

age of sixty-five.” O’Connor v. Mayor of Balf.494 F. Supp. 2d 37373 (D. Md. 2007).
Initially, it “often acted as a primary insurer, .pafying] for enrollees’ medical expenses even if
there was overlapping insurance coverage or vehgnrd party had an dbation to pay for the
expenses.” MAO-MSO Recovery Il, LLC v. Farmers Ins. ExcftFarmers), No.
217CV02522CASPLAX, 2017 WL 5634097, at *2 (C.Dal. Nov. 20, 2017). Then, Congress
passed the Medicare Second#&syer provisions (“MSPP"42 U.S.C. § 1395y, “to ‘reduce
Medicare costs by making the government a secygna@vider of medical insurance coverage
when a Medicare recipient has other sesr of primary insurance coverageBrown v.
Thompson374 F.3d 253, 257 (4th Cir. 2004) (quotifompson v. Goetzmgnd37 F.3d 489,
495 (5th Cir. 2003))see Netro v. Greater Balt. Med. Ctr. In®dNo. GLR-16-3769, 2017 WL

5635446, at *2 (D. Md. Apr. 13, 2017) (samé&'Connor v. Mayor of Balf.494 F. Supp. 2d

372, 373 (D. Md. 2007) (same). The MSPP “shifts responsibility for medical payments to other

group health plans, workers’ compensation, no-fault and liability insurers, which are considered

‘primary plans.” Farmers 2017 WL 5634097, at *fyuoting 42 U.S.C. 8 1395y(b)(2)).

Pursuant to the MSPP, Medicare cannot makgyment “with respect to any item or
service to the extent that . . . payment has Ibegahe, or can reasonably be expected to be made,
with respect to the item or servic&ly a primary payer; Medica may, however, make a
“conditional payment” if a primary payer “has notade or cannot reasonably be expected to
make payment with respect soch item or service promptly.” 42 U.S.C. § 1395y(b)(2)(A)(i),

(B)(i). Conditional payments armade “with the expectationahthe primary payer will later



reimburse Medicare if responsible for the co€:Connor, 494 F. Supp. 2d at 373 (citing 42
U.S.C. 8 1395y(b)(2)(B)). If Medicare makesanditional payment, “the primary payer must
then reimburse Medicare ... ‘if it is demomastd that such primary plan has or had a
responsibility to make payment withspect to such itenor service.” Farmers 2017 WL
5634097, at *2 (quoting 42 U.S.C. § 1395y(b)(2)(B)(iThe MSPP permitéprivate citizens
[to] sue primary payers when a primary paykils to provide for primary payment (or
appropriate reimbursement),’fd it provides for double damageNetro, 2017 WL 5635446, at

*3 (quoting 42 U.S.C. § 1395y(b)(3)(ABeeO’Connor, 494 F. Supp. 2d at 373.

Procedural Background

Plaintiffs filed the No-Fault Case on March 15, 2017, Compl., ECF No. 1 in No-Fault
Case, and the Settlement Case on April 6, 2017, CoE(F No. 1 in Sett. Case. In both cases,
| issued my customary order retgy to the filing of motions. ECF No. 21 in No-Fault Case;
ECF No. 15 in Sett. Case. In the No-Fault C&EICO complied with the order, filing a short
letter describing the factual and legal basis ®bilief that Plaintiffs’ Complaint was deficient
and failed to state a claim for reimbursemantler the MSPP. ECF No. 22. GEICO also
challenged the sufficiency of the class actiongatens and noted that it was “researching other
aspects of the case and ... may raise otBeessincluding whether the complaint should be
dismissed pursuant to Rule 12(b)(1) fack of subject matter jurisdiction.”ld. | held a
conference call, ECF No. 25, andageed during that call, GEICO filed its motion to dismiss
and memorandum in support in the No-Fault CES#; Nos. 30 and 31; Plaintiffs amended their
pleadings in that case, ECF N&8; and GEICO renewed its requesimove to dismiss, ECF No.
34. It also sought leave fite a similar motion to dismiss in the Settlement Case. ECF No. 19 in

Sett. Case. | struck the original motion to dssrin the No-Fault Case, ECF No. 37 in No-Fault



Case; permitted Plaintiffs to amend in the Settlement Case, ECF No. 26 in Sett. Case; and
GEICO filed the motions to dismiss that nane pending, ECF No. 44 in No-Fault Case; ECF
No. 31 in Sett. Case. Both of these motionallehge the Court’s jusdiction and argue that

Plaintiffs fail to state a claim gresent sufficient class allegations.

Plaintiffs filed consolidated Oppositiondpcketed as ECF No. 48 the No-Fault Case
and ECF No. 35 in the Settlement Case; GEI{%d tonsolidated Reple docketed as ECF No.
53 in the No-Fault Case and ECF No. 39 in thitl&aent Case; and the parties filed summaries
of their memoranda and opposition in both ca&€3 Nos. 55, 56 in No-Fault Case; ECF Nos.
41, 42 in Sett. Case. Aehring is not necessargeeloc. R. 105.6. Neither party discusses the
jurisdictional issue aany length but, given that the casasnot proceed without subject matter
jurisdiction and the Court must consider the issu@ sponteand dismiss the lawsuit if
jurisdiction is lackingseeFed. R. Civ. P. 12(h)(3), | will adéss it first. In a nutshell, if the
Plaintiffs have standing to sue GEICO, then ¢hisrsubject matter jurigetion. If not, there is

not.
Jurisdiction

This Court may “adjudicate only @l cases and controversiegdycer v. Sturm Foogs
Inc., 896 F. Supp. 2d 399, 407 (D. Md. 2012) (citing U.S. Const. art. [lI(BShea v. Littleton
414 U.S. 488, 493 (1974Rishop v. Bartlett575 F.3d 419, 423 (4th Ci2009)). Thus, this
Court only has jurisdiction if

(1) [the plaintiff] has suffered an “injurin fact” that is (a) concrete and

particularized and (b) actual or imminenbt conjectural or hypothetical; (2) the

injury is fairly traceable to the chatiged action of the defendant; and (3) it is

likely, as opposed to merely speculatitieat the injury willbe redressed by a
favorable decision.



Id. at 408(quotingBishop 575 F.3d at 423). In other wordkge plaintiff must have standing.
See id.

For putative class actions, such as the casésre me, the Court “analyze[s] standing
based on the allegations of pamal injury made by the namedaintiffs. Without a sufficient
allegation of harm to the named plaintiff inrpeular, plaintiffs cannotmeet their burden of
establishing standingDreher v. Experian Info. Sols., In@56 F.3d 337, 343 (4th Cir. 2017)
(quoting Beck v. McDonald 848 F.3d 262, 269-70 (4th Cir. 201@®itation and internal
guotation marks omitted) (alterations frdbneher removed)). Notably, “[a]ssignees of a claim
... have long been permitted to bring suigtause “[[Jawsuits by assignees . . . are ‘cases and
controversies of the sort traditionally amenatileand resolved by, the judicial procesSgrint
Commc’ns Co., L.P. v. APCC Servs., Jiib4 U.S. 269, 285-86 (2008) (quotivyg Agency of
Nat. Res. v. United States ex rel. StevBR8,U.S. 765, 777-78 (2000) (internal quotation marks
omitted)). Thus, “the assignee of a claim has standing to assert the injury in fact suffered by the
assignor.’Vt. Agency of Nat. Re€29 U.S. at 773.

GEICO contends that this Court lacks subpaatter jurisdiction because Plaintiffs lack
standing. Def.’s No-Fault Mem. 7-8, 10; Def.’s Sett. Mem. 7, 9. When a defendant moves to
dismiss pursuant to Fed. R. Civ. P. 12(b)(1) l&mk of subject matter jurisdiction, asserting a
facial challenge that “a complaint simpfgils to allege facts upon which subject matter
jurisdiction can be based,” as GEICO does hete facts alleged in the complaint are assumed
to be true and the plaintiff, in effect, is affied the same procedural protection as he would
receive under a 12(b)(@onsideration.” Adams v. Bain697 F.2d 1213, 1219 (4th Cir. 1982);
see Lutfi v. United State527 F. App’'x 236, 241 (4th Cir. 2013}janko v. United StatesNo.
PWG-12-2025, 2013 WL 3873226, at *4 (D. Md. July 2@13). Thus, “the facts alleged in the

complaint are taken as true, and the motion must be denied if the complaint alleges sufficient



facts to invoke subject matter jurisdictionKerns v. United State$85 F.3d 187, 192 (4th Cir.
2009);see In re KBR, Inc., Burn Pit Litig925 F. Supp. 2d 752, 758 (D. Md. 2013) (quoting
Kerns 585 F.3d at 192). This Courtust act “on the assumption that the allegations in the
complaint are true (even if doubtful in fact)Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555-56
(2007) (citations omitted). The burdendsa the plaintiff to establish jurisdictiorsherill v.
Mayor of Balt, 31 F. Supp. 3d 750, 763 (D. Md. 2014). (citiomvern v. Edwards190 F.3d
648, 654 (4th Cir. 1999)).
Discussion

GEICO insists that the Amended Complaints “fail[] to plead any facts demonstrating how
Plaintiffs or their MAO assignor(s) suffered amury in fact.” Def.’s No-Fault Mem. 10see
Def.’s Sett. Mem. 9. And, GEICO contends thatiftiffs’ amended pleadingsill fail to allege
“whether and when any valid assignments ghts were made by the MAO to any of the
Plaintiffs,” Def.’s No-Fault Mem. 11see id.at 10 n.5 (cross-referengri2(b)(6) discussion in
12(b)(1) discussion); Def.’'s SeMem. 11. Plaintiffs counter:

Both FACs allege that the underig MAOs, who assigned their rights of

recovery to the Plaintiffs, suffered actonomic injuryas result of making

payments GEICO was statutorily required to pay in the first place, whether by

virture of an underlying néault insurance policy oa settlement agreemeit.g.,

No-Fault FAC T 4 (“[T]he MAOs paid or otherwise incurred losses for the

medical items or treatment even thougke GEICO was responsible for paying

those expenses.”d. 1 5, 55, 57, 60-61, 75, 77, 81, 83, 88 (alleging how GEICO

caused economic injury to the undenlyiMAOS); Settlement FAC 11 4, 5, 51,

56, 66, 69, 71, 72 (same). In either case, goantifiable economic loss is a real

and cognizable injury sufficient to canfstanding to the underlying MAOs and
thus, by assignment, to Plaintiffs.

Pls.” Opp'n 8. GEICO disagrees, arguing thaimliffs do nothing morehan “[g]enerically
declar[e] that unidentified WO assignors have made paymetitat were not reimbursed by
GEICO,” which, in GEICO’s view, “means nottg because GEICO’s obligation to reimburse

does not arise until several preresiigis are satisfied,” and Plaiifgi have not alleged that those



prerequisites were satisfiedDef.’s Reply 1. Thus, to determine whether Plaintiffs have
standing, | must consider whetheaidliffs sufficiently alleged thahe MAOs suffered an injury

in fact,see Bishop575 F.3d at 423, that is, that they weot reimbursed when they should have
been, and whether the MAOs assignedrthght to reimbursement to Plaintiffsee Vt. Agency
of Nat. Res.529 U.S. at 773Seealso MAO-MSO Recovery Il, LLC v. USAA Cas. Ins, No.
17-21289-ClV, 2017 WL 6411099, at *4 (S.D. Fla. D&¢, 2017) (noting that these facts must
be alleged to establish standing).

1. Injury in Fact

O’Connor v. Mayor of Baltimore494 F. Supp. 2d 372 (D. Md. 2007), provides guidance
on what constitutes adequate pleading of injurfaat by a private party seeking to bring a claim
under the MSPP. There, a fornfieefighter with the Baltimore City Fire Department contracted
mesothelioma and “incurred significant medieadpenses, paid by Medicare, in treating his
disease.”ld. at 372. Finding that the disease remilfrom his employment, the Maryland
Workers’ Compensation Commission ordered BaitinCity to pay O’Connor’s related medical
bills. Id. When Baltimore City (whichbecause it is self-insuredualified as a primary payer
under the MSPP) failed to pay, O’Connor sued it for damages representing twice the amount of

the medical expenses that Medicare maichis behalf, pursuant to the MSHB.

Baltimore City moved to dismiss, arguing ti@itConnor lacked standing because he had
not suffered an injury in factd. at 373—74. This Court conclutiéhat O’Connor “ha[d] alleged
an injury in fact,” reasoning:

In particular, the Complaint avers aththe MSP statute renders the City
responsible as a primary payer for ©fhor's medical expenses and that its
refusal to fulfill this obligation has foed Medicare to make all mesothelioma-
related payments on O’Connor’s behalf. (Compl.{{ 5-6, 8, 11-15.) These general
allegations of injury suffice at ith early stage ofhe litigation. See White Tail

Park, 413 F.3d at 459 (citingujan, 504 U.S. at 561, 112 S.Ct. 2130). Moreover,



the MSP statute’s citizen suit provision exists to redress exactly this type of
injury. See Manning v. Utils. Mut. Ins. C&®b4 F.3d 387, 394 (2d Cir.2001)
(“The MSP creates a private right oftiac for individuals whose medical bills

are improperly denied by insurers and instead paid by Medicare....”).

Id. at 374.

Here, similarly, in the No-Fault Case, Plaifsticlaim that the MAOs (their assignors)
made conditional payments on behalf of tHeneficiaries following automobile accidents in
which the beneficiaries sustained injuries reqgirmedical services and/or supplies. No-Fault
Am. Compl. 11 50-54. They alstlegge that GEICO, as those beneficiaries’ primary insurer,
was obligated to make the payments, but faileceimburse the MAOSs, as it was required to do
by statute.ld. Specifically, they claim:

Plaintiffs have identified medical claimshereby Plaintiffs’ beneficiaries were
involved in automobile-related accidertsd experienced medical expenses as a
result. Of those claims, Plaintiffs havedm able to determine that those Medicare
beneficiaries possessed automobile insurance policies with the Defendant
containing no-fault provisions. Thus, tkes reasonable evidence of overlapping
coverage and evidence that the paymermse made by a Medicare Part C payer
instead of the primary payer, the Defendant herein. . . .

... for the purposes dfustration alone, and subject tine collection of
additional data through discaye Plaintiffs allege, with specificity, the following
representative claim involving payments foedical services that Defendant was
primarily responsible for. A Florida resident was a receiving [sic] Medicare
benefits from the an [sic] MAO whoseht to recover under the MSP act have
[sic] been assigned to Plaintiffs. Thpérson was involvedn an automobile
accident on April 25, 2014 that required medical services arising out of the use,
maintenance, and/or operation of a matehicle. Plaintiffs’MAO paid for those
medical expenses. That person, howewr,the time of the accident also
possessed a PIP policy with the Defendaritich required payment of medical
expesens [sic] up to the policy lindf $10,000. Defendant, however, did not pay
or reimburse the MAOs for those expenses within the required time frame, as
required of a primary payer. Additionglithe Defendant dighot challenge the
MAQO’s payment of those medical expensssreasonable and necessary within
the required time frame.



Id. 111 55, 57. Although Plaintiffs do not name thkedicare Beneficiary, . . . the corresponding
MAO, Full Risk Payer and/or theassignee(s),” they assert thia¢y will do so “upon execution

of a qualified pragctive order.”ld. at 15 n.10.

And, likewise, in the Settlemé Case, Plaintiffs claim &t GEICO indemnified their
insureds for accidents causing injury to the MAREneficiaries and made payments pursuant to
settlement agreements but failed to reimburse the MAOSs for the beneficiaries’ medical expenses
that the MAOs had covered. Sett. Am. Compl. Y 47-49, 61-66. They assert that their
allegations are based on their “review of claims data,” through which they “have identified
settlements which followed incidents involving RIl#fs’ beneficiaries ad Defendant’s insureds
(Tortfeasors) where Plaintiffs’ beneficiaries suséal injuries that requicemedical treatment.”

Id. {1 50. They claim:

Such medical treatment was provided bgiftiffs’ MAOs. When Tortfeasors and

Medicare Beneficiaries entered into settlements to resolve claims made against

Tortfeasors, Defendant indemnified itsured Tortfeasors by making settlement

payments. The data reviewed by Pldis indicates thatDefendant never

reimbursed Plaintiffs’ MAOs for the megdil treatments after Defendant entered
into settlement agreements with the Medicare Beneficiaries.

Id. And, Plaintiffs include the ftowing representative facts:
An Ohio resident named Mr. V.G. was injured in an accident by a Geico isurance
carrier. Mr. G’s medical expenses weubsequently paid by an MAO. Following
Mr. G’s claim against the Geico insured, Geico indemnified its insured Tortfeasor
and made payments pursuant to a setiteroeéMr. G’s claims. However, Geico

did not pay or reimburse the MAO fdir. G’s medical expenses within the
required time frame, asqgeired of a primary payer.

Id. 1 53.

Notably, in remarkably similar cases that the same three Plaintiffs (represented by some,
if not all, of the same attorneys) filed inettCentral District of Adornia against another
insurance company, the districturb concluded recently that ajjations similar to Plaintiffs’

allegations here were “generally suféinoi to demonstrate injury in fact."See MAO-MSO

10



Recovery Il, LLC v. Farmers Ins. ExqfiFarmers), No. 217CV02522CASPLAX, 2017 WL
5634097, at *3—4, *7 (C.D. Cal. Nov. 20, 2017). Harmers where there also was a “no-fault”
case and a settlement” case, the no-fault comglaiciude[d] representative facts regarding two
Florida residents, Ms. V.C. and Mr. S.H.F.havat the time of their automobile accidents
possessed Personal Injury Protection (‘PIP’)igees issued by defendants, which required
payment of medical expenses up to a $10,00@yplimit,” and the settlement complaint

include[d] representative facts regardimg Florida residents, Mr. M.C. and Ms.

C.N., who were injured in accidentsy individuals insured by defendants.

Following their claims against defendanitssureds, defendants indemnified their

insured tortfeasors and made paymentsyantsto settlement®efendants failed
to reimburse the respective MAOs for their enrollees’ medical expenses.

2017 WL 5634097, at *3—-4. The court noted that tepresentative facts in the no-fault
complaint did not, however, “include the identitiythe assignor MAO or the specific defendant
that was allegedly responsible for the primarymant,” and, in the seetinent complaint, they
did not “allege which MAO paid the expenseslwe specific defendantdhwas responsible for
payment under the MSPA.Id. Reasoning that “plaintiffs neamhly allege facts demonstrating
that the MAOSs’ ‘incurred reimbsable costs and were not reimdea,” the court concluded that
“the representative facts [we] generally sufficient to aeonstrate injury in fact.ld. at *7
(quotingMAO-MSO Recovery Il, LLC v. Boehringer Ingelheim Pharm.,(If@oehringef), No.
17-CV-21996-UU, 2017 WL 4682335, at *2 (S.D. FlatA®, 2017)). | find that, in these cases
before me too, Plaintiffs sufficiently pleadeduiry in fact by alleging that the MAOs incurred
costs covering their beneficiaries’ medicapenses under circumstances in which GEICO was
obligated to reimburse the ADs but failed to do soSee id.Boehringer 2017 WL 4682335, at

*4; O’Connor, 494 F. Supp. 2d at 374.

11



2. Assignment

Neither this Court nor the Fourth Circuit haddressed the factual specificity needed to
allege standing based on an assignment by an MAO in a case broughhiptarsbha MSPP. In
a highly analogous case in whichrgigal care centers (collectly, “ASCs”) sought to recover
patients’ benefits under plans issued by healdurance companies (tectively, “Cigna”),
however, this Court considered whether theCAShad “adequately pled that they hald]
derivative standing as assignedéglan members’ rights iarder to bring ERISA claims.Conn.
Gen. Life Ins. Co. v. Advanc&lrgery Ctr. of Bethesda, LL.Glo. DKC 14-2376, 2015 WL
4394408, at *26 (D. Md. July 15, 2015). The ASCd hHeged that, before “receiving care, the
ASCs’ Cigna-insured patients sign[ed] formssigning to the ASC theatient’s rights and
benefits under their Cigna healtisurance plan,” and that “ft¢ rights assigned include[d] the
right to appeal benefit denials and to sud.”(quoting compl.). In Cigna’s view, this allegation
was insufficient because “not all assignments of ERISA rights convey the same rights,” and
therefore the ASCs needed to “provide the ddarmyuage of the assignments, which they have

failed to do.” Id.

Judge Chasanow observed thatBimown v. Sikora & Assocs., InB1l1 F. App’x 568,
570 (4th Cir. 2008), the Fourth Circuit “not[ed] thsister circuits haveonsistently recognized
[derivative standing for ERISA benefits] whensbkd on the valid assignmieof ERISA health
and welfare benefits by paripp@nt and beneficiaries.”ld. (quotingBrown). She concluded that
the ASCs “plausibly alleged that they haveidive standing to bring ERISA claims on behalf
of their plan members, who sphcally assigned them in writintheir ‘rights and benefits under
their Cigna health insurance plan,’ including thghtito appeal benefit dals and to sue.”ld.

at *27 (quoting compl.). In her analysis, she obedrthat “[c]ourts outsidef the Fourth Circuit

12



that have addressed whether a plaintiff's allegetiregarding the assignment of rights from a
plan participant or beneficiarare sufficient to confer demtive standing under ERISA have
required different levs of specificity.”ld. As an example of a highspecificity requirement,
she cited a case from the Southern District of Flor&mctuary Surgical Ctr., Inc. v. Aetna,
Inc., No. 11-80799-CV, 2012 WL 993097, at *2 (SBa. Mar. 22, 2012), in which the
“plaintiffs’/providers’ allegations that theypad been assigned rights by their patients were
insufficient to confer derivative ERISA standing besmaplaintiffs failed to allege that they were
‘written assignments’ of rigktand did not provide the expsdanguage of the assignmentsl”
Judge Chasanow was “not persuhtieat in order plausibly tdlage derivative standing that the
actual assignment language eeded,” although she noted that the summaryudgment stage
the ASCs will need definitively to show that the scope of the assignment covers all ERISA rights

they have purportedly receivém patients in order to pceed with these claims/d.

Likewise, here, | find that Plaliffs’ allegations of assignment are sufficient to survive a
motion to dismiss. Plaintiffs “assert the riglfsMAOs via assignment of all rights, title, and
interest allowing them to brinipese claims.” Am. Compl. 2.2 in No-Fault Case; Am. Compl.

12 in Sett. Case. With regard to each Plaintiff, the Amended Complaints specifically allege:
“Numerous MAOs have assignedethrecovery rights to assdtie causes of action alleged in

this Complaint to Plaintiff. As part of thesassignments, Plaintiff is empowered to recover
reimbursement of Medicare payments made byMA©s that should have been paid, in the first
instance, by the Defendant.” No-Fault Adompl. 1Y 44-46; Sett. Am. Compl. 1 41-43.
Thus, as irConnecticut GeneraPlaintiffs allege that they were assigned the rights to pursue the
rights they now assert in thesases. Certainly, Plaintiffs do noame the MAOs or state when

the rights were assigned. But they do, howewssem in the No-Fault Cadbat, “the name of

13



Medicare Beneficiary, as well as the cepending MAO, Full Risk Payer and/or their
assignee(s), shall be provided to the Defehdg@on execution of a qualified protective order.”
No-Fault Am. Compl. 15 n.10. | find that the plesgs in both cases are sufficient to withstand
GEICO’s motions. Like Judge Chasanow, | note Wiate these allegations are sufficient at this
preliminary stage in the proceedings, the validityl scope of the assignments nevertheless may

be challenged on summary judgment.

Case law from the Southern District of Florida certainly requires more specificity in
pleading a valid assignment for pages of an MSPP claim, as sviue for an ERISA claim in
Sanctuary Surgical Ctr2012 WL 993097, at *2, the ERISAtamn that Judge Chasanow cited.
See, e.g.MAO-MSO Recovery Il, LLC v. USAA Cas. Ins.,@m. 17-20946-CIV, 2018 WL
295527, at *4 (S.D. Fla. Jan. 3, 2018) (finding thatrébbones assignment allegations” that did
not identify the MAOs that assigned their reumnsement to the plaintiffs, or the dates or
essential terms of the assignmemisye “insufficient to permit th€ourt to infer the validity of
the assignments™. And, in Farmers despite finding that the Praiffs sufficiently pleaded
injury in fact, the California court, relying ddoehringer 2017 WL 4682335, anlAO-MSO
Recovery Il, LLC v. Mercury Generdllo. 17-2557-AB (FFMX), 2017 WL 5086293 (C.D. Cal.
Nov. 2, 2017), nevertheless concluded that Pffsntacked standing because they “failed to
allege sufficient facts demanating valid assignments byegiMAOs.” 2017 WL 5634097, at *7.
But, none of these cases are binding authoritg, larespectfully disage with regard to the

amount of specificity requiredo survive a motion to disms. | am persuaded by Judge

% In USAA No. 17-20946-CIV, the Florida court obseadvéhat “[s]everalcases from [the
Southern District of Florida]—eidressing far more substantial gli¢ions than th@scontained in
the First Amended Complaint—foundathPlaintiffs were not validlyssigned the right to assert
an MAOs claims, and consequently dismissieel complaint for lack of standing.” 2018 WL
295527, at *3 (citing eight cases from 2016 as examples).

14



Chasanow’s reasoning i@onnecticut Generalhat Plaintiffs’ standings sufficiently pleaded
with the allegation that each “Plaintiff is powered to recover reimbursement of Medicare
payments made by the MAOs that should hdeen paid, in the first instance, by the
Defendant.” No-Fault Am. Compl. |1 44-46ett. Am. Compl. %1-43. Accordingly,
Defendant’s motions to dismiss pursuant to Rié)(1) are denied. In reaching this result, |
am mindful that those courts thave granted defendants’ motidosdismiss for failure to plead

the specific details of thassignments that form the basistfer plaintiffs’ claims have done so
with leave to amend to providais information. Of course, the defendants in those cases (as
here) are not required to acceapse dixit allegations by the plaintiffs that they do have
assignments without ever knowing their detailst iBupurposes of initigbleading, | agree with
Judge Chasanow that the information sought bieant in this case isest obtained through
discovery. As already noted, Hlaintiffs fail to back up their assertions with the assignments
themselves, then GEICO will be entitled to sedief through summary judgment. And when |
discus with counsel how discovery is to proceethia case, | will make it clear that Plaintiffs
will be expected to exjite production of the assignments before they may seek discovery from
GEICO!

Failureto Statea Claim

GEICO insists that, even if this Court has gdiction, Plaintiffs sti fail to state a claim
on any of their counts because “Plaintiffs’ amded complaint[s] rests on wholly conclusory
allegations, not facts.” Def.’s No-Fault khe 10; Def.’s Sett. Mem. 10 (sameursuant to Rule
12(b)(6), pleadings are subject to dismissal éythfail[ ] to state a claim upon which relief can

be granted.” Fed. R. Civ. P. 12(b)(6). A pleadimust contain “a short and plain statement of

* Indeed, there is nothing premting Plaintiffs from expeditusly producing those assignments
to GEICO without a formal document productiomuest (and they woulte wise to do so),
subject to a reasonable protective order.
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the claim showing that the pleader is entitled tefg Fed. R. Civ. P. 8(§2), and must state “a
plausible claim for relief,’/Ashcroft v. Igbal 556 U.S. 662, 678—79 (2009). “A claim has facial
plausibility when the [claimant] pleads factueontent that allows the court to draw the
reasonable inference that the [opposingypast liable for the misconduct allegedgdbal, 556
U.S. at 678. Rule 12(b)(6)’s purpose “is to tée sufficiency of a [laim] and not to resolve
contests surrounding the factsg tmerits of a claim, or the applicability of defens&&tencia v.
Drezhlg No. RDB-12-237, 2012 WL 6562764, at (@. Md. Dec. 132012) (quotingPresley v.
City of Charlottesville464 F.3d 480, 483 (4th Cir. 2006)).

GEICO’s Arguments

Both cases include a count for “Priga Cause of Action Under 42 U.S.C.
8 1395y(b)(3)(A) (Count 1); the NEault Case also includes aunt for “Direct Right of
Recovery Pursuant to 42 C.F.R. 8§ 411.24(e)Beach of Contract” (Count II). According to
GEICO, “[d]espite the amendments to the [No-Facdtinplaint, Plaintiffs have failed to allege
specific facts describing any non-reimbursemehtcharges paid byan MAO for medical
treatment rendered to a GEICO insured/MAO eemll and therefore the private cause of action
in the No-Fault Case fails. Def.’s No-Fault Me4. GEICO similarly contends in the Settlement
Case that, “[d]espite amending their Complaingimlffs have again faitk to include facts in
Count | to support the claim that they are entitiedeimbursement from GEICO.” Def.’s Sett.
Mem. 3-4. As for the breach of contracaiol in the No-Fault Case, GEICO’s argument is
similar: “Plaintiffs have failed to allege eveme specific instance where GEICO was presented
with, but failed to reimburse, medical chasgeonditionally paid by an MAO but which were

covered by a GEICO no-fault policy.” Def.’s No-Fault Mem. 4.
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With regard to the No-Fault Amended Compta noting that “plaintiffs include an
‘illustrative example,” which, as GEICO readfs “states only that an unidentified Florida
resident and MAO beneficiary, had an aetit on April 25, 2014,” GEICO argues:

The amended complaint fails to prove antiier facts including(1l) the identity

of the GEICO insured/MAO enrollee whose accident-related medical
expenses were purportedpaid by an MAO; (2) the identity of the GEICO
insured’s MAO; (3) whether GEICO wawotified of the accident, when and
by whom; (4) whether a no-fault claim svdiled with GEICO; (5) the identity

of the healthcare providers; (6) whatl@&@EICO notified Medicare of its primary
payer status; (7) whether the MAO identified GEICO as the primary payer
before allegedly making conditional pagnts; (8) whether it was determined
that GEICO would not make payment that payment by GEICO was not
reasonably expected to be made; (9ethbr the MAO’s payments were truly
“conditional” under the MSP statute armbvered reasonable, necessary and
causally-related expenses; (10) when, in what amount, and to whom payments
were made, and for whatagdjnosis codes; (11) whether policy limits exhausted
when GEICO was notified of the MAO’gsayments; (12) whether and when a
demand letter sent to GEICO by the @Aand (13) whetheand when any valid
assignments of rights were made by the MAO to any of the Plaintiffs.

Def.’s No-Fault Mem. 11see also idat 15 (challenging whether Pidiiffs sufficiently pleaded
that “any MAO paid bills withirthe scope of any GEICO insuredPIP coverage, and that such
payments were ‘conditional™). In the $letnent Case, GEICO contends that, beyond the
representative facts about “Mr. G,”

[the amended complaint fails to provideyaother facts including(l) the identity

of the claimant who settled his claim wi@EICO; (2) the identity of the GEICO
insured on whose behalf a settlement was made; (3) the identity of the MAO(s)
allegedly entitled to reimbursement ftronditional” payments of the medical
expenses for treatment rendered to thardai; (4) the date of the incident that
was the subject of settlement; (5)etlreatment sought and received by the
claimant and whether it was reasonaliecessary and causally related to the
incident; (6) the identity of the medicptoviders(s) who rereted treatment; (7)

the bills submitted by the medical provider(s); (8) whether it was determined that
GEICO would not make payment or tiggtyment by GEICO was not reasonably
expected to be made; (9) when, in whaatount and to whom payments were
made; (10) the amount of any “conditidhpayment made by the MAO(s) that
GEICO allegedly should have paid; (Mhether GEICO notified Medicare of its
primary payer status; (12) whethemyaMAO identified GEICO as a primary
payer; (13) whether recovery demandtdes were sent t@GEICO requesting
reimbursement for any “conditional payment” made; (14) whether GEICO
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pursued the five levels of appeal; and (15) whether and when any valid
assignments or rights were made by MAO(S) at issue to any Plaintiff.

Sett. Am. Compl. Y 10-11. Thus, in both cases, other than the assignment allegations
previously discussed, GEICO contends thagehdetails (which it believes are necessary) are
lacking: the identities of the insureds/clamts and the MAOSs, the specific services and
supplies provided, and the efforts made to seGEICO’s payments and GEICO’s response to

those efforts.
Discussion

“[T]here are three elements of the MSP’s ptevcause of action: (1) a primary plan, (2)
that is responsible to pay for an item or segyiand (3) that failed to make the appropriate
payment to Medicare for the item or serviceslover v. Philip Morris USA380 F. Supp. 2d
1279, 1290 (M.D. Fla. 2005aff'd sub nomGlover v. Liggett Grp., Inc459 F.3d 1304 (11th
Cir. 2006);see O’'Connor v. Mayor of Baltimgrd94 F. Supp. 2d 372, 374 (D. Md. 2007)
(citing Gloven. And, “[a] breach of contract is ‘aifare without legal eguse to perform any
promise which forms the whole or part of a contract . . Bdardley v. Household Fin. Corp.
I, 39 F. Supp. 3d 689, 706 (D. Md. 2014) (quotinge Ashby Enters., Ltd250 B.R. 69, 72
(Bankr. D. Md. 2000))see Weiss v. Sheet Metal Fabricators, 1414.0 A.2d 671, 675 (Md.
1955). Thus, for both counts, the issue is wheBRlaintiffs sufficiently alleged that GEICO

failed to make a payment for which it was responsible.

GEICO relies orMSP Recovery, LLC v. Allstate Ins. CtEleventh Cir. Allstate O},
835 F.3d 1351, 1361 (11th Cir. 2016), to argue thHad MAO must allege and offer proof that
the items and servicder which conditional payments were made were covered under the
enrollee’s no-fault policy.” Def’'s Mem. 16. @&re, the Eleventh Ciuit, on a consolidated

appeal of eight MSPP cases, held that MSPP pigintiust “allege in their complaints, and then
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subsequently prove with evidence, that Deferslavalid insurance antracts actually render
Defendants responsible for primary paymenttloé expenses Plaintiffs seek to recover.”
Eleventh Cir. Allstate Op.835 F.3d at 1361. GEICO also relies &P Recovery, LL@®.
Allstate Insurance Cq("Dist. Ct. Allstate Op), No. 15-20788-CIV-SEITZ/TURNOFF, 2015
WL 5882122 (S.D. Fla. Oct. 6, 2015)There, the court dismissed MSPP claim for failure to
state a claim, reasoning that, with regardtovang that the defendamtas obligated to pay,
“Plaintiff d[id] nothing more than make conclus@statements that the meal bills it paid were
reasonable, necessary, and related to thie accident,” without pleading “any underlying
facts,” such as “what type ohjuries Plaintiff suffered in the accident, what injuries were
treated, what serviceseghmedical bills payed by FHCP weia, the amounts of the individual
bills that were payed, or whether tmmounts of the bills were reasonablel”at *2. The court
concluded that the plaintiff dithot adequately ‘demonstratd]]' Defendant’s responsibility to

pay the bills based on itewtractual obligations.’ld.

But, in three more recent opinions, all ofielh post-date the Eleventh Circuit opinion,
the Southern District of Florida considere@ sufficiency of similarly parsimonious pleadings
with regard to whether the plaintiffs demoaséd the defendants’ responsibility to pay and
reached the opposite conclusiorBee MSPA Claims 1, LLC v. Kingsway Amigo Ins. Co.
(“Kingsway), No. 16-20212-CIV, 2017 WL 4621158t *1 (S.D. Fla. Aug. 28, 2017MSPA
Claims I, LLC v. Century Surety C¢Century), No. 16-20752-CIV,2017 WL 998282, at *3
(S.D. Fla. Mar. 15, 2017MSPA Claims 1, LLC v. Infinity Auto Ins. Q6Infinity”), No. 15-

21504-ClV, 2017 WL 2733789, at {8.D. Fla. Mar. 9, 2017).

In Infinity, the court summarized the faat allegations as follows:

> Although Eleventh Cir. Allstate Ogpnvolved the same partieBjst. Ct. Allstate Op.was not
one of the eight casestime consolidated appeal to the Eleventh Circuit.
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Plaintiff is an assignee of subrogated claims, recovery, and reimbursement rights
from Florida Healthcare Plus (“FHCP”), a Health Maintenance Organization
("*HMQ”) and a Medicare Advantage Plan participant (“MAQO”). Defendant was a
primary payer obligated to pay for medical services for one enrollee insured by
FHCP. The enrollee was injured, FHCPyga for enrollee’s medical bills, and
Defendant failed to reimburse FCHP.

2017 WL 2733789, at *{citations to compl. omitted). The defendant, Infinity, contended that
the allegations failed to state a claim becatP®aintiff failed to allege that Defendant was
responsible for paying enrollee’s medical bilefendant had actual or constructive knowledge
of the medical bills, Plaintiff demanded pagmi, and Defendant knew the enrollee was a
Medicare beneficiary.Id. at *4. Infinity, like GEICO, relied oist. Ct. Allstate Op.2015 WL
5882122.1d. The court disagreed with Infinity’'s gument, observing that “Defendant fails to
consider the more recent opinion by the Elevediticuit . . . , which held the following: ‘We
hold that a contractual obligai may serve as sufficient demtmasion of responsibility for
payment to satisfy the condition peslent to suit under the MSP Actld. (quotingEleventh
Cir. Allstate Op, 835 F.3d at 1361). The caowoncluded that, followinghe Eleventh Circuit’s
holding, “Plaintiff's allegations ...—that Defdant was contractually obligated to make
primary payment and failed to do so—[we]re sufficientd. Infinity also argued, as GEICO
does here, that the “Plaintiff failed tdede that Plaintiff demanded paymentid. The court
again disagreed, noting that “Plaintiff specificadiijeged in its Amended Complaint that ‘[o]n
March 9[ ], 2015, a letter was sent to Defant demanding reimbursement . . . [.]d. (quoting

compl.).

Again, inCentury the defendant moved to dismisstbe grounds that the plaintiff had
“failed to demonstrate that Defendant [wasplé for Enrollee’s medical costs,” which is a
condition precedent to a claim under § 1395y({XB 2017 WL 998282, at *3. And, again

relying on the holding iftleventh Cir. Allstate Opthe Southern Distriatf Florida held that “a

20



plaintiff sufficiently pleads satisfaction of tle®ndition precedent if a @intiff has alleged that
the defendant’s valid insurance contract resdie defendant responsible for the primary
payment of the plaintiff's medical expenselsl” (quotingEleventh Cir. Allstate Op835 F.3d at
1361). It concluded that the pleadings sufficiemileged the defendant’s obligation to pay and
thereby satisfied the condition precedent, because
Plaintiff ha[d] pled that: Deendant issued a policy of insurance to the owner of
the property where Enrollee was injurddefendant’s polig provided Med-Pay
benefits; the Med-Pay benefitevered medical servicesdiar supplies that were
provided to the Enrollee; Defendant’s pgliwas in full force and effect at the

time of Enrollee's accident; and the policy is the primary insurance coverage for
Enrollee’s medical expenses arising from the accident.

Finally, in Kingsway MSPA Claims 1 sought to cever medical costs paid for a
beneficiary who sustained injuries in an amtdbile accident. 2017 WH621159, at *1. It filed
suit against Kingsway Amigo Insurance CompanyicWwhvas the “alleged insurer” of the driver
who caused the accidentid. In its motion to dismiss, thdefendant “contend[ed] that the
Second Amended Complaint ‘reli¢[dpon conclusions rather than facts to support its claim
under the Act,” insisting that “lPA d[id] not allege the natucd the Enrollee’snjuries, d[id]
not allege the care that she received for lleged injuries, nor d[id] MSPA attach medical
records or bills to its Second A&Amded Complaint to demonstrate Kingsway'’s responsibility with
respect to MSPA's alleged paymentdd. at *5 (quoting br.). The magistrate judge
recommended denial of the motion, reasoning:

Such arguments might be appropriatesatnmary judgment, but such exacting

detail and evidentiary proof is simply naquired at the motion to dismiss stage

of the proceedingsSeelgbal, 556 U.S. at 678 (“[T]heleading standard Rule 8

announces does not require detailed fdatliegations, but it demands more than

an unadorned, the defendant-unlawfulprined-me accusation.”) (internal

quotations omitted). Plaintiff has met imirden in pleading sufficient factual
content—the contractual obligation to keaprimary payments by Defendant and
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its subsequent failure to do so—that atous to “draw the reasonable inference
that the defendant is liadfor the misconduct allegedd.

Although neither this Court nor the Fourtbircuit has addressed how, if at all,
satisfaction of the condition precedent topavate MSPP action must be pleaded, it is
noteworthy that, at leash the context of a contract disput“failure to satisfy a condition
precedent is ordinarily considered an affirmatiefense,” and “plaintiffs are not required to
expressly plead satisfaction of a condition preceédo allege a breach-of-contract claim.”
Constructure Mgmt., Inoz. Berkley Assurance CdNo. GLR-16-0284, 201WL 818717, at *6
(D. Md. Mar. 2, 2017) (quotingnited States v. Clark Constr. Grp., LL80. PIJM 15-2885,
2016 WL 4269078, at *6 (D. Md. Aug. 15, 2016)Moreover, “[a]ln affirmative defense is
usually not appropriate at the motion to disnsitegye,” and therefore “unless the facts necessary
to establish it are available on the face ofgleadings,” an affirmative defense-based motion to
dismiss typically is “rejected [as] prematurdd. (quoting Clark Constr. Grp. 2016 WL

4269078, at *6).

Here, Plaintiffs claim in Gunt | of the No-Fault CaseahGEICO'’s “insureds who had
PIP, BRB, or Med Pay no-fault ¢erage ... were involved iautomobile accidents which
resulted in the necessary and reasonable provisidledicare Services,” and GEICO, pursuant
to those no-fault coverage provisions in its autbile insurance policies, was obligated to pay
for the Medicare Services yet faileddo so. No-Fault AmCompl. 1Y 68, 71, 73—74ge also
id. T 51 (“As a direct and proxiate result of these autoniteb accidents, the Medicare
Beneficiaries required medicaérvices and/or supplies.’iid. 11 55, 77 (stating that they “have
identified medical claims” in which Plaintiff¥eneficiaries, who were also GEICO’s insureds

under policies with no-fault provisions, “weravblved in automobile-related accidents and
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experienced medical expenses as a result” ansettendary payer, rather than GEICO, paid for
the medical expenses; providirffgepresentative facts”). And, il€ount Il, they claim that
GEICO *“was contractually obligated to pay fmedical expenses andnte arising out of an
automobile accident, and Defendant failed to meet that obligation.” No-Fault Am. Compl. § 81.

In the Settlement Case, Plaintiffs allege that “Medicare Beneficiaries suffered injuries”
and incurred medical expensedghich “were required to be paid by Defendant” but actually
were paid by the beneficiaries’ MAOs; GEIG&Ehtered into settlement agreements with the
Medicare Beneficiaries; yet “Dehdant failed to pay or reimburiee Medicare Beneficiaries’
MAOs for the payments made by the MAOs.” Sett. Am. Compl. 1 4%et8also id. %0
(stating that Plaintiffs’ reviewed claims tdaand learned that GEICO “never reimbursed
Plaintiffs’ MAOs for the medical treatments af@efendant entered into settlement agreements
with the Medicare Beneficiaries”)d. 1 53 (alleging, as an examptbat “Mr. V.G. was injured
in an accident by a Geico i[n]sun@e carrier,” his “medial expenses were subsequently paid by
an MAO,” and after he placed a claim “againgt @eico insured, Geico indemnified its insured
Tortfeasor and made payments pursuant toteesetnt of Mr. G’s claims,” but “Geico did not
pay or reimburse the MAO for Mr. G’s mediadpenses within the required time frame”).

It is true that Plaintiffs doot allege exactly what services and supplies any beneficiaries
received. They do, however, allege the No-Fault Case thdlhe “automobile accidents . ..
resulted in thenecessary and reasonabjgovision of Medicare Services.” No-Fault Am.
Compl. 1 71 (emphasis added). Moreover, Rigintiffs note in both of their Amended
Complaints, a conditional payment under the MSPI omy be made for items or services that
are “reasonable and necessary for the diagnosiceatment of illness or injury.” 42 U.S.C.

§ 1395y(a)(1)(A);seeNo-Fault Am. Compl. 11 28-30; Sett. Am. Compl. 11 28-30. Thus, by

alleging that Plaintiffs’ MAOsmade conditional payments, Pldifgt also have alleged that
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items or services for which payments were made were reasonable and necgssé?yU.S.C.
8 1395y(a)(1)(A). These allegatignsonsequently, make it plausible, as opposed to merely
possible, that GEICO’s insurance coverage wadver such medicakpenses stemming from
an automobile accident where its insured was injured or where its insured caused another’s
injury and GEICO entered into a settlement agreem@ee id.

And, while Plaintiffs do not claim that ¢y demanded payment or reimbursement from
GEICO, in the No-Fault Cagbkey do specifically claim:

Defendant was aware of the accidents anen assigned claim numbers to said

automobile accidents. Defendant rdpdr its responsibility as an RRE

[Responsible Reporting Entity] to CM@nited States Ceats of Medicare &

Medicaid Services] and on othercaasions did not properly report but

nevertheless failed to pay@or properly reimburse ¢hMedicare Beneficiaries’

MAQOs, Full Risk Payers [a term Plaintifte® not define] and/dheir assignee(s).
No-Fault Am. Compl. § 52. In the Settleme@ase, Plaintiffs #&ge that GEICO’s
responsibility “to reimburse Cés Members for those payments is demonstrated through the
Defendant’s settlements with Medicare Beadiefies enrolled in Medicare Advantage plans
administered by the Class Members.” Sett. Am. Compl. s66; alsoid. § 48 (“These
settlements demonstrated Defendant’'s resportgilii reimburse Plaintiffs and the putative
Class Members under the Medicare Actif; 153 (representative facts regarding such a
settlement). Thus, Plaintiffs have allegedttiGEICO was responsible for the payments, the
second element of an MSPP clairBee Glover v. Philip Morris USAB80 F. Supp. 2d 1279,
1290 (M.D. Fla. 2005)aff'd sub nomGlover v. Liggett Grp., In¢c.459 F.3d 1304 (11th Cir.
2006);see O’Connor v. Mayor of Baltimagrd94 F. Supp. 2d 372, 374 (D. Md. 2007) (citing
Gloven. Moreover, specific algations of a demand for payntereed not be pleaded; GEICO

may raise this condition precedent as an affirmative defeBseConstructure Mgmt.2017

WL 818717, at *6.
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The level of factual particularity demandbg GEICO at the initial pleading stage of
these suits is eye-popping. It alltbosists that Plaintiffs actuallprove rather than simply
plead their claims. This far exceeds the languafe~ed. R. Civ. P. 8, and even the more
demanding (but no so demanding asi @& would have it) standards tifbal andTwomblydo
not require a plaintiff to pleadll the evidentiary facts eeed to support its clainis.The
amended complaints contain a level of spaty that is sufficient for the Courtto draw the
reasonable inference” that the MAOs made payis of medical suppkeand services that
GEICO, as the primary payer, was obligateddwer; that GEICO made payments on behalf of
its insureds pursuant to settlement agreemamid;that GEICO failed to pay or reimburse the
MAOs, such that GEICO “is liable for the misconduct allegethbal, 556 U.S. at 678see
Kingsway 2017 WL 4621159, at *5Sinfinity, 2017 WL 2733789, at *1Century 2017 WL
998282, at *3 As for the requirement of “subsequew}[lprov[ing] [this obligation] with
evidence,” that does not come intayht this preliminary stageseeEleventh Cir. Allstate Op.
835 F.3d at 1361Kingsway 2017 WL 4621159, at *5. Plaintiffeave stated claims on all
counts, and GEICO’s motionis dismiss are denied.

Class Allegations

GEICO moves to dismiss thdass allegationsarguing in both casethat, “[a]lthough
Plaintiffs have amended their ctadefinition[s], the defiition[s] [are] overlybroad.” Def.’s No-

Fault Mem. 19; Def.’s Sett. Mem. 19. In the No-Fault Case, GEICO contends that the definition

®By way of example, GEICO, emboldened tne specificity requirements imposed by some
(but not all) of the courts that have addresteddsufficiency of the complaints filed in similar
claims, would have Plaintiffs plead the specific content of each of the assignments relied upon to
seek reimbursement from GEICO—apparentgduse the assignment is a condition precedent

to the right to sue. But Fed. R. Civ. P. 9(cyssatherwise, clearly ating that “[ijn pleading
conditions precedent, it suffices to allege genethkly all conditions predent have occurred or

been performed.” That rule continues, ironigat[b]ut when denying tat a condition precedent

has occurred or been performed, gypeust do so with particularity.”
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“does not necessarily include class memberstledtito relief.” Def.’s No-Fault Mem. 19.

Similarly, in the Settlement Case, GEICO argues that the definition “does not necessarily include

any class members entitled to reimbursement fB&hCO.” Def.’s Sett. Mem. 19. Also, in both
cases, GEICO insists that “Plaintiffs fail to stdtts that could satisfy the numerosity,
commonality, typicality and adequacy requirementfRofe 23(a),” and, “while Plaintiffs seek
certification under Rule 23((8), they do not assed single factual allegation as to why
certification [under that Rule] would be appropriateDef.’s No-Fault Mem. 19; Def.’s Sett.
Mem. 19.

Rule 23(a) provides:

One or more members of a class may sues representative parties on behalf of
all members only if:

(1) the class is so numerous that ¢gl#nof all members is impracticable;

(2) there are questions of law fact common to the class;

(3) the claims or defenses of the repreder@garties are typicaif the claims or
defenses of the class; and

(4) the representative parties will fairly and adequately protect the interests of the
class.

Fed. R. Civ. P. 23(a). fil addition, Rule 23[(b)(3)Jrequires that the questions of law or fact
common to class members predominate over angtigms affecting onlyndividual members.”
Banks v. Wet Dog, IncNo. RDB-13-2294, 2014 WL 421%3, at *4 (D. Md. Aug. 28, 2014)

(citing Fed. R. Civ. P. 23(b)(3)).

The No-Fault Amended Complaint defines the class as:

All non-governmental organizations, andtbeir assignees, tharovide benefits
under Medicare Part C, in the United StadésAmerica and itderritories, who
made payments for automobile accidezlited medical items and services on
behalf of their beneficliJaries, fowhich the Defendants had provided no-fault

" Both the No-Fault Case and the SettlemergeCseek class certifitan pursuant to Fed. R.
Civ. P. 23(b)(3). See No-Fault Am. Com®f 90, 99; Sett. Am. Compl. 1 74, 83.
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insurance coverage related to the medteahs and services involving automobile
accidents, and for which the Defendants haeereimbursed in full or in part.

This class definition excludes (a) Defendant, their officers, directors,
management, employees, subsidiariesd affiliates; and (b) any judges or
justices involved in this action andyamembers of their immediate families.

No Fault Am. Compl. 1 58. The Settlemémhended Complaint defines the class as:
All non-governmental organizations, andtbeir assignees that provide benefits
under Medicare Part C, in the United StadésAmerica and itderritories, who
made payments for medical items and smwion behalf of their beneficiaries for

which Defendant has not reimbursed in fullpart after Defendant entered into
settlements with Medicare Beneficiaries enrolled in a Mediddrantage Plan.

This class definition excludes (a) Defendat# officers, directors, management,
employees, subsidiaries, and affiliatesg &4n) any judges or justices involved in
this action and any members of their immediate families.

Sett. Am. Compl. { 55.

In both cases, Plaintiffs allege that thasd includes “hundreds of MAOs,” all of which
share “common questions of fact and law, vehether Defendant failed to comport with its
statutory duty to pay or reimburse MAOs purduanthe MSP provisions,” and that Plaintiffs’
claims that GEICO *“fail[ed] to make paymestd fail[ed] to reimburse MAOs” are “typical of
the Class.” No Fault Am. Compl. 1 89(a)—(c); Sett. Am. Compl. § 73(a)—(c). They also assert
that “Plaintiffs’ interests in vindicating these cfe are shared with all members of the Class and
there are no conflicts between the named Ritsrdnd the putative Class Members,” and that
“Plaintiffs are represented by counsel wh@ aompetent and experienced in class action
litigation and also have no conflicts.” No Fa@m. Compl. 1 89(d); SettAm. Compl. § 73(d).

In the No-Fault Case, Plaintiffs assert thatwibuld be “relatively simply” to locate class
members by reviewing CMS records. No-Fault Am. CorfiB9(e). And, thewllege in both
cases that “common issues of law and fatdominate over any questions affecting only

individual members of the Class” such thdfde, evidence and expenswill not be duplicated
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and will be more effective than separatelygating a number of small, parallel claimgd.

19 90-91; Sett. Am. Compl. § 74-75.

At this stage, | am only deciding GEICO’s narts to dismiss. Plaiiffs have not had
the opportunity to seek Rule Z&rtification. And, | agree witliPlaintiffs that discovery is
necessary to address the issues GEICO raiS=ePl.’s Opp’n 23-24. Consequently, it is
premature to “ask this Court ttecide now that this case carveebe maintained as a class
action, as courts typically “reser their analysis of the proptyeof a proposed class until the
plaintiffs move for class certification.’'Banks 2014 WL 4271153, at *4. Because, taking the
factual allegations as true, “thequirements of Rule 23 coulde met[,] ... dismissal is
unwarranted.ld. GEICO’s motions to dismiss the claskghtions are deniadithout prejudice

to renewal at the point of class certification.
Conclusion

In sum, | find that Plaintiffs have stamdi and pleaded plausible claims for relief.
Accordingly, GEICO’s motions to dismiss ARBENIED. Insofar as GEQO’s motions allege
that Plaintiffs lack standing, the denials amé&hout prejudice to renewal at the close of
discovery, should the recordugport the renewal. GEICO’s motions to dismiss the class
allegations ARE DENIED without prejudice to filf motions to strike in each case at the point

of class certification.

Because | am denying GEICO’s motions to dssnithe next step in these cases will be
for it to file answers, after whiicl will issue a scheduling ordené discovery will begin. | want
to caution the parties, however, that this isthetkind of case where discovery should proceed
hell bent for leather focusing on all issues siamgéiously. There are many issues raised by the

pleadings that discovery should aelsls, but not all of them neéalbe pursued at once. GEICO
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is entitled to know the details of the agsnents and the underlying facts supporting the
elements of the reimbursement claims. Thisexits discovery. But there also will be class
discovery, which often overlaps witherits discovery. Regardless of the focus of the discovery,

it must be proportional to the issues raisedthwy pleadings. Fed. R. Civ. P. 26(b)(1). This
means that the discovery needs to be accomplisitbdh thoughtful discoverplan that needs to

be put in place promptly. Counsel are advisedeview the provisions of Chapter 21, Manual

for Complex Litigation, Fourth (2017) (particukathose discussing whether it makes sense “to
hear and determine threshold dispositive motions, particularly motions that do not require
extensive discovery, before hearing aledermine class céfitation motions,”see id.§ 21.11).

| will schedule a telephone call with counsel to discuss how best to develop a pretrial schedule
and discovery plan, but in adwanof that call counsel shouldde to think about what such a
schedule and discovery plan sholddk like. To assisyou in this regard, &m attaching to this

order the standard Discovery Ordbat | issue in all my cases. While the limitations on the
number of interrogatories, document production requests and the length of fact depositions will
need to be adjusted, the other provisions bellthe same, and counsel should be fully familiar

with the order before the conference call.

ORDER

Accordingly, it is, this 21st day d¢iebruary, 2018 hereby ORDERED that

1.GEICO’s Motion to Dismiss the Amended Complaint and Class Allegations in the No-
Fault Case, ECF No. 44 in PWG-17-711, IS DENIED;
2.GEICQO’s Motion to Dismiss the Amended @plaint and Class Allegations in the

Settlement Case, ECF No. 31 in PWG-17-964, IS DENIED;
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3.GEICO’s Answers in bothases are due March 16, 2018.

IS/
Paul W. Grimm
United States District Judge
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