Doe et al v. Meron et al Doc. 36

THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BARRY DOE, *
On behalf of himself and as Next Friend
of his minor children; M.D. (2006); *
E.D. (2008); and K.D. (2009)
Plaintiffs,
* Civil Action No. PX-17-812
V.

DAVID J. MERON,
et al. *

Defendants.
——
MEMORANDUM OPINION

Pending in this case is a motion to disnaisor summary judgment filed by Defendants
Barbara R. Craig, Terry Greer@lark Jackson, David LaSpidaavid J. Meron, John Scorby,
Steven Stutzman, and Kristen E. Webb, ECFX1¥0.as well as a motion to dismiss filed by the
United States of America. ECF No. 17. Afsending is Plaintiff Barry Doe’s motion to set
aside Defendants’ scope of employment certification, ECF No. 24. The motions are fully
briefed, and the Court now rules because no hearing is necessary. Loc. R. 105.6. For the
following reasons, the motion to set aside thapsoof employment certification, ECF No. 24, is
DENIED, and Defendants’ motions to dismiss are GRANTED.

I.  Background®
Plaintiff Barry Doe (“Doe”), proceeding pseudanously, brings this action on behalf of

himself and his three minor children, Martin®¢M.D.”), Erica Doe (“E.D.”), and Kimberly

Doe (“K.D.”) against Defendants Barbara R. Craig, Terry Greene, Clark Jackson, David Laspisa,

! The Court treats the individual defendants’ motionFB®. 15, as one to dismiss the Complaint. Unless
otherwise noted, all facts are taken from the Complaint anstreeed as true for purposes of this motion. Further,
while the Court cites to sealed documents throughout this Memorandum Opinion, all sealed and/or confidential
information was broadly referenced or omitted to protect the pseudonymous Plaintiffs’ privacy.
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David J. Meron, John Scorby, Steven Stutzmad, kristen E. Webb. ECF No. 1. At all times
relevant to the Complaint, Doe was a Unitedt& citizen and civBervant employed by the
United States Navy (“Navy”) at Naval Supp#udtivity Bahrain (“NSA Bahrain”), in the
Kingdom of Bahrain. ECF No. 1 at {1 28, 41. Thstwaajority of the events alleged in the
Complaint took place at NSA Bahrai®eeECF No. 1.

Defendants David J. Meron (“Meron”), id LaSpisa (“LaSpisa”), and John Scorby
(“Scorby”) are Navy officers. ECF No. 1 at 8,37, 39. Specifically, Men is a resident of
Kansas and, at all times relevant to the Complaimaval officer who served as the Installation
Commanding Officer (“Commanulg Officer”) at NSA Bahrain.ECF No. 1 at { 32, 37.
LaSpisa is a resident of Floac&and commissioned naval offiaarNSA Bahrain. ECF No. 1 at
11 32, 37. Scorby was an American citizen domigitetaly and Rear Admiral, serving as the
Commander, Navy Region Europérica, and Southwest Asiayhose authority extended to
NSA Bahrain. ECF No. 1 at 1 39.

Defendants Clark Jackson (“Jackson”) anev8h Stutzman (“Stutzman”) are adult
American citizens employed by the Navy. ECF Nboat 1 36, 38. Jackson is a resident of
Washington based at NSA Bahraamd Stutzman is an American citizen domiciled in Italy.
ECF No. 1 at 11 36, 38. Defendant Terry Grgé@ecene”) is an adult American citizen
domiciled in the Kingdom of Baain and employed by the Department of Defense Education
Activity (DODEA) as the principal of the BahraBSchool, which is operated by the Department
of Defense (DOD). ECF No. 1 at  35. DefamdaBarbara R. Craig Craig”) and Kristen E.
Webb (“Webb”) are residents of Maryland and were employed by or affiliated with DOD or the
Defense Health Agency (DHA). ECF Nos. 1f§t33-34. DHA is based in Bethesda, Maryland.

ECF No. 1 at 11 33-34.



On or about June 2014, Doe began an assghmith the Navy at NSA Bahrain. ECF
No. 1 at § 40. Doe’s three minor childreM.D. (2006), E.D.Z008), and K.D. (2009)
(collectively, “minor Plaintiffs”) went to Bahrain with him. BENo. 1 at § 40. All three minor
Plaintiffs attended the Bahrain School,ighis operated by DOOrom 2014 through 2015.
ECF No. 1 at { 42.

The events giving rise to this suit conc®®@D’s 2015 investigation to allegations that
Doe abused and neglected his children. Agkerious issue with the manner in which the
investigation was handled, Doe alleges thairt@aup consisting of Defendants Greene, Craig,
Jackson, LaSpisa, Meron, Webb, and otheidanyland, Bahrain, Europe, and the National
Capital Region (NCR) conceived afplot to seize” his three chiteh, the minor Plaintiffs. ECF
No. 1 at § 43. Doe asserts that Meron, JacksaBpisa, Stutzman and Scorby acted in concert
to conduct a baseless investigation that capbgdician Craig and social worker Webb to
“seize, interrogate, and batter the three minor Plaintif&e€ general§2CF No. 1.

Among the other claimed violations, Doe av#rat Defendants interrogated his children
without his permission. Doe particularly avers tinatesponse to requests to interview five-
year-old K.D. outside Doe’s presence, Doe ‘et Jackson clearly thab one was to contact
any of his three childrewithout him being present.” BEONo. 1 at 11 51, 53. Doe further
alleges that on “information doelief,” Meron falsely averikin signed correspondence that
Meron had obtained consent from Doe to sgeake minor Plaintiffs, even though no such
consent was given. ECF No. 1 at 11 54, 59.

With regard to DOD’s examination ofafchildren, Doe avers that during the
investigation, Craig and Webb traveled from Mang to Bahrain at theirection of the other

Defendants to “seize, detain, and interrogatéhadle minor children ahe Bahrain School.”



ECF No. 1 at 1 66. With Defendant Greerassistance, Craig amiebb interrogated the
children at the School but oulsi the presence of Doe andhwut counsel. Craig and Webb
also filmed this interrogatiowithout consent. ECF No. 1 at 11 67, 68. While Craig and Webb
guestioned the children, Meron ordered Naval 8gcHorces (NSF) to exclude Doe from the
Bahrain School should he atteniptenter. ECF No. 1 at | 72-73.

Later that same day, the children were egia second time while at the NSA Bahrain
Child Youth Program. ECF No. 1 at  74. Domtends that Craig rdecally evaluated the
children in a manner that “breached” their clothamgl involved touching their genitals, rectums,
and breasts. ECF No. 1 at § 74, 77—-78. The nifeontiffs “believed tley had been abducted
by strangers with deadly weapons and wouldibbed if they did not submit” to Craig’s
evaluation. ECF No. 1 at  79. During this exdibn, Greene specificgltdenied to Doe that
she knew where the minor Plaintiffs were located. ECF No. 1 at 9 80, 81.

The next day, Doe was seized and handcuifeNSF officers while tang his children
to school. ECF No. 1 at 1 82. NSF did not hakey to the handcuffs, and Doe was restrained
for several minutes and thengated. ECF No. 1 at { 85. Nauohes were filed against Doe.
SeeECF No.1. Doe then met with Meron in fiesence of Naval Officer, Scott Cloyd during
which time Meron purportedly admitted that hellino lawful authority to seize” Doe or his
children, and that “the higher sujes in the Navy had ‘pressurelim to commit these acts.”
ECF No. 1 at 1 89. Meron further admitted tN&F's seizure of Doe was unlawful, and was
part of the “plot to secretlgeize [Doe’s] children” withouDoe’s knowledge. ECF No. 1 at
90. A few days later, Doe met with Defend@mneene, Eldridge Groomes, and Calvin Caldwell

to discuss the events that tspired at the Bahrain School. EQlo. 1 at § 92. When pressed



about her role, Greene admitted that Meron heetthd her to allow Craig and Webb “to seize
the three minor Plaintiffs and film theagainst their will.” ECF No. 1 at { § 92-93.

Based on this course of events, Doe fearedthifolife and the safety of his family. He
departed Bahrain on August 6, 2015, and “hastilgcated to Texas at a significantly reduced
rate of pay.” ECF No. 1 at § 88. Accordingoe, the three minor Plaintiffs “continue to
experience nightmares” and “serious emotionstudbances consistent [with] children who have
been forcibly abducted and sexually madeisby strangers.” ECF No. 1 at § 98.

On or about May 26, 2016, Plaintiffs filed admnsitrative claims regding these events
with the Navy, DODEA, and DHA. ECF No. 1 at § 9ég alsceCF No. 18-7. Plaintiffs assert
that “[b]y information or beliefpnone of the agencies or Defendargsponded to or attempted to
resolve the [MCA] administrative claim filed by tRéaintiffs.” ECF No. 1 at  95. It was later
clarified that on March 27, 201+ three days after the Complaint was filedthe Navy
tendered a settlement offer arising from that administrative cl&8@eECF No. 25 at 28ee
alsoECF No. 15-19.

Having failed to resolve the case administely, Doe filed suit aginst Defendants in
this Court, asserting that &lefendants in theindividual and official capacities violated
Plaintiffs’ Fourth Amendment right against unlaWwéearches and seizures (Counts I, Il, and Ill),
First and Fifth Amendment rights to “parentagel familial relations” (Count 1V), their Fifth
Amendment rights of due processiaqual protection (Count V), amdnspiracy in violation of
42 U.S.C. § 1985 (Count XI). Plaintiffs albdng common law tort claims for intentional
infliction of emotional distres@Count VI), assault (Count Vllpattery (Count VIII), false
imprisonment (Count 1X), false light invasiof privacy (Count X), ad conspiracy under 42

U.S.C. § 1985 (Count XI). ECF No. 1.



On September 18, 2017, and pursuant to tidefad Tort Claims Act (“FTCA”), the
United States of America (“United States”) substitLitself as the proper party defendant for all
claims against the Defendants in their offl@apacities, and all common law tort claims
asserted against Defendants Meron, CraighyWW&reene, LaSpisa, Stutzman, Scorby, and
Jackson. ECF No. 16. In connection withsiidstitution motion, the United States filed a
certification attesting that Defenals acts as alleged in the Comptavere within the scope of
Defendants’ DOD employment, atitls substitution of the UnideStates under the FTCA was
proper.

The United States then moved to disnaslaims, arguing that under the foreign
country exception to the FTCA, the Governmegminot be sued for events that occurred on
foreign soil. ECF No. 17. Ehindividual Defendants also moved to dismiss, or for summary
judgment on the constitutional claims, arguing ti@atmplied cause of action exists pursuant to
Bivens v. Six Unknown Named Agesft&ederal Bureau of Narcoticd03 U.S. 1971 (1971).
ECF No. 15.

On November 17, 2017, Doe moved toastle the United States’ employment
certification, contending that Dendants acted outside the scope of their federal employment.
ECF No. 24. Doe also opposes dismissal efrédmaining claims, arguing the Complaint asserts
sufficient factual and legal bases for the caggaéceed. The Court firaddresses whether the
United States properly substituted itself for the individual defendants.

[I.  Motion to Set Aside Scope of Employment Certification

On September 18, 2017, Defendants submit@dréfication of Sope of Employment

(“Certification”) from the Acting Director ofhe Torts Branch, CiviDivision, of the United

States Department of Justice. The Certificatitiasts that all indivical Defendants were acting



within the scope of thefederal office or employment wheretlevents alleged in the Complaint
occurred.SeeECF No. 15-18. The Certification furthstates that at all relevant times,
Defendant Craig was “a physici@mployed by the Department of Defense” and acting within
the scope of her duties aPDOD physician. ECF No. 15-18.
A. Legal Standard
I. Federal Tort Claims Act (FTCA)

It is well settled that under the Federal Tokaims Act (FTCA), the United States is the
proper party for wrongdoing committed by employaeng within the scope of their federak
employment. The FTCA provides:

[u]pon certification by the Attorney Genéthat the defendant employee was acting
within the scope of his office or employment at the time of the incident out of which the
claim arose, any civil action or prockeg commenced upon such claim in a United
States district court shall be deemedaation against the United States under the
provisions of this title and all referencé®reto, and the United States shall be
substituted as the party defendant.

See28 U.S.C. § 2679(d)().By allowing substitution of the United States, the FTCA “accords
federal employees absolute immunity from coomrtaw tort claims arising out of acts they
undertake in the course thfeir official duties.” Osborn v. Haley549 U.S. 225, 229 (2007);
United States v. Smitd99 U.S. 160, 163 (1991).

A certification may simply attest that empéms “were acting within the scope of [their]
employment . . . at the time of thenduct alleged in [the] complaintOsborn v. Haley549

U.S. 225, 230-31 (2007). Even where the certibceappears factually i, unless challenged,

it remains conclusiv.Gutierrez de Martinez v. DEA11 F.3d 1148, 1153 (4th Cir. 1997). If

2 Similarly, the Gonzalez Act, whiclpplies to Craig, mandates that upon certification of the Attorney General,
professional malpractice suits agaib©D medical personnel must be bgit under the FTCA and against the
United StatesSeelO U.S.C. § 1089(a).

? Plaintiffs’ repeated rebuke of the Certification as “provid[ing] no details” and appliorajl“eight defendants
together” in this regard carries no weigbeeECF No. 24-2 at 11 16, 17, 19, 20, 21, 22.
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challenged, the plaintiff must@ve by a preponderance of thedmnce that the defendant was
acting outside the scope of his employmeatitierrez de MartingzZl11 F.3d at 115@:iting
cases). The Court reviews the scopemployment question de novtd. at 1154;see also
Gutierrez de Martinez v. Lamangril5 U.S. 417, 434-35 (1995). In connection with the
court’s review, defendants may submitdmnce in support of certificatiord. at 1155. If the
plaintiff fails to sustain his bden, the certification stands, atid Court substitutes the United
States as the sole defendant for all tort claimMaron v. United Stated26 F.3d 317, 321 (4th
Cir. 1997);see als@®8 U.S.C. § 2679(d).

Because substitution is the practical merarto effectuate an individual employee’s
immunity from suit, challenges to the scope-ofpdmgment certification areesolved early in the
litigation. Maron, 126 F.3d at 321see also Osborrb49 U.S. at 238 (noting “the Westfall Act
[is] a measure designed to immunize coverel@ifal employees not simply from liability, but
from suit”). If genuine issuesf disputed fact remain as to the scope-of-employment question,
the Court may permit limited discoveayd conduct an evidentiary hearingaron, 126 F.3d at
321. However, the Court must “remain cognizahfthe consideratns weighing against
protracted litigation under the Westfall Act,”"damust balance “ ‘the need for a meaningful
review of the scope certificath with the need to protectderal employees from burdensome
discovery.” Gutierrez de MartingzL11 F.3dat 1155-56. Accordingly, the Court will only
permit additional discovery or concha hearing where the plaintitfentifies “specific evidence
that could be uncovered by further discovieeyond the speculaé possibility of
inconsistency.”ld. at 1155. If a plaintiff's challenge tbe certification merely argues that the

defendant was motivated by personal or otherpaadose, “summary dismissal of the scope of



employment challenge is warrantedvaron, 126 F.3d at 327 (quotir@MI Titanium Co. v.
Westinghouse Elec. Cor@.8 F.3d 1125, 1143 (6th Cir. 1996)).

Critically, “[s]ubstitution of the United Statés not improper simply because the [U.S.
Attorney’s] certification rests on amderstanding of thfacts that differs from the plaintiff's
allegations.” Osborn 549 U.S. at 230. Instead, the Unitedt&$ is the proper defendant “unless
and until the District Court determines that €mployee, in fact, and not simply as alleged by
the plaintiff, engaged in conductymnd the scope of his employmentd. at 231.

il. Scope of Employment

As to the substantive law governing these-of-employment detaination, the Court
applies the law of the statewhich the misconduct occurre&ee Jamison v. Wile$4 F.3d
222,227 n.2 (4th Cir. 1994). Where the challengmtbluct occurred abroad, the choice of law
becomes far less cleaee Sosa v. Alvarez—Machasd2 U.S. 692, 707 (2004) (foreign law
does not apply)utierrez 111 F.3d at 1156, n. 6 (applying Virginia law per the parties’
stipulation, but noting the choied-law difficulties presented biprtious conduct abroad could
“present [] a novel twist” that “explains in pdhte foreign claims exception to the FTCA”).

As Defendants correctly note, the few deuo consider federal employees’ extra-
territorial conduct havepglied the law of the District of Columbi&geeECF No. 30 at 6;

Kashin v. Kent457 F.3d 1033, 1037-38 (9th Cir. 200&5¢e also Saleh v. Bydko. 13-cv-
01124-JST, 2014 WL 7240277, *2 (N.D. Cal. Dec. 19, 2044 Saleh v. Busi848 F.3d 880,
889 (9th Cir. 2017)Rasul v. Rumsfeld14 F. Supp. 2d 26, 32 (D.D.C. 2006) (noting that “the
alleged tortious acts” occurred at Guantanaetention facilities, @d applying District of
Columbia law) aff'd sub nom. Rasul v. Myers12 F.3d 644 (D.C. Cir. 2008)acated on other

grounds 555 U.S. 1083 (2008Marbury v. Hayden522 F.3d 413, 421-22 (D.C. Cir. 2008)



(applying District of Columbia law to tortslajedly committed by individual CIA employees in
Guatemala)¢ert deniedb55 U.S. 881 (2008). IKashin v. Kentthe United States Court of
Appeals for the Ninth Circuit reasoned that bBigtof Columbia law should apply where the
agency in question, the Department of State,Ye&sited within the District of Columbia,” and
its foreign activities “inextricablypound up with the District d@olumbia in its role as the
nation’s capital.”Kashin 457 F.3d at 1037-38 (citifigasul 424 F. Supp. 2d at 32). The
Kashincourt further reasoned thagtpertinent Department ofé&&é policies had likely been
crafted at its District of Colmbia headquarters, thereby e$ittbng a “nexus, albeit tenuous” to
the tort that occurred oversedd. The Court persuasively emphesi that the application of
District of Columbia law fulfills the need f@ “single, cogent,” and consistent body of
respondeat superidaw for tortious, extra-territoriadcts by federal employeekKashin 457

F.3d at 1038.

The policy considerations undergirdikgshinapply equally, if not more, here.
Defendants are military and civilian employ&esrking for or affiliated with DOD, and many
were stationed on a United States military haggahrain when the alleged tortious conduct
occurred. Although DOD is headgtered just outside the Disttiof Columbia, in Arlington,
Virginia, its policy decisions— particularly those regardingdhealth and safety of DOD
employees and dependents stationed abreadplicate unique national security, diplomatic,
and logistical concerns that dieextricably bound up with the Distii of Columbia in its role as
the nation’s capital."SeeKashin 457 F.3d at 1037-38 (citirigasul 424 F. Supp. 2d at 3Xee
also Harbury v. Haydem44 F. Supp. 2d 19, 31-32 (D.D.C. 2008) (applying District of
Columbia and Virginia law)aff'd 522 F.3d at 421 (applying only &rict of Columbia law);

accord Mundy v. Weinberges54 F. Supp. 811, 818 (D.D.C. 1982) (noting that the Pentagon “is
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located where it is because of its proximity to the nation’s capital,” is “hardly ‘any’ federal
office,” and “uses a Washington, D.C. mailing addrg This Court, therefore, will follow the
Ninth Circuit’'s lead, and applistrict of Columbia law witha view toward developing a
uniform, coherent body of jurisprudence applicablscope-of-employment challenges in the
FTCA contexf: Gutierrez 111 F.3d at 1156, n. Bashin 457 F.3d at 1037-38.

The District of Columbia applies the scapfeemployment analys enumerated by the
Restatement (Second) of Agency, which sets out four factors for catgde(1) whether the
conduct of the kind the employee is employed tdgom; (2) did the conduct occur substantially
within the authorized time and space limits; (3pwae conduct actuateat, least in part, by a
purpose to serve the master; and (4) if foraetentionally used by the servant against others,
was the force not unexpectable by the maskere Restatement (Second) of Agency, § 228(1)
(1958);Allaithi v. Rumsfeld53 F.3d 1327, 1330 (D.C. Cir. 2014). This test is applied “very
expansively,” and “in essence ask[s] ‘whettier defendant merely was on duty or on the job
when committing the alleged tort.” Allaithi, 753 F.3d at 1330 (quotirgarbury 522 F.3d at
422 n.4). “The employer does natogd liability for the employee’mtentional torts . . . if the
tort is committed partlly because of a personal motivechias revenge, as long as ‘the
employee [is] actuated, at leastpart, by a desire to serve his principal’s interes\Weinberg
v. Johnson518 A.2d 985, 988 (D.C. App. 1986) (citidgrdan v. Medley711 F.2d 211, 214

(D.C. Cir. 1983)see alsdrestatement (Second) of Agency § 2454 cmt. f.

* Doe argues that Maryland law applies because “sortieeafonduct at issue was planned or commenced in

Maryland,” and Defendants “contacted, involved, facilitated and colluded . . . in Maryland.” See ECF No. 1 at 1

26, 48. As to the substantive claims, all events occurred at NSA Bahrain on May 27 and May 28, 2015 and have no
connection to Maryland whatsoever. See ECF No. 1 at {1 167-171, 177-78, 182-187, 192-195, 199. To the extent
that some aspect of the conspira@iral occurred in Maryland, applicatiof substantive Maryland law would not

alter the outcome. As discussed more fully below, all Badats were acting within the scope of their employment
because “they were in furtherancetlodé employer’s business and w&rathorized’ by the employer.’ Larsen v.

Chinwuba 377 Md. 92 (2003) (quotinGawyer v. Humphrie822 Md. 247 (1991)).
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B. Analysis

As an initial matter, the Counotes that Plaintiffs’ motion to set aside the certification
rests on an overarching misundenstiag of the applicable law. &htiffs broadly assert that
“[v]iolating the law or the U.S. Constitution canvee be within the scope of federal employ.”

See, e.geCF No. 24-2 at 1 9. However, all manner of claims can and are brought against state
actors for intentional wrongdoing which, if proveviolate the law and the ConstitutioBee28

U.S.C. § 2679 (including “negligent or wrongful act[s] or omission[s]’ among the torts for which
the United States can belstituted as a defendant)nus v. Kang565 F.3d 103 (4th Cir. 2009)
(recognizing certification where the alleged aftsand-battery and false imprisonment were
within the federal agents’ scope@hployment). Accordingly, iPlaintiffs were correct, then no
employee could ever be held liable as aest&tor for wrongful conduct because the conduct, by
definition, would fall outside the scope of his employmedit. Gilbert v. U.S. Bureau of

Alcohol, Tobacco, Firearms and Explosiy886 F. Supp. 3d 776, 784 (D. Md. 2018) (“The fact
that the employee’s alleged actsrev@rongful is not, alone, suffient to show that they were
conducted outside the scope of employment, bedhosarts were to ‘separate the activity that
constitutes the wrong from its surrounding contexbtherwise proper excise of authority—

[they] would effectively emasculatee immunity defense.’ ”) (quotiniglaron, 126 F.3d at

325)). The Court therefore jeets Plaintiffs’ contention.

The Court also notes that Plaintiffs’ offermof does little to establish that Defendants
acted outside the scope of their employment in investigating allegations of child abuse. Plaintiffs
submit three documents with their motion: (1)usasworn transcript of a lengthy conversation
between Doe and Regina Waller in which the teview the investigation and Waller’s prior

report of how K.D. and Doe’s relationship desher “uncomfortable,” ECF No. 24-4; (2)

12



unverified notes of unknown origin regarding aléphonic interview” of Valera Young who,

from the notes, may have participated inithesstigation of Doerad his children, ECF No. 24-

6; (3) and Plaintiff Doe’s lengthy swataffidavit refuting Defendants’ explanation of events,

ECF No. 24-8. The lion’s share of Doe’s evidence is rank hearsay of questionable admissibility.
The Court similarly cannot credit Doe’s conclusoharacterizations of Defendants’ nefarious
motives as evidence. As for the substance@gthdence, even if coilered and viewed most
favorably to Doe, the evidence at best calls question the mannand necessity of the
investigation, but does not demonstrate that Dedats were without authity to conduct the
investigation.Maron, 126 F.3d at 327; ECF No. 24-8 at { 23, 4849, 2&8alsdCF No.

24-2 at§ 1 12, 15-22.

For similar reasons, the Court rejects Pl#sitrequest to conduct additional discovery
on the scope-of-employment question. Like Pl&sitoffer of proof, Plantiffs do not aver any
specific evidence that exists and that discovesyld unearth that cedefeat the scope of
employment certificationSee Guiterrez de Martingxl F.3d at 1155. Rather, Plaintiffs
generically contend that “limited discovery wiad to the facts of [each defendant’s] full
involvement.” See, e.gECF No. 24-2 at {1 22. This proffdoes not demonsite the necessity
for additional discovery. The request is denied.

With these general determinationsmind, the Court turns next to whether the
allegations of misconduct as to each Defendanivdhen the scope of his or her employment.

1. David J. Meron; former Comamding Office at NSA Bahra{{pOD)

Defendant Meron, as NSA Bahrain’s Commanding Officer, led the abuse and neglect

investigation concerning the Does. Meroedafically authorizedand facilitated the

® While Plaintiff Doe’s affidavit is sworn and notarizéde notary’s certification isastily handwritten in the
margins of the affidavit, and is curiously dassVen dayafter it was submitted to this Court. Plaintiffs do not
explain this discrepancaeeECF No. 24-8.
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examinations of minor Plaintiffs, and issuedaader to exclude Doe, if necessary, from the
Bahrain School during those examinatio@®eECF No. 24-2 at § 15. None of the claimed
actions fell outside Meron’s purview.

U.S. Naval Support Activity Bahrain Instition 1752.3F (“Instruadn 1752.3F"), details
the operations of the Navy’s Family Advocacy Program (“FAP”), tasked with handling
“incidents of child and/or domestic abuse within the military familgg¢eECF No. 15-9.
Instruction 1752.3F specifically empowers AlBahrain’s Commanding Officer (Meron) to
“[o]rder that a child be intervieed, without the parents’ conseifitit is determined that the
interview is required to protect the headtid safety of the child, and the parents are
uncooperative.” ECF No. 15-9. Further, thegonderance of the evidence establishes that
Meron’s authorization of the aminations occurred in conjation with a FAP investigation,
meetings with Doe, consultation with other militarfficials and legal counsel, and after review
of a FAP report and recommendation that doent®d wide-ranging concerns regarding the
children’s’ odd behaviors in school, dishevetgibearances, and an arguably inappropriate
relationship between Doe and K.3eeECF Nos. 18-2 & 18-3. Based on this record evidence,
Meron'’s actions as Commander were clearlythaf kind” he had been employed to perform,
occurred substantially withithe time frame of the DdeAP investigation, and was in
furtherance of Meron'’s service to DOBeeRestatement (Second) of Agency, § 228(1).

As to whether Meron acted outside the scofpemployment in barring Doe from the
Bahrain School during minor Piwiffs’ examination, the order vgassued to Naval Security
Forces, pursuant to Meron’s authority asM\Eahrain Commanding Officer to protect DOD
employees and assist the FAP investigatiB@F Nos. 15-11. That other persons may have

acted erroneously on this order and detained Doe the following day does not undercut that the
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order itself was issued consistent withglgs employment alISA Bahrain Commanding
Officer. Accord Allaithi 753 F.3d at 1331-3&asul 512 F.3d at 658. The Certification is
proper as to Meron.

Plaintiffs contend that Meron was motived‘@iywill” to detain minor Plaintiffs and
Doe. Even if true, this argument fails. A defendant mussbkelymotivated by his own
purposes for conduct to fall outside the scope of employmétiiaithi, 753 F.3d at 1333. By
contrast, Meron’s actions in this case are consistéh DOD'’s directive tdake all “reasonable
actions to ensure the safetyactivity duty members and DOG&vilian/contract personnel and
their family members,” which can include intemvie of the children outside the presence of their
parents.SeeECF Nos. 15-8 & 15-9. Viewed most faabty to Plaintiffs, Meron’s motives are
best characterized as mixed, and thssifficient to defeathe Certification.

2. Clark Jackson, Family Advocacy fitesentative at NSA BahrafpOD)

Plaintiffs next argue thadefendant Jackson exceeded the scope of his employment by
assisting DOD’s investigationrSeeECF No. 24-2. Jackson is adnsed clinical social worker
employed by DOD as a Family Advocacy Représtve at NSA Bahrain’s Fleet and Family
Support Center. ECF No. 18-2. Jackson conduia@liminary investigation into allegations
of abuse and neglect involving Band the children, and referridn matter to NCIS or FAP for
follow-up assessment. ECF No. 18-2. Catiy, Jackson’s role as Family Advocacy
Representativexpressly requiretlim to investigate such alleians, report on his findings, and
recommend the proper course of acti®@eeECF No. 15-9 at 7-9. Even if the Court credits
Doe’s assertion that Jackson wasd@me way biased against DeeeECF No. 24-8 at 11 102—

104, 108-09, the preponderance of the evidenceumsnates that Jackson’s acts fell entirely
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within his role as DOD Family Advocacy Represéintaand were, at leas part, motivated by
a purpose to serve DOLCSeeECF No. 15-9.
3. Dr. Barbara R. Craig, Director of Armed Forces Center for Child
ProtectionandKristen E. Webb, licensed sativorker at Armed Forces
Center for Child ProtectiotDOD)

Defendants Craig and Webb examined the minor Plaintiffs. @raigpediatrician
employed by DOD as Director of the Armedrées Center for Child Protection (“Child
Protection Center”). ECF No. 18-5. Webb is a Igaghclinical social worker also employed at
the Child Protection Center. ECF No. 18-5. @mand Webb’s entire job focus with DOD is to
assist in investigations of suspected negect abuse, which may include an examination of
suspected victimsSeeECF No. 18-5see also SeeCF Nos. 15-9, 18-1, & 18-3. With respect
to the minor Plaintiffs in this case, Craig and Webb examined the children contemporaneous
with an ongoing abuse investigatioBeeECF No. 24-2. No record evidence undermines the
conclusion that Craig and Webb were actwithin the scope of their employment.

Plaintiffs argue that the examinationsvavithout legal authority, and that it was
tantamount to “false imprisonmenttenrogation and “sexual batter[y]See, e.geCF No. 1 at
19 69, 77, 78. Plaintiffs more parttlarly contend that Craig “intentionally used force” when
examining the childrenSeeECF No. 24-2 at § 13, 16. Althoughglargument evokes salacious
imagery, Plaintiffs lack evidence that the maninewvhich Craig examined the children was
outside the scope of how a physician examinéd gfctims to determine if they have been
abused. Indeed, medical doctors performing jglhaygxaminations often “breach” clothing or
have direct contact with the patienbody parts, even intimate par8eeECF No. 18-5. These
acts are within the scope of a pltyan’s employment, and particularly so when the physician is

tasked with investigating possible negll or physical and sexual abuseeECF No. 30 at 16;
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Allaithi, 753 F.3d at 1332 n. 3 (citiigyon v. Carey533 F.3d 649, 651 (D.C. Cir. 1976) and
Johnson v. Weinberg34 A.2d 404 (D.C. 1981)). Colorflanguage aside, no record evidence
undermines the validity of the Certificati as to Craig and VBb®. Thus, it stands.

4. Terry Greene, Principal of Bahrain SchaosldDavid LaSpisa, Executive
Office, NSA Bahrai(DOD)

Plaintiffs also allege that Defendants Greand LaSpisa acted outsitle scope of their
DOD employment by facilitating thexamination of the childrenSeeDoe Affidavit, ECF No.
24-8 at 1 223 (alleging LaSpisaeat outside the scope of his glmyment by violating his oath
as a military member to “ * support and defend’ the Constitutioial”gt I 94-95, 207, 208—-09
(alleging Greene acted outside tbcope of her employment by riptotect[ing] students from
harm.”). Greene, as principal of the Bahr&8ichool, is also an employee of DODEA, and
LaSpisa was Meron'’s second-in-command at the tifeeECF No. 1. at Y 74-76, 120-124.
On Meron'’s orders as CommandiOfficer, Greene provided phyalcspace for Craig and Webb
to interview and physically examine the childreGreene also escortdte children to the
interviews and examination§eeECF No. 1. at 1Y 74-76, 120-124aSpisa transported the
children to a medical clinic for examinatiper Meron’s orders. ECF No. 1 at | 74-76.

Facilitating an authorizeshvestigation and following basarders of their Commanding
Officer certainly falls within the sphere of duties DOD would expect Greene and LaSpisa to
perform. Such acts were also penfied to assist DOD’s FAP investigatioSee, e.geCF No.
18-4 (stating that in abusevestigations, “All service memisand DOD employees will ensure
effective coordination andoperation with involved mility community entities”)seeECF No.
24-8 at 1 223. No meaningful pattlarized challenge is made as to Greene and LaSpisa, and so

the Certification stands.
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5. John Scorby, U.S. Navy Rear Admiral and Commander of Navy Installation
CommandandSteven Stutzman, Regional Counseling and Advocacy
Coordinator, Navy Installations Comma(idOD)

At all relevant times, Scorby was the Conmdar of the U.S. Navy’s Region of Europe,
Africa, and Southwest Asia. Stutzmaneatts the Regional Counseling & Advocacy
Coordinator for the Navy’s Region for Europeyida, and Southwest Asia and was directly
subordinate to Scorby. ECF Nos. 15-16 & 15-PTaintiffs contend that Scorby “permitted” the
Navy to expend funds on the FAP’s investigatioto the Does, and Stutzman “facilitate[d]
Craig and Webb'’s travel to Badin.” ECF No. 1 at 1 38, 480, 61. Such conduct is clearly
within the scope of Scorby and Stutzman'spective employmentnd was actuated with a
purpose to facilitate an ingggation authorized by DOD.

In sum, Plaintiffs’ “unsubstantiated specutatiabout the ill will of Defendants] is not
enough, in and of itself, to transform acts whichfaogally within the scope of employment into
acts that fall outsidef that scope.”Maron, 126 F.3d at 327 (citinBMI Titanium Co. v.
Westinghouse Elec. Cor.8 F.3d 1125, 1143 (6th Cir. 1996)). Plaintiffs have failed to carry
their burden of showing by a grenderance of the evidence that Defendants acted outside the
scope of their employment. The certificati@aches all individual Defendants, and the United
States will thus be substitutedtas real party in interestifall common law tort claims. 10
U.S.C. § 1089(a); 28 U.S.C. § 2679(d)(L).

The Court next turns to the ed States’ Motion to Dismiss.

Il The United States’ Motion to Dismiss
The United States seeks dismissal of athown law tort claims against all Defendants

for lack of subject matter jwsdiction. ECF No. 18-9 at 12—-22.

18



Although the FTCA “is a limited waiver govereign immunity, making the Federal
Government liable to the same extent as agpeiyparty for certain tatof federal employees
acting within the scope of their employment,” g@identifies certain express exceptions to its
waiver of sovereign immunityUnited States v. Orleand25 U.S. 807, 813 (1976). Relevant
here, “the government’s waivef sovereign immunity does ngp@ly to ‘[a]ny claim arising in a
foreign country.” Al-Zahrani v. Rumsfe|d84 F. Supp. 2d 103, 116 (D.D.C. 2010) (quoting 28
U.S.C. § 2680(k))see also Sos®42 U.S. at 712 (holding thtte foreign country exception
“bars all claims based on any injury suffered foreign country, regardless of where the
tortious act or omission occurred.”). A causeadiion “arises” where “the last act necessary to
establish liability occurred . . . i.e., theisdiction in which ijury was received."Sosa 542
U.S. at 705 (internal citatiorend quotations omitted).

Taking the facts pleaded in the Complaintrage, the examinations of minor Plaintiffs
and detention of Doe were authorized aodducted at NSA Bahrain. ECF No. 1 at 11 54-86.
An “American military base based on foreign soil is fully within the foreign country exception.”
Roberts v. United State498 F.3d 520, 522 n.2 (9th Cir. 1974¢g also Al-Zahrani84 F.

Supp. 2d at 117-1¥eller v. U.S,. 776 F.2d 92 (3d Cir. 1985). Accordingly, all common law
torts claims arising from thediividual Defendants’ conduct asebject to the FTCA'’s foreign
country exception, and must BéSMISSED under Federal Rule Givil Procedure 12(b)(1) for

lack of subject matter jurisdiction.
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IV. Individual Defendants’ Motions to Dismiss
a. Claims asserted undeBivens

The United States has been substituteti@proper party only for the common law tort
claims. Accordingly, the Court must next asam the viability of the constitutional claims
(Counts I-V, and 1X) against the individual Defendants.

Defendants move to dismiss all constitutiotlaims, arguing that the Plaintiffs cannot
sustain the action undBivens v. Six Unknown Named Ageasftederal Bureau of Narcotics
403 U.S. 1971 (19719. SeeECF No. 18-8 at 19-31. Bivens the United States Supreme
Court recognized a federal cause of actionrejdederal officials tseemedy a constitutional
violation. See Bivens403 U.S. at 20002—-05. Mindful that adjudicating the constitutionality of
federal agents’ alleged misconduct raises Sicanit separation-of-powers concerns, the high
Court before and since has permitted suitlyaend under well-defined circumstances.

TheBivensCourt first recognized an implied causfeaction to enforce the plaintiff's
Fourth Amendment search and seizure riglgginst FBI officeren connection with a
warrantless search and arrésterrogation and detentiorBee Bivens403 U.S. at 389-98.
SinceBivens the Supreme Court has conferred anlieapcause of action only twice more, for
alleged violations of the Fifth and Eighth Amendmeng&ee Carlson v. Greed46 U.S. 14, 19
(1980);Davis v. Passma42 U.S. 228, 248-49 (1979avis extended an implied cause of
action in the Due Process context to pesuit against a Congressman for gender-based

termination, 442 U.S. at 248-49, anddarlson the Court permitted Bivensaction on behalf

® Defendants are sued “in themdividual and official capacities.SeeECF No. 1.Bivensonly provides a remedy
for “an award for monetary damages from defendants in their individual capacities,” anBigeratlaims against
Defendants in their official capacities are sumigatismissed for failure to state a clairBee Higazy v. Templeton
505 F.3d 161, 169 (2d Cir. 200Bimmat v. U.S. Bureau of Prisodd 3 F.3d 1225, 1231 (10th Cir. 2005) ([A]
Bivensclaim lies against the federal official his individual capacity — not, as heegainst officialsn their official
capacity.”);Randall v. United State85 F.3d 339, 345 (4th Cir. 1996rt deniecb19 U.S. 1150 (1997).
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of a federal prisoner’s estaagainst prison guards, basen alleged Eighth Amendment
violations that caused the priger’'s death. 446 U.S. at 17-109.

In Ziglar v. Abassithe Court recently reinforced thggv]hen a party seeks to assert an
implied cause of action under the Constitution itself . . . separation-of-powers principles are or
should be central to the anak/sThe question is ‘who shoulédde whether to provide for a
damages remedy, Congress or the courts®7” S.Ct 1843, 1857 (2017). The answer, the Court
continued, will “fm]ostoften be Congress.ld. Consequently, thAbassiCourt— as inBivens
— “urged ‘caution’ before ‘extendinBivensremedies in any new contextld. (citing
Correctional Serv. Corp. v. Malesk634 U.S. 61, 74 (2001)Simply put, aBivensremedy is
not available where “speciadtors counseling hesitation”wdéon the Court against ruling
otherwise and risk invading the progeof other branches of governmefd. (citing Carlson
446 U.S. at 18). Further, the high Coexpressly emphasized that “expandingBhesns
remedy is now a ‘disfavored’ judicial activityfd. (quotingAshcroft v. Iqgbal556 U.S. 662, 675
(2009).

Accordingly, when a plairffi asserts claims arising undBivens the Court must engage
in a two-step analysis. First, the Court miestermine whether the claims require extending
Bivensto a “new” or “novel” context.Abbasiat 1854-63see also Attkisson v. Holdexo.
1:17-cv-364 (LMB/JFA), 2017 WL 5013230, &6 (E.D. Va. Nov. 1, 2017). If the claims
would extendivensto a new or novel context, the Cothlren performs a “special factors
analysis” to determine whetheBavensaction should be availabléd.; see also Attkissqor2017

WL 5013230, at *5-6.
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At step one of th8ivensanalysis, the Court must assess whether differences between
previously sanctioneBivensclaims and the present case dneaningful enough to make a
given context a new oneld. at 1859—60. The differences inde but are not limited to:

[tlhe rank of the officers involved; the constitunal right at issue; the generality or

specificity of the official action; the exteat judicial guidance as to how an officer

should respond to the problem or emergendyetconfronted; the stabry or other legal
mandate under which the officer was operatthg;risk of disrupve intrusion by the

Judiciary into the functioningf other branches; or thgresence of potential special

factors that previouBivenscases did not consider.

Id.; see also Malesk®34 U.S. at 68 (noting the Courtd$iconsistently refused to extdBidens
to any new context or new egfory of defendants”).

Plaintiffs argue that thieconstitutional claims do neéquire an expansion 8ivens
ECF No. 25 at 19-26. The Court disagrees. Thriasily concludes th#itis case differs
from recognizedivensclaims in a number of importamtays. The Defendants here include
high ranking officials in the United States mititsand DOD, a far cry from FBI line agents or
prison guards. Further, Defendants were operating pursuant to military policy and directives, a
province almost always reserved for ewj enforcement and adjudication through the
Legislative or Executive branches. To furtkemplicate matters, the Court would be called
upon to determine whether and to what extent the constitution appliestéal States citizens
while physically on an overseas military installatioAccord In re Terrorist Bombings of U.S.
Embassies in East Africé52 F.3d 157 (2d Cir. 2008). Moreovelgims asserted in this case
are not only novel in their awright, it bears mention th8ivensremedies have never

previously extended to claims eveamotelysimilar to those of the Rintiffs. Count IV, for

example, asserts a “right to privacy” existumgder the “penumbra” of the First and Fifth

" No court has extendeivensto extraterritorial mattersld.; see also Hernandez v. Me$85 F.3d 811, 822—23
(5th Cir. 2018)Meshal v. Higgenbothan804 F.3d 417, 424-25 (D.C. Cir. 20189yt denied 137 S.Ct. 2325
(2017);Alvarez v. U.S. Immigration & Customs En8i8 F.3d 1194, 1210 (11th Cir. 20169t deniedl37 S.Ct.
2321 (2017).
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Amendments.SeeECF No. 1 at 1Y 140-48ee alsdCF No. 25 at 25-26 (citingriswold v.
Connecticut381 U.S. 479 (1965)). Bivensremedy has never been extended to express
violations of the First Amendment, lefone an implied First Amendment rigtee, e.g. Bush v.
Lucas 462 U.S. 367, 390 (1983). Nor has the Court ever recogn2eatasclaim based on
procedural due process, as g#id in Plaintiffs’ Count V.See Abbasil37 S.Ct. at 1857 (citing
cases). Accordingly, the claims in this case decidedly ex@emhsin new and novel context.

With regard to step twe- “specific factors counseling hesitatior* the Court is equally
convinced that grantingBivensremedy risks too greatly amvasion into areas for which
“hesitation” is indeed warranted’he “special factors” analysigquires the Court to “weigh(]
reasons for and against the creation of a newecatiaction, the way common law judges have
always done.”Wilkie v. Robinson551 U.S. 537, 554 (2007). “When an issue involves a host of
considerations that must be weighed and @ppd, it should be committed to those who write
the laws rather than those who interpret theAbasj 137 S.Ct at 1861.

Obviously, adjudicating this case will necailganvolve novel qustions concerning the
extraterritorial application dhe United States Constitutio®ee Hernande885 F.3d 811, 822—
23 (“[T]he extraterritorial aspect of this casatself a specialdctor that underlies and
aggravates the separatiofipowers issues . . .”Alvarez 818 F.3d at 121Meshal 804 F.3d at
424-25;accord In re Terrorist Bombingsf U.S. Embassies in East Afrj&b2 F.3d 157 (2d
Cir. 2008)). Extension of the Constitution adddinvolves a host of adinistrability concerns,
making it impossible to assess the ‘impactgovernmental operations systemwide.’ ”
Hernandez885 F.3d at 822 (quotingbbasj 137 S. Ct. at 1858%ee also idat 822 n.22.

Even more troubling, and unlil&ivens resolution of this casequires this Court to pass

on the constitutionality of military policy andamtices, and risk invading the plenary powers of
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the Legislative and Executive branches. tedplaintiffs’ protess to the contrarysee, e.geECF
No. 25 at 1, the Complaint clearly and repeatedly avers that Plaintiffs’ constitutional rights were
violated by DOD employees t@ng under military ordersSee, e.geCF No. 1 at 1 54, 56, 60,
64, 72, 130, 144ee als®ECF No. 25 at 9—11. At its very cotberefore, this case requires the
Court determine the constitutionality of the military’s policies for investigating child abuse and
neglectandthe legitimacy of military decisions rda under those policies in a specific
investigation.Accord Abbasi137 S.C at 1860 (“Even if the amtiis confined to the conduct of
a particular Executive Officer in a discrete arste, these claims walitall into question the
formulation and implementation afgeneral policy.”). Allowing 8ivensremedy in this case
would certainly invade the province of thditary, and by extension the Legislative branch
which exercises “plenary controVer rights, duties and respornitles in the framework of the
military establishment.”"Lebron v. Rumsfe]&70 F.3d 540, 548-49 (4th Cir. 2012) (quoting
Chappel] 462 U.S. at 301xee also United States v. Stank¥§3 U.S. 669, 682—-83 (1987)
(cautioning against suits theuld be “problematic, raisg the prospect of compelled
depositions and trial testimotny military officers concerninthe details of their military
commands)Stencel Aero Engineering Corp. v. United Stad&4 U.S. 666, 673 (1977)
(cautioning against litigation thavould require “members of thirmed Services to testify in
court as to each otherecisions and actions.”¥lagenbeck870 F.3d at 43 (“The Supreme
Court’s separation-of-powers concern with imglactions under the Constitution, present in all
cases in which plaintiffs have sought to ext&mnkris reach, is particularly acute in the military
context.”);Vanderklok v. United State®68 F.3d 189, 206—07 (3d Cir. 2017) (citing cases);
Cioca v. Rumsfe|d720 F.3d 505, 510-12 (4th Cir. 201Bivenscannot be read to afford a

remedy to such expansive claims.
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Also critical to the “specidhctors” analysis is that whef‘alternative methods of relief
are available, 8ivensremedy usually is not.’Abbasj 137 S.Ct. at 1863. Plaintiffs not only
have “alternative, existing pcess|es] for protecting” theirterests, they have availed
themselves of those remedieSeeECF No. 18-7Wilkie, 551 U.S. at 550. Plaintiffs filed
administrative claims with the agencies, whicbdarced settlement offers that were ultimately
rejected. Although Plaintiffs now claim that the remedies available were “limited” and
“insufficient,” ECF Nos. 1 af164 & 25 at 27-29, the Plaintiffsatisfaction with the available
remedies is not determinative. To preclud&@eensaction, the availablé&lternative, existing
process” need not provide complete reliBunbar Corp. v. Lindsey905 F.3d 754, 762 n.5 (4th
Cir. 1990) (citingBush v. Lucas462 U.S. 367 (1983) ar®&chweiker v. Chilicky487 U.S. 412
(1988). Rather, the alternative remedy naiisiply be “comprehensive” and “adequatéd:

Here, the Military Claims Act (“MCA”) afforded Plaintiffat leastone comprehensive
and adequate avenue for reli&eel0 U.S.C. § 2733; ECF No. 18-8 at 23-224. The MCA
provides “U.S. civilian employee[s]” and theimfdy members a remedy for claims arising from
injuries caused by “a civilian officer or employee[DOD] . . . or a member of the Army, navy,
Air Force, Marine Corps, or Coast Guard acting within the scope of his employment.” 10
U.S.C. § 2733; 32 C.F.R. § 536.136(b). The MCApts suit in military court for monetary
damages arising from “any person injured by the milita§gee id(providing “that the judge
Advocate General of each se® may award up to $100,000 from the Treasury to any person
injured by the military”);see alsd/ance v. Rumsfel@01 F.3d 193, 201 (7th Cir. 2012) (en
banc).

Plaintiffs contend, however, that “none of the agencies or Defendants responded to or

attempted to resolve the [MCA] administrativaiot filed by the Plaintiffs.” ECF No. 1 at 1

25



94-95. This is not true. As Plaintiffs ultately acknowledge, the Navy tendered a settlement
offer on the MCA claims three days after this case was fil8deECF No. 25 at 28ee also
ECF No. 15-19. Thus, Plaintiffs not only hagracess available tog¢m to protect their
interests, their participation in thatocess exacted a measure of success.

In sum, taking all facts alleged in the Cdaipt as true, Plainffis’ claims “bear little
resemblance to the thr&tvensclaims the [Supreme] Court has recognized in the past,” and
there are significant “specitdctors counselling” agnst creating an implied damages remedy
for Plaintiffs’ constitutional claimsSee Abbassil37 S.Ct. at 1356-58. Because Plaintiffs’
constitutional claims arising undBivensfail, the motion to dismiss must be GRANTED as to
Counts | through V.

b. Claims as to Defendant Craig

Defendant Craig does not join the othetividual Defendants’ 12(b)(6) dismissal
motion. Rather, the United Statesserts that because Crai@i®OD medical professional, the
Government is substituted as the proper party for Craig’s constitutional and common law claims
alike under the Gonzalez Act, 10 U.S.C. 8§ 1089tHeu, the United States argues that dismissal
of Craig’s claims is warranted becaugigensactions cannot proceed against the United States
as a party.

Although the United States is correct tBatensactions generally doot lie against it,
FDIC v. Meyer 510 U.S. 471, 478 (1994), dismissal on Hasis requires the Court to hold that
individuals covered by the Gonzal&zt are absolutely immune from all suits against them in
their individual capacity, including for constitutional violatiorseeECF No. 18-8 at 17-19.
While the argument has some appeak Hui v. Castenagda59 U.S. 799, 805-813 (2010)

(holding that Public Health Sece officials falling under identidly worded statute, 42 U.S.C. §
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33(a), are absolutely immune frddivensclaims), it is also a novel defense that few, if any,
courts have squarely address&ke Clinton v. BrowNo. 3:15-cv-0048-FDW-DSC, 2015 WL
4941799, at *5 (W.D. N. Ca. Aug. 19, 2015) ¢fing, in the alternave, that if aBivensremedy
existed, the Gonzalez Act supported immufatyfederally-employed physicians froBivens
suits). This Court notes that even if Craig wanendividual Defendant, rather than substitution
of the United States, the clairagainst her would not surviverfthe same reasons articulated
above. Accordingly, thBivensclaims as to Craig are likewise dismissed.

c. Conspiracy Claim under 42 U.S.C. § 1985 (Count XI)

Plaintiffs contend that albefendants conspired with eactier to violate Plaintiffs
constitutional rights, faporting a claim brought purant to 42 U.S.C. § 19855eeECF No. 1 at
19 203-08. To survive dismissal on this clairme, phaintiffs must plasibly aver: (1) the
existence of “a conspiracy of two or moregmns, (2) who are motivated by a specific class-
based, invidiously discriminatory animus to (3pdee the plaintiff ofthe equal enjoyment of
rights secured by the law to alft) and which results in injury to the plaintiff as (5) a
consequence of an overt act committed by tHiendkants in connection with the conspiracy.”
Thomas v. The Salvation Army Southern Territ8Al F.3d 632, 637 (4th Cir. 2016). “[T]he
law is well settled that to prove a sectil985 ‘conspiracy,’ a claimant must show “an
agreement or a ‘meeting of the minds’ by defensl4o violate the claaant’s constitutional
rights.” Simmons v. Poe&l7 F.3d 1370, 1377 (4th Cir. 1995)t@rnal citation omitted).

The Complaint baldly asserts that “Defendagritered into an agreement in which they
colluded to commit an illegal search and sesznirthe three minor Plaintiffs,” and that
unspecified Defendants “participdtdacilitated or abetted the unlawful acts . . . in furtherance

of the common scheme which they agreed Up&CF No. 1 at 1 204—-05. Plaintiffs do not
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allege specific incidents ofats-based discriminatory animus. Rather the Complaint baldly
states that “each of the Plaintiffs is African Aman . . . that all but one of the Defendants are
Caucasian and that their actionsiagt the Plaintiffs were based l@ast in part on their race and
racial hostility.” ECF No. 1 at 11 161-62, G4 alsceCF No. 1 at 11 203-08. Plaintiffs offer
absolutely no facts to support that the Defenslardre motivated by racial animus during their
non-specific collusive activities. This kind afrclusory legal allegation couched as fact is
insufficient to survive challengeSee, e.g. A Soc’y Without a Name v, @85 F.3d 342, 34647
(4th Cir. 2011)fFacey v. Dae Sung Cor®92 F. Supp. 2d 536, 540-42 (D. Md. 20XZyalsky
v. CIA No0.1:10cv911 (LMB/JFA), 2010 WL 44279, at *7 (E.D. Va. Nov. 15, 201@ff'd 459
F. App’x 262 (4th Cir. 2011;ompare Sines v. Kessléto. 3:17-cv-00072, 2018 WL 3345300,
at *7—22 (W.D. Va. July 9, 2018).Count XI shall be DISMISSED.
V.  Conclusion

For the foregoing reasons, Plaintiffs’ nootito set aside the scope of certification, ECF

No. 24, is DENIED and Defendants’ motionsdismiss, ECF Nos. 15 & 17, are GRANTED. A

separate Order follows.

7/30/2018 /sl
Date Raula Xinis
UnitedState<District Judge

8 Alternatively, as imAbbassithe Court would find that dismissal of the § 1985 conspiracy claim is warranted
because the Defendants, as DOD agency officials aptbgegs, enjoy qualified imamity from suit. This is
because the law is not yet clearly established onhgh#te intra-corporate conspiracy doctrine applies to
Government agency officimlaccused of conspirachee Abbassil37 S.Ct. at 1865-69.
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