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INTHE UNITED STATESDISTRICT COURT
FORTHEDISTRICT OF MARYLAND
(SOUTHERN DIVISION)

Wayne L ee Butts
Plaintiff,
V. Civil Case No.: 8:17-cv-00855-GL S

Washington Metropolitan
Area Transit Authority,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

Pending before this Court, by the parties’ consent, is Defendant’'s Moti®ummary
Judgment andPlaintiff's Responseén Opposition thereto. (ECF Nos. 30,)31 For the reasons
setforth below, Defendant’s Motion for Summary Judgment is GRANTED.

l. Background

The following factsappeaing in both Plaintiff's deposition and Defendant’s Motion for
Summary Judgmentare undisputed. On November 19, 2015, Plaintiff Wayne Lee Butts
(“Plaintiff) boarded the F13 bus at the stop at 85th and Annapolis Road in New Carrolton.
(Butts Dep. at 11, 15=CF No. 3lat 1; ECF No.30-2at 3. After paying his fare, Plaintiff
grabbed ont@ bar before making his way to his preferred séaititts Dep.at 19 ECF No0.30-2
at 5. Plaintiff had both feet planted on the floor and was holding the bar when the bus began to
move. (Butts Dep. &9, 21; ECF No30-2at 4. According to Plaintiff, the bus operator “took

off and you know jerked the bus to the left.” (Butts Dep. at 18; ECF No.&3®2

! These pleadings were also previously filed as ECF Nos. 19 and 27. Tinewdlb cite to the later filings
throughout.
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Plaintiff alleges that he landed on his head and badtaining injuries. (Butts Dep. at
18, 21). Defendant does not address the alleged injuries to Plaintiff. Thus, consigtehe wi
law regarding summary judgment motions, the facts related to Plaintiff’s injuee®astrued in
the light most favordb to Plaintiff, the non-moving party.

Plaintiff filed his Complaint on March 29, 2017, alleging that he suffered injusies a
result of DefendantWashington MetropolitanArea Transit Authority ("WMATA") ’s,
negligence (ECF No. 1). Defendant filed itAnswer on March 29, 2017. (ECF No. 5). This
case was assigned to me for All Furtherdeewlings on November 17, 2017. On March 1, 2018,
Defendant filed its Motion for Summary Judgment. (ECF No. 19). On April 17, Z0aiiff
filed his Opposition to Degndant’sMotion for Summary Judgment. (ECF No.)2Defendant
again filed its Motion for Summary Judgment on August 22, 2018. (ECF No. 30). Plairdiff file
his Opposition to Defendant’s Motion for Summary Judgment on August 22, 2018. (ECF No.
31), attahing asupplementainemorandum of points and authorities. Accordingly, the Motion
pending before this Couid ripe for disposition.

. Standard of Review

Motions for summaryydgment shalbe grantedonly if there are no genuine issiseof
material fact, such thahe movingparty isentitled to judgment as a matter of laved. R. Civ.
P.56(a); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986%elotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). The movipgrty bearshe burden of showing that there is no
genuine issueas to any material fact.Fed. R. Civ. P.56(a); Pulliam Inv. Co. v. Cameo

Properties, 810 F.2d 1282, 1286 (4th Cir. 198Mternal citation omitted The burden can be

satisfied through the submission of discovergterials Barwick v. Celotex Corp., 736 F.2d 946,
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958 @th Cir. 1984) To defeat motions for summary judgment, on the other hand, the
nonmoving party cannot simply cdshetaphysical doubton the material facts, but rathmiust
provide specific factsemonstrating a genuine issue foal. Matsushita Elec. Indus. Co., Ltd. v.
Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citing Fed. R. Civ. P. 56(e)).

The Court must construe the faetsd documentary materials submitted by the parties
including thecredibility and weight of particular evidence, the light most favorable to the
party opposing the motion&asson v. N.Y. Magazine, Inc., 501 U.S. 495, 520 (1991) (citing
Anderson, 477 U.S. at 255)) A mere scintilla of evidence is insufficient to ate a issueof
material fact.See Barwick, 736 F.2d at958-59. Summary judgment is inappropriate if any
material factual issue “may reasonably be resolved in favor of either’p&uygerson, 477 U.S.
at 250.

[I1.  Analysis

To establish a cause of action for negligencéaryland a plaintiff must prove four
elements: (1) defendant was under a duty to protect the plaintiff from injury; (2¢teddnt
breached that duty; (3) the plaintiff suffered actual loss or injury; and (4lo$seor injury
proximately resulted from the defendant’s breach of the dt#g.Todd v. Mass Transit Admin.,
373 Md. 149, 155 (2003)nternal quotations and citations omitted). Negligence is a relative
term and must be decided on the facts of each particular case; ordinarily, it iS@qfdact to
be determined by the jurysee Fowler v. Smith, 240 Md. 240, 246 (1965).

UnderMaryland law, acommon carrier is not an insurer of the safety of its passengers,

but is bound to employ the highest degree of care for their safety, consistent witiutes of

the undertakingMass Transit Admin. v. Miller, 271 Md. 256, 2591974). Acommon carrier
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owes its passengers a duty to deliver them to their destination as expediisysbssible,
consistent with safetyd.

The Court of Appeals of Marylandasheld that after a passenger is fairly aboard, an
operator may resume his ordinalyties as tmperatingthe vehicle without further concern with
the movements of passengers within the Beayborowski v. Balt. Transit Co., 191 Md. 63, 67
(1948). Conversely, it is the duty of passengers, once on board, to protect themselvethagains
normal motions of the vehicléd. In Mass Transit Admin. v. Miller, the same court held that a
passenger, once on board a public carrier, is under atautge reasonable care to protect
himself against the normal motions of the vehicles incidenpublic transportation, and
plaintiff who attempts to establish negligence on the part of the operatoawfex cannot prove
negligencesolely by the use of strong adjectives or expletives characterizing a stop or.a start
271 Md. 256, 26@1974). Plaintiff is required to offeadditionalproof that createa questioras
to whether theplaintiff has established that the movement of the bus was unusual or
extraordinaryld. (noting that the plaintiff has the burden to produce such addigerdgnce.

In theinstantcase Defendant contendfiatno genuine issues of egial fact exist and,
therefore,it is entitled to Summary JudgmenECF No.30-2 at 1). Defendant makes two
arguments: 1) that Plaintiff has not offered any evidence that the start of thasae abnormal
or extraordinary to have constituted negligence; and 2) that Plaintiff edsten risk that the bus
would move forward and make other movements before he had time to sit down. (E&J-2\o.
at 3-6). Plaintiff countershat there is a genuine issue of material &, therefore, Defendant

is not entited to summaryuydgment. (ECF No.31 at 1). Specifially, Plaintiff argues thathe

“jerking’ of the bus from left taight does not describean ordinary and usual movement af
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bus and hus, plaintiff alleges,the WMATA bus driver was operating the bus in a negligent
manner.ld. Plaintiff relies onWashington Metropolitan Area Transportation Authority v.
Seymour, 387 Md. 217 (2005) in support bis argument thaPlaintiff has described “a specific
incident” of “the bus driver swerving left and then right in this case.” (ECF Na&.a&81B).

A. Assumption of Risk

The Maryland Pattern Civil Jury Instructions describe assumption of the riskaass:

“A plaintiff cannot recover damages if the plaintiff has assumed the risk of ay.inp person
assumes the risk of an injury if that person knows and understands, or must have known and
understood, the risk of an existing danger and voluntarily chooses to encounter that danger.”
MPJI 19:14.

As the Court of Appeals noted Retkowsky v. Baltimore Transit Co., 222 Md. 433, 439
(1960) “after a passenger is fairlpp@ard an operator may resume his ordinary duties as to the
vehicle without further concern with the movements of passengers within the cat;ishiie
duty of passengers, once on aboard, to protect themselves against the norovad ofothe
vehicle ncident to public transportatioh. Furthermore“after a passenger is on board, it is not
incumbent upon a carrier to wait until the passenger has reached a seat befogg stato
afford assistance to a passenger, not laboring under sonaeeapnfrmity or disability”
Przyborowski v. Baltimore Transit Co., 191 Md. 63, 67 (1947).

In Lopez v. Washington Metropolitan Area Transit Authority, a case in which the plaintiff
fell on the floorafterthe bus driver started the bus, this Court found no evidence to support the

plaintiff's assertion that she was not in a place of safdtppez, No. 154008, 2016 WL

6962868, at *5 (D. Md. Nov. 29, 2016). The Court found no evidence to support the plaintiff's
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assertion that she was not in a place of safety because: 1) shéthwaghe inerior of the bus
when she fell; and 2) she dwbt allegethatshe was either infirmed or disabled at the time of the
incident.ld.

Here, during his deposition, Plaintiff stated that he was within the interibvedsus and
holding onto a bar when the bus operator began moving the bus. (Butts Depl@t Ilhus,
Plaintiff had a duty to protect himself and enstivat he did not fall. Additionally, Plaintiff has
not alleggd that he was disabled or infirmed at the time of the incident. Theréfecause
Plaintiff here: 1) was within the interior of the bus when he fell, and no evidence supports hi
assertion that he was not in a place of safety and 2) has not alleged g either infirmed or
disabled at the time of the incident, this Court finds no genuine material factualedasptd
whether Plaintiff was fully onboard and at a place of safety when the Besonoved.

B. Evidence of Abnormal or Extraordinary Movement

It is well settled that a plaintiff bears the burderpadving bus operata aredriving in
an dnormal and extraordinary wayRetkowsky, 222 Md. at 436. To satisfy this burdera
plaintiff must demonstrate a'definite, factual incident’ which rendered the [movement] so
‘abnormal and extraordinary that it can be legally found to have constitutederegi in the
operation of the [bus].I'd. at438 Courts in Maryland have grantedmsmary udgment in favor
of the cefendant when the plaintiff has failed to meet this burden.

The facts inRetkowsky are instructive. In Retkowsky, after boardinga streetcar, the
plaintiff was unable to get to a seat and fell on the floor after the opstatted the streetcar

with a “very sudden jerk.Td. After plaintiff offeredno witnesses other thdrerself the Court

ruled in favor of the defendant, finditigatthere was no factual incident showithgtthe startof
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the streetcawas so abnormal and extraordinary asanstitute negligenced. The Court noted,

for example, a lack of evidena@eEmonstrating “any unusual or extraordinary effect upon any

other passenger,” “any spontaneous exclamations of excitement by anyondatosh#® was
thrown or propelled any unuaudistance when she fellld.

Similar to theplaintiff in Retkowsky, Plaintiff here has failedo present some definite
series of factghat would render the movement of the Metro Bus abnormal or extraordinary
Plaintiff herehas offered no witnesses and only referencesldp®sition, which statebat the
bus operator “jerked the bus to the left” and “jerked the bus a secontl t{Bwgts Dep. #11).
Courts have made clear that plaintiffs must set forth evidettuer thantheir statementsn
support of theirargumentthat the movement of the common carrier was abnormal or
extraordinary See Washington Metro. Area Transit Auth. v. Djan, 187 Md. App. 487, 494 (2009)
(explaining that the plaintiff could not rely on her own adjectival descriptiomeolbtis motion to
support a case of negligence without supporting evidence

Factual scenarios which a Maryland courhasfound a definite, factual incidemniat
was sent to a jurinclude (1) “rocking, swaying, or jigglingf the streetcar that threw théher
passengers back and fortli2) “[the plaintiff fell] flat on her back from a standing position, with
such force that the driveasl he heard her hit the floor”; and (3uch a violent jerk that it
caused the passengers to screddh.(collecting cases)In all of thesescenarios, withnesses other
than the plaintiff corroborated the plaintiff's version of everigre no supporting evidence has
shownthat other passengers were thrown back and forth, that the bus driver heard Plaintiff hit

the floor, or that the sudden jerk causgiderpassengers to scream. Plaintiff relies solely on his

own assertions. There are no withesses or supporting evidencerobocare Plaintiff's
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negligence claim

Plaintiff attempts taely onWashington Metropolitan Area Transit Authority v. Seymour
in his Opposition to Defendant’'s Motion for Summary Judgment, stating, “[t}he sudden stop by
the driver inSeymour described a szific incident as does the incident of the bus diver[sp]
swerving left and then right in this case.” (ECF No.134at 3). Plainff mischaracterizes the
factsin Seymour, which is distinguishable from the instant case. The plaintifeymour fell
from her seated position to the floor, but “[a]t least one other passenger on the bus tad day
also injured because of this incident” and, also, another witness corroboratetiff'plai
testimony about the bus’s movement, saying “that she rememberedsttiiver accelerating
from the service stop at what she perceived to be an abnormally fast ratettefous’s abrupt
stop . . ..”"Seymour, 387 Md. 217 at 2223. As previously mentioned, Plaintiff relies solely on
his own recollection and assertions, which is not enough to prove an abnormal or extraordinary
movement.

As a matter of lawconstruing the facts in favor of the nroroving party, Defendant’s
Motion for Summary Judgment must be grantdelaintiff assumed the risk once aboard the
WMATA bus and has not set forth additional evidence, as required by Marylantb laupport
his claim that the movements of the bus were so extraordinary as to constitigenoeg|

V.  Conclusion

For the reasanstated aboveDefendaris Motion for Summary Judgment GRANTED

(ECF No. 30).

Dated: September 28018 s/

The Honorable Gina L. Simms
United States Magistrate Judge




