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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

UNITED STATES OF AMERICA ,

Plaintiff,
V. Case No.: PWG-17-1007
TIMOTHY O'BRIEN, etal.,

Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

The United States has sued Timothy P. @Brin his individual capacity as Special
Administrator of the insolvent Es&of Louis C. Pate (the “Este”), and Diane V. Marshall, in
her individual capacity as Repesdative of the Estate. Countseeks to collectMr. Pate’s
unpaid federal income taxes,nadties, and interest assessediagt Mr. Pate for the 2004 tax
periods and . . . the 2007-2009 tseriods” through a judgment agaif@®Brien or, alternatively,

against Marshall. Am. Compl-2 & {1 11-16, ECF No. 0.0'Brien has moved to dismiss

1 Marshall, who is Pate’s stepdaughter, is sudtkinindividual capacity aRepresentative of the
Estate, and as the Trustee of the Louis C. Paiag Trust, the Louis C. Pate and Virginia J.
Pate Revocable Joint Trust, and the Diane VisMdall Trust. Am. Compl. 1 & 1 6. The United
States also requests an ordetting aside or disregardinglegedly fraudulent conveyances
Marshall made, and it seeks a judgment againssihédl for causing both Pate Trusts “to make
distributions before paying Mr. Patdfederal income tax liabilities.”ld. at 2—3. Marshall has
filed an Answer. ECF No. 19.

The United States also sought, in Count ¥ljudgment against O’Brien “for causing the
Pate Estate to make distributions to other itvesl before paying Mr. Pate’s federal income tax
liabilities,” Am. Compl. 3, buthe parties stipulated to the dismissal of this claegaECF Nos.
18, 20. Thus, the only remaining court against ®Brien, Count I, is against him only in a
representative, ngpersonal capacity.See, e.g.Pl.’'s Opp’n 1, ECF No. 35 (“Count | seeks
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the claim against him. ECF N28. | agree with him that “[a$pecial Administrator, like Mr.
O’Brien, is not a proper defendatiota lawsuit against an estdtecause a Special Administrator
lacks the authority to defend a lavitsor litigate actions on behalf ain estate.” Def.’s Mem. 1,

ECF No. 28-2 Accordingly, I will grar his Motion to Dismiss.

Background

Following Louis Pate’s death on September 5, 2012, his Estate was opened with the
Register of Wills for Prince George’s Countpef.’s Mem. 2; Pl.’'s Opp’n 2. The Orphans’
Court for Prince George’s County appointed O’Brias Special Administratdo the Estate on
November 7, 2013, when it removed Willie MaetdPd&oary as personal representative.
Appointment Order, ECF No. 28-3; Def.’s Meg. Pl.’'s Opp’'n 2. Inthat capacity, O’'Brien
filed a Petition for Authorizizon to Pay Income Tax Lialiles on March 31, 2016, and on May
16, 2016, the Orphans’ Court “authorized andaed” him to pay federal taxes of $7,243.69

and state taxes of $4,666.41. Order, ECF Ne4;d8ef.’s Mem. 2-3; Pl.’s Opp’n 3.

The Orphans’ Court closed the Estate, which was insolvent, on May 17, 2016. Def.’s
Mem. 3; Pl.’'s Opp’n 3. No successor personplesentative had beappointed; O'Brien still
was serving as Special Administrator. OnmpdiaCt. Docket 1, ECF No. 28-2. As authorized

and directed, O’Brien paid $7,243.69 in feddeales from the Estate on November 21, 2016.

judgment against O’Brien in his representatigapacity as the ourt appointed special
administrator of the Estatdé Louis C. Pate . . .").

2 The United States filed an Opposition, ECF. 86, and O’Brien filed a Reply, ECF No. 36. A
hearing is not necessareeloc. R. 105.6. Because | resolve the motion on this ground, | need
not consider whether, as O’Brien argues, ‘disties as Special Admistrator ended in 2016

when the final assets of this insolvent estate were distributed,” such that he no longer was the
Special Administrator when the Unit&dates filed suit. Def.’s Mem. 1.

3 Name notwithstanding, the Orphans’ Count$laryland handle probate cases.



Account Tr. 3, ECF No. 35-2; Disbursements, BGF: 35-3. The United States alleges that, as
of August 7, 2017, the total amount still due for Ratederal income taxes, including penalties
and statutory interest, for 2004, 2007, 2008 2009 is $229,974. Am. Compl. 1 12, 15. As
noted, the United States seeksctdlect this amount from O’Brie or, alternatively, Marshall.

Id. at 1-2 & 17 11-16.

Standard of Review

Pursuant to Rule 12(b)(6), a complaint is subjealismissal if it “fail[s] to state a claim
upon which relief can be granted.” Fed. R. Civ1P(b)(6). A complaint must contain “a short
and plain statement of the claim showing thatpleader is entitled to relief,” Fed. R. Civ. P.
8(a)(2), and must state ‘@ausible claim for relief,”Ashcroft v. Igbal 556 U.S. 662, 678-79
(2009). “A claim has facial plausibility when tipdaintiff pleads factual content that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 678. Rule 12(b)(6psirpose “is to test the suffency of a complaint and not
to resolve contests surroundithe facts, the merits of a claior, the applicability of defenses.”
Velencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, 8 (D. Md. Dec. 13, 2012)

(quotingPresley v. City o€harlottesville 464 F.3d 480, 483 (4th Cir. 2006)).

At this stage of the proceedings, | acce@ Well pleaded facts in the United States’s
Amended Complaint as trusgee Aziz v. Alcola&58 F.3d 388, 390 (4th C2011). Also, | may

take judicial notice of relent state court filingsSeeFed. R. Evid. 201(b)(2).

The Role of Special Administrators

Maryland’s Estates & Trusts law providesattthe state court ngaappoint a special
administrator “whenever it isiecessary to protect properprior to the appointment and

qualification of a personal representative or uffua termination of appointment of a personal



representative and prior to the appointmena @uccessor personal representative.” Md. Code
Ann., Est. & Tr. § 6-401(a)see alsoMd. R. 6-454(a) (“When necessary to protect property
before the appointment and qualification of aspeal representative or before the appointment
of a successor personal representative follgwa vacancy in the position of personal
representative, the court shahter an order appointing a egpal administrator.”). Put
differently, the special administrator fills mwhen there is no personal representative for an

estate.SeeEst. & Tr. § 6-401(a).

The special administrator’s duties are tmllect, manage, and preserve property and
account to the personal representative ugisrappointment.” Est. & Tr. § 6-4d3ee alsdvd.
R. 6-454(d) (“The special adminiator shall collect, manage, ancgperve property of the estate
and shall account to the personal represimetasubsequently appointed. The special
administrator shall have such further powers duties as the court may order.”). The special
administrator’s duties incorporate “all duties arfprmed by a personalpeesentative imposed

under Title 7, Subtitles 2, 3, aidof [Estates & Trusts]® Est. & Tr. § 6-403see alsiMd. R.

“In full, Est. & Tr. 8 6-403 provides:

A special administrator shall colleehanage, and preserve property and
account to the personal representative upon his appointment. A special
administrator shall assume all dutiesperformed by a personal representative
imposed under Title 7, Subtitles 3, and 5 of this article, arfths all powers
necessary to collect, manage, and preserve propertin addition, a special
administrator has the other powers dedigadrom time to time by court order.

Est. & Tr. § 6-403 (emphasis added).

s Title 7, which governs administration of estates, imposes a duty on the personal representative
to “distribute all the assets of the estate of Whie has taken possession or control . .. .” Est. &

Tr. § 7-101(b). Under Subtitle 2, “Inventory angh@gxaisal,” the personaépresentative has the

duty to “prepare and file an inventory ofoperty owned by the deceatdeat the time of his
death,”id. 8 7-201, to have the invearied items appraised]. 8 7-202, and to supplement the
inventories and appraisalsd. 8§ 7-203. Under Subtitle 3jAccounting,” the personal



6-454(d) (“The special administaa shall assume any unperformduaties required of a personal
representative concerning the pmegtion and filing of inventories, accounts and notices of filing

accounts, and proposed paymesftfees and commissions.”).

Although thedutiesof the special administrator agefined by reference to the personal
representative’s duties, the statutory pransi pertaining to the special administratqrsvers
do not reference the persomapresentative’s powersSeeEst. & Tr. § 6-403; Md. R. 6-454(d).
Rather, the special administratthas all powers necessary tollect, manage, and preserve
property,” as well as “the othpowers designated from time ticme by court order.” Est. & Tr.

8 6-403;see alsavid. R. 6-454(d).

In sharp contrast to § 6-403’s general langualgout the special adhistrator's powers,
Subtitle 4 (which is absent from the list &ubtitles that defingdhe duties of a special
administrator) enumerates many specific powerthefpersonal representative, Est. & Tr. 88 7-
401 — 7-404, including the power to “prosecutdedd, or submit to arbitration actions, claims,
or proceedings in any appropriate jurisdictiontfa protection or benefit of the estate, including
the commencement of a personal action which decedent might have commenced or
prosecuted,” with exceptions not relevant hegst. & Trusts 8 7-401(y)(1). Additionally, “[tlhe
personal representative may petition the court fomgsion to act in any matter relating to the
administration of the estate,” in response tach[tlhe court may pass any order it considers

proper.” Est. & Tr. § 7-402.

representative has the duty ‘tiile written accounts of his nmagement and distribution of
property,”id. § 7-301, and to pay inhenitee taxes to the registéd, § 7-307. Under Subtitle 5,
“Notice to Interested Persons of Matters Filati¢ personal representative has the duty to “give
written notice to alinterested persons of the filimj an account with the courti. § 7-501(a),
and to give written notice toreditors who file claimgd. § 7-502.



Parties’ Arguments

O’Brien argues that, as Special Administratug, “is not a proper defendant to a lawsuit
against the estate,” because a special admadtost unlike a personakpresentative, “is not
authorized to defend an estate in litigation €38l expressly authorized by a court to do so0).”
Def.’s Mem. 5. He insists thafa] Special Administrator’s role. . is closely circumscribed by
statute [Est. & Tr. 6-403] to prett and preserve estate proparmyil a Personal Representative
is appointed.”ld. at 6. In O’Brien’s view,

[b]y contrast to the statutory dutiesaPersonal Representative, which expressly

includes prosecuting or defending litigatiseeE.T. 8 7-401(y), the statutory

duties of a Special Administrator [under Est. & Tr. 6-403] rmiut include

defending or prosecuting a lawsuit. ©uo these limited powers, a Special

Administrator expressly lacks the authgrib make decisions on behalf of an

estate in the context of defending oogecution litigation. As result, a Special

Administrator lacks the capacitg act or make decision drehalf of an estate in
the context of dending litigation.”

Id. at 7.

The United States counters that “[s|tatehate law does not expressly and absolutely
limit the powers of the special administrator to jggsaite in litigation on behalf of the estate.”
Pl's Opp'’n 4. As the United States sees “dtate probate law broadly gives special
administrators the power to ‘collect, mgea and preserve property of the estat&d” at 5
(quoting Md. R. 6-454). In its view, Md. Rule 6-454(d) “adds responsibitibi¢se duties of the
special administrator in administering the estate,” rather than limiting his or her pdgeiche
United States notes th&ibber on Estate Administratiora treatise on Malgnd probate law,
“advises that ‘it may be prudent for the speciahamistrator to obtain the court’s order prior to
acting upon matters which are not routine,” becaugbéelimitations on tk right to manage or
preserve property of the estate are undefinédl."(quoting Gibber on Estate Admirg 11.6

(2013)). And, relying orGibber, the United States argues tHat special administrator does



have the authority to engage in some litigation,” insofar as the special administrator “has the
authority to bring an action in th@ircuit Court for return of assets the estate or to determine
title to assets claimed teelong in the estate.ld. at 6. It argues that “[iJt would certainly be an
odd result for the special administrator to fil& teturns [as O'Brien did] and then never pay
them from the assets of thetae prior to the closing of ¢hprobate proceeding without even

trying to get court approval to do sad’ at 7.
Discussion

Whether O'Brien can be sued in his indival capacity as Special Administrator is a
question of statutory intergtation under Maryland lafv.Estates & Trusts § 6-403 grants special
administrators “all powers necessary to collewnage, and preserve praye Est. & Tr. § 6-
403. The issue is whether this grant of powetuides the authority taefend an estate in

litigation, without a court order spiéically grantingthat authority.

“[T]he cardinal rule of statoty construction is to ascertain and effectuate the intent of
the Legislature,” and “[t]]he proipal source for determinatioof legislative intent is the
language of the statute itselBennett v. Zelinsky878 A.2d 670, 677-78 (Md. Ct. Spec. App.
2005) (citingBowen v. Smith77 A.2d 81 (Md. 1996);.ovellette v. Mayor & City Council of
Baltimore, 465 A.2d 1141 (Md. 1983)). Thus, the plaimdaage of the statute is the starting
point for the Court’s analysis, and ifi# unambiguous, it is the endpoint as welGM, LLC v.
BellSouth Telecommc’ns, In&64 F.3d 46, 53 (4th Cir. 2011) (citingilmington Shipping Co.

v. New Eng. Life Ins. Co496 F.3d 326, 339 (4th Cir. 20073ge also Gomez v. Jackson Hewitt,

® The parties agree thitaryland law applies.SeeDef.’s Mem. 5; Pl.'s Opp’n 5see alsdFed.

R. Civ. P. 17(b) (providing thatfor all parties other tharian individual not acting in a
representative capacity” and a comgtion, “[c]apacity to sue or be sued is determined . . . by the
law of the state where the court is located”).



Inc., 16 A.3d 261, 274-75 (Md. Ct. Spec. App. 2011). Language is unambiguous if it is not
susceptible to more than one meanim@ennett 878 A.2d at 678. The court “seek][s] to avoid
constructions that are illogigalinreasonable, or inconsistewmith common sense,” or that
“render any word, clause, sentencepbrase of a statute meaningleddifnro v. Holden,110

A.3d 805, 811 (Md. Ct. Spec. App. 2015) (quotBalt. Cty. v. Balt. Cty. Fraternal Order of
Police Lodge No. 496 A.3d 742, 756-57 (Md. 2014)) (citatioasd quotation marks omitted).
Accordingly, Maryland courts“interpret statutes to giveevery word effect, avoiding
constructions that render any portion of the language superfluous or redur@gidiespie v.

State 804 A.2d 426, 427 (Md. 2002).

When considering a statute with ambiguousyleage, “courts must consider not only the
literal or usual meaning of the words but alsortteaning of the words in light of the statute as a
whole and within the context of the objectives and purposes of the enactBenhétt 878
A.2d at 678 (quotingViarriott Employees Fed. Credit Union v. Motor Vehicle Adn87 A.2d
455, 459 (Md. 1997)). “[T]he courbbks to the legislative historpyior case law, the purposes
upon which the statutory framework wasséd, and the statute as a whokeritonio v. Security
Servs. of Am., LLC701 F. Supp. 2d 749, 764 (D. Md. 2010) (quotBwast v. State958 A.2d
356, 361 (Md. 2008)). Notably, “[c]ourts are reqdirtd give effect to Congress’ express
inclusions and exclusionsot disregard themNat'l Ass’n of Mfrs. v. Dep't of Def138 S. Ct.
617, 631 (2018) (citinRussello v. United Stated64 U.S. 16, 23 (1983)). And, “[w]here
Congress includes particular languag@ne section of a statute karnits it in another section of
the same Act, it is generally presumed t@aingress acts intentionally and purposely in the
disparate inclusin or exclusion.’ld. (quotingRussellp 464 U.S. at 28internal quotation marks

and brackets omitted)).



When interpreting a state statute, such ds&Jr. § 6-403, a fedal court “defer[s] to
statutory interpretation conducted bye ‘state’s highest court.'Castillo v. Holder 776 F.3d
262, 268 n.3 (4th Cir. 2015) (quotitdnited States v. Aparicio—Sorid@40 F.3d 152, 154 (4th
Cir. 2014) (en banc)). But if there is no imestation from the state’s highest court, an
interpretation from an intermediate appellate toftien provides “the nextest indicia of what
state law is.1d. (quotingLiberty Mut. Ins. Co. v. Triangle Indus., In®57 F.2d 1153, 1156 (4th
Cir. 1992) (quoting 19 Charles A. Wright, Arthur R. Miller & Edward H. Cooped. Prac. &
Proc. 8§ 4507 (1982))). The Court of Appeals Miaryland has observed that, “[a]lthough a
Personal Representative generally has broad gowes powers of a Special Administrator are
limited to preserving and maintaining estpteperty, unless those poweare expanded by court
order.” Green v. Nassif934 A.2d 22, 25 n.4 (Md. 2007) (comparing Est. & Trusts § 6-403 with
Est. & Trusts § 7-401)see alsoGreen v. Nelsagnl35 A.3d 914, 917 n.1 (Md. Ct. Spec. App.
2016) (“A special administrator has some but alb of the duties anghowers entrusted to a
personal representative.”iffjog Est. & Tr. 8 6-403Banashak v. Wittstad893 A.2d 1236 (Md.

Ct. Spec. App. 2006))).

But, Maryland’s highest court has not consatethe scope of those powers in the statute
at issue. Moreover, the phrasdl powers necessary wollect, manage, and preserve property”
in 8 6-403 could include the powtr retain defense counsel adefend an estate in litigation
brought by the United States tollect taxes after the Orphans’ Colias closed the estate, or it
could be limited to the powers necessary to gmesestate property during the pendency of the
probate proceedings, until the state court agpainsuccessor personal representative or the

special administrator files a final account. Becailmgestatute is susceptible to more than one



meaning, its language is ambiguous and @usirt must look beyond its plain languag8ee

Bennett 878 A.2d at 678.

Under these circumstances, in which t@eurt of Appeals of Maryland has not
interpreted the statute beyond sigtin a footnote that the spatadministrator’s powers are
“limited,” Green 934 A.2d at 25 n.4, “a ‘state’s inteediate appellate court decisions
“constitute the next best indicia of what state law isCdstillo, 776 F.3d at 268 n.@juoting
Liberty Mut. Ins. Cq.957 F.2d at 1156 (quoting Wright & Millelfed. Prac. & Proc.8 4507)).
Indeed, O’'Brien relies oBanashak v. Wittstad893 A.2d 1236 (Md. Ct. Spec. App. 2006), the
one Maryland appellate court opinitm address the issue, to argue that special administrators,
unlike personal representatives, lack the power to defend an estate in litigation. Def.’s Mem. 8—

9.

Certainly, a state intermediate appellate court decision “may be disregarded if the federal
court is convinced by other peasive data that ¢hhighest court of th state would decide
otherwise.”Castillo, 776 F.3d at 268 n.@juoting Liberty Mut, 957 F.2d at 1156 (quoting 19
Wright & Miller, Fed. Prac. & Proc.§8 4507)). The United States asserts Banhashakis
“persuasive but not binding authority on the subjjdtat only addressed the issue of the special
administrator’'s power to prosecute or defend thtatesn litigation in dicta. Pl.’s Opp’n 5.
Perhaps so, but aside from noting that the ColuSpecial Appeals isot Maryland’s highest
court and that the disssion of the authority of a special adimstrator is in dicta, the United
States does not offer any “persuasive data”ttt@Court of Appeals d¥laryland “would decide
otherwise,” see Castillp 776 F.3d at 268 n.3. | have carefully reviewed Judge Moylan’s
instructive analysis of the important differefmetween the powers offersonal representative

and a special administrator in the context of Wwhet special representative has the authority to

10



initiate or defend litigation absent authorization by the probate court as discu&mtashak.
And, dicta though it may be, it is persuasivetaifrom an appellate judge known for his
thoroughness and scholarslapd there is nothing ithe record before me to suggest that the
Court of Appeals would see thinglifferently. Therefore, | willdefer to the Court of Special

Appeals’s well-reasoned analysisBanashak

In Banashak the Maryland Court of Special Apals considered whether a special
administrator could recover attorney’s fe@scurred defending his position as special
administrator, when there was no court ordehatiting him to engage in litigation. 893 A.2d
at 12497 As noted, the court’s dismissal of the agpas not properly lfere it rendered its
analysis of a special administrator’'s powers dicgee id. Yet its discussion of “the statutory
distinction in the Estates and Trusts Article between a personal representative and a special
administrator . .. . in terms dhe respective powers and auities of the tvo functions” is

highly informative nonethelessd.

The Banashak Court noted that a special administrator replaces the personal
representative when an estate transitions from administrative probate (a “controversy-free
environment” in which “the personal repretsive and the heirs amesumptively one happy

family, working toward a common goal”) to juditiprobate (a “more combatic mode” that is

" In that protracted litigation, ¢hlegal fees incurred by two specaministrators were at issue.
Banashak 893 A.2d at 1250 (“The thrust of the appetitarmrgument is that Charles Kresslein,
Jr., when he incurred legal fees for the defesfskis incumbency as special administrator—at
the April 7, 1998 hearing beforegt©rphans’ Court; in the aboréappeal of May 7, 1998 to the
circuit court; and in the first appeal toighCourt—was only empowered to act as Special
Administrator and not as fulldédged Personal Representatiidhe other application of the
argument is that Thomas Renner, when he incuegal fees in defending the ostensible Will of
July 1, 1996 against the caveat,swamly Special Administrator dmot Personal Representative.
The argument is that neither Charles Kressl&nnor Thomas Renner possessed the inherent
authority under 8 7-401(yp ‘prosecute or def@ litigation’ and thamneither of them sought
such authority from the OrphdrGourt pursuant to 8 6-403.”).

11



“rife with confrontation and the possjbhair-trigger outbeak of conflict”).I1d. at 1250 (citing

Est. & Tr. § 6-307). It stated@h compared with the authoritf a personal representative, the
authority of a special adminrstor “is scaled back” and “merlimited,” as “the supervisory

reins are pulled far tighter.” Id. at 1249, 1250. It reasoned that “the Orphans’ Court
understandably circumscribes thdministrator’s discretionary thority and intervenes more
actively” because “the fear frequently arises that the administrator of the estate may be favoring

one group against the other or even fawphis own interests against them bothd”

Considering Estates & Trusts 8 6-403 as a matter of first impresdicet, 1249, and
reasoning that “[tlhe deliberate legislative ssion of Subtitle 4 from the list of duties and
powers conferred on a special administrator cabadilithely ignored,” the court concluded that
“the conferring of duties and povegeon the special administratoragnfined to those spelled out
in Subtitles 2, 3, and 5 of Title 7 and does inctude those conferred by Subtitle 4d. at 1250.
Thus, the special administrator has no “inherentgadwo sue or be sued, given that “[i]t is only
by virtue of Subtitle 4, specdally by 8§ 7-401(y), that a persdn@presentative is expressly
authorized to engage in litigation . . . ld. As a result, a special administrator only may sue or

be sued when the court issues an order granting such authdrity.

This conclusion also is consistent with thierihat “[w]here Conggss includes particular
language in one section of a statute”—here,ldnguage granting personal representatives the
power to sue and be sued—"harhits it in another section of the same Act’—here, the statute
stating special administrators’ powers—, ‘i¢ generally presumed that Congress acts
intentionally and purposely in the disparate inclusion or exclusibiat’l Ass’n of Mfrs. v. Dep’t
of Def, 138 S. Ct. 617, 631 (2018) (quotiRyssello v. United State464 U.S. 16, 23 (1983)

(internal quotation marks and brackets omitted)yhus, the state legislature intended for

12



personal representativast not special administratorso have the power teue and be sued.
See id. see also Banashal893 A.2d at 1250.See generall)Kaczorowski v. LivingstqnNo.
2126, Sept. Term 2016, 2017 WL 6371666, at *2—3 (®id.Spec. App. Dec. 13, 2017). In
Kaczorowski the appellee argued that, because thpelint’'s “powers and duties” had been
“reduced ... from those of a personal represetdo those of a special administrator, . . .
appellant lost the authority to bring the ingtappeal because a special administrator does not
have the power to pursue litigatimn behalf of the estate.ld. The appellate court did not
reject that argument, but rather concluded thejyen if [appellant] werenot a party of record

in the circuit court,” he nonetheless could appéakiaey’s fees award “as an interested person.”

Id.

The BanashakCourt’s conclusion also is consistewvith the statutory maximg&pressio
unius est exclusio alterigsthat is, “to expressr include one thing implies the exclusion of the
other, or of the alternative.Vito v. Grueff 160 A.3d 592, 612 (Md. 20179ee also Nat'l Ass’'n
of Mfrs, 138 S. Ct. at 631 (holding ahthe court must “givefiect to Congress’ express
inclusions and exclusions, notsdeégard them”). Section 6-408peessly incorporates Subtitles
2, 3, and 5 (inventory and apprdjsaccounting, and notice® interested persons) of the Estate
Administration Title of the Estates and Tru§lede, while omitting Subtitle 4 (powers of the
personal representative). Fallmg this canon of statutory cdnsction, a speclaadministrator
does not have the enumerated powers of the personal representative because they are not
incorporated into 8§ 6-403, wheretisee other subtitles areSeeEst. & Tr. 8 6-403Vito, 160

A.3d at 612.

Further, the court appoints a special administrator “whenever it is necessary to protect

propertyprior to the appointment and quatifition of a personal represative or . . . successor

13



personal representative.” Est. & Tr. § 6-40X@hphasis added). This language shows that the
state legislature intended for special administgato protect estate property only while waiting
for a personal representative to be appoint8de id. Bennett v. Zelinsky878 A.2d 670, 677—

78 (Md. Ct. Spec. App. 2005) (noting that a wmtmust be considered “as a whole” and a
statute’s language is “[tlhe principal source for determination of legislative inted&)e, the
estate closed months before the United Sthled suit, and as a rekuthere is no pending
appointment of a personal representativeonsgquently, it no longer iecessary to protect

property prior to [that] appointmentSeeEst. & Tr. § 6-401(a).

It is true that, as thenited States asser{Sjbberstates that “[a] grial administrator has
the authority to bring an action in the Circuit Court for return of assets to the estate or to
determine title to ssets claimed to belong in the estatgibber on Estate Admirg 11.6 But,
just as the United States argues tBahashakis not binding on this Courtibber also is not
controlling authority; it is a treatiseGibber citesBoehm v. Harrington458 A.2d 885 (Md. Ct.
Spec. App. 1983), a case that long pred8asashak There, Boehm “was appointed by the
Orphans’ Court for Anne Arundel County as speadiministrator of theestate of Anne Bell
Brashears, deceased, to preserve the assets of her ektat.886. The apflate court noted
that,

while acting as special representatif@oehm] filed a petition in the Orphans’

Court for Anne Arundel County requestingtiilice Harringtonthe appellee, be

required to turn over t@oehm a certificate of deposit and a bank account

representing funds originally owned byw#ie Bell Brashears and deposited in the
names of Mrs. Brasheaand Mrs. Harrington.

Id. Significantly, it is not clear &m the case that the special administrator filed suit without first
seeking authorization from the court. Moregvit appears that Boehm engaged in litigation

during the pendency of the estate, afbér it had been clesl, so thatcase is inappost In light

14



of the lack of information aboudhe circumstances under whichdbon filed suitalong with the

fact that, contrary tBanashakthe appellate courtdinot address Boehm’s thority to file suit,

| will not defer to this case as precedent for allowing a special administrator to defend in
litigation against the Estat&See Castillp776 F.3d at 268 n.3.

Because O’Brien was appointed as Speddministrator, as opposed to Personal
Representative, even if his role as Speciamiistrator had not terminated when the United
States filed suit, Maryland Estates and Trustsdaes not grant him the authority to defend this
litigation against the Estaté&SeeEst. & Tr. § 6-403Banashak893 A.2d at 1250. Therefore, the

claim against him in Count | must be dismiss&egeFed. R. Civ. P. 12(b)(6).

To avoid this result, the United States a$tke Court to grant O’Brien “authority to
defend the estate in thiisigation” pursuant to 26 U.S.& 7402(a). Pl’s Opp’' 7. The statute
provides:

The district courts of the United Stataisthe instance of the United States shall

have such jurisdiction to make and issin civil actions, writs and orders of

injunction, and ohe exeat republicaorders appointing receivers, and such other
orders and processes, and to rendethsudgments and decrees as may be
necessary or appropriate for the enforeatnof the internaftevenue laws. The

remedies hereby provided are in additiomtal not exclusive of any and all other
remedies of the United States in suohints or otherwise to enforce such laws.

26 U.S.C. § 7402(a).

This request appears for the first time s1@pposition to O’Brien’s Motion. Given that
the United States did not requebis relief in its Amended Qoplaint or by motion, it is not
properly before this CourtSee Whitten v. Apridealthcare Grp., Ing.No. PWG-14-3193, 2015
WL 2227928, at *7 (D. Md. May 11, 2015) (notingathan opposition to a dispositive motion is
not a vehicle for amending a pleaglinFed. R. Civ. P. 7(b)(1) (“A request for a court order must

be made by motion.”). Similarly, while the ltkd States asserts thddefendant Marshall's
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Answer appears to contain allegations ofuftaagainst Mr. O’Brien in the preparation and
payment of taxes,” Pl.’s Opp’n 9, its Amend&@bmplaint does not allege fraud (which, if
alleged, must be with particularity, Fed. R. Civ.9fh)), and therefore the reference to fraud in
its Opposition is not proply before the Court.SeeWhitten 2015 WL 2227928, at *7. Indeed,
the United States simply alleges that O’'Bri@as appointed as Special Administrator; taxes
were assessed against Pate for 2004 and “dagdinsO’Brien, in his capacity as the Special
Administrator for the Pate Estate,” foret2007, 2008, and 2009 tax periods; and Pate, O’'Brien
and Marshall “failed to fully pay the assessedants,” such that “MrQO’Brien, in his capacity

as Special Administrator of the Pate Estate, athénalternative, Ms. Marshall, in her capacity as
a representative of the Pate Estate, . . . is iedelot the United States for the unpaid balance of
the federal income tax liabilities.” Am. Comdf 10, 12, 16. There is not the slightest
suggestion in its Amended Complaint of fdaor any other wrongdoing on the part of Mr.
O’Brien beyond the failure to pay the Estate’s taxes in fodéle id. Moreover, it is assumed that,

if the United States intended to adopt the cosmiy allegations of fraud made by Ms. Marshall,
a pro selitigant, it would have reained from doing so until safied that it had a good faith
basis to do so, as required by Fed. R. Civ. P. 11. Perhaps ptainsxvhy theg are no such

allegations in the Amended Complaint.

Further, the United States shanot identified any case law that demonstrates that the
Court’s authority to issue ordefas may be necessary or appiafg for the enforcement of the
internal revenue laws” would perniif in this instance, to grant O’Brien authority to defend this
litigation. Certainly, the United States argues that “the probate court no longer has jurisdiction
over this matter” because more than eighte@mths have passed since Pate’s death. Pl.’s

Opp’n 8. But, the United States has not allegedven argued that it could not have attempted
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to collect these taxes while the Estate was in probate. Therefore, it does not appear necessary or
appropriate for the Court to direct O’Brien to act on the Estate’s behalf, that is, for the Court to
perform a function typically pesfmed by a state court, when the state court may no longer have
that authority. The United States’ request to g@iBrien “authority to defend the estate in this

litigation” pursuant to 26 \&.C. § 7402(a) is denied.
ORDER

Accordingly, it is, this 3rd day ddecember, 2018, hereby ORDERED that

1. O’Brien’s Motion to Dismiss Count | ainst him, ECF M. 28, IS GRANTED;
2. Plaintiff's claim against rien in Count | IS DISNISSED WITH PREJUDICE; and

3. The Clerk SHALL TERMINATE O'Briemas a Defendant in this case.

IS/
Paul W. Grimm
United States District Judge
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