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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

MAURICE A. WILLIAMS, etal, *

Plaintiffs, *
V. Case No.: GJH-17-1125

UNITED STATES OF AMERICA, etal,

Defendants.
*
* * * * * * * * * * * * *
JULIA R. PEARCE *
Plaintiff, *
V. Case No.: GJH-17-1816

UNITED STATES OF AMERICA, etal,

Defendants.

* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiffs have sued Defendant United States of Améwdlaging that the United States
was negligent in failing to maintain the pauht@hite lane line (or “fog line”) on the right-hand
side of a stretch of the Baltimore-Washington (“BW”) Parkway, and that the negligence caused
an accident that occurred on February 1, 201&hich Rick G. Warrick was killed and his

fiancée, Julia R. Pearce, was injured. On October 16, 2017, the Government filed the now-

! The Plaintiffs here have been consolidated from two related civil cases. In Civil No. 17l 28nily of
decedent Rick Warrick filed suit agat the United States. Specifically, Plaintiffs Maurice Williams, Sandra
Pearson, Shauniece Williams, Tyree Williams and KeamsEly are the children é&tick Warrick, Frederick

Warrick is his father, and Charmaine Ferrel-Anthony ssrhother. ECF No. 1 1 7. Rick Warrick’s fiancée, Julia
Pearce, filed a separate lawsBigarce v. United State€ivil No. 17-1816, that was consolidated with this one.
ECF No. 11 at 2. Unless otherwise noted, the Court reddte Plaintiffs from both suits collectively as the
“Plaintiffs.”

2 Plaintiffs named as Defendants the United States thasv&lohn and Jane Does,” “John Doe Corporations,” and
“Other John Doe Entities.” ECF No. 1. As the United Statéise only Defendant that has been served, the Court
refers to the United States or the “Government” as the sole current Defendant.
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pending Motion to Dismiss or, Alternaély, for Summary Judgment. ECF No.I8he Court

held a hearing regarding the Motion on May 17, 2018. ECF No. 26. For the following reasons,
the Government’s Motion is denied.

. BACKGROUND*

Plaintiffs allege that on Beuary 1, 2015, shortly after 9:M, Julia Pearce was driving
her car northbound on the BW Parkwaith Rick Watrrick riding inthe front seat and his two
minor children in the back sedd. 11 15-16. Her car got a flat tiey Pearce pulled over to the
right-hand shoulder of the road, parked the gat,out, and held agshlight while Warrick
attempted to fix the tirdd. § 17. Plaintiffs allege that in¢H'several hundred yards” leading up
to where Pearce parked her de “curb lane and shoulder seebadly deteriorated, rendering
the solid white paint line . . . almost entirely invisiblel’ § 19. While they were outside the car,
Warrick and Pearce were struck from behind by a car driven by Earl Teeter, who drove away
from the scendd. 1 20, 24. Teeter was later found gudfyUnsafe Operation and Failure to
Immediately Stop Vehicle at Scenf Accident Involving Deathd. | 25. Teeter testified at his
criminal trial and attributed the crash to the filett the white road lireedisappeared and he was
unable to see where the raatded and the shoulder begah .y 26. The road had rumble strips
on the shoulder, which he attempted to useap gh the road, but without the lines he did not
realize he was far enough over the shoulder to hit Pearce and Wakriokresponse to Teeter’s
argument that the lack of lane lines causedcttash, Teeter’s trialiflge, Judge DiGirolamo,
reasoned that:

The fact that there were nodis on the road in my opinion means that Mr. Teeter should
have had a more heightened sense of duty@. You are driving down the road, if there

% Unless otherwise noted, references toetleetronic docket refer to the dockettilliams et al, Civil No. 17-

1125.

* The facts relied on herein are eitnedisputed or viewed in the light most favorable to the Plaintiff. Unless
otherwise stated, the background facts are taken frontiflai@omplaint, ECF No. 1, and are presumed to be true.

2



is no lane markings, you have to be axtareful of what is happening around you...[l]t
is undisputed that Mr. Warricknd Ms. Pearce were there to be seen. And the driver has a
duty to see what is there to be seen.

ECF No. 18-1 at 8.

On April 24, 2017, Plaintiffs filed their Compid, pursuant to the Federal Tort Claims
Act, against the United States of America dotin Doe individuals and entities. ECF NG. 1.
Their Complaint alleges that the Governmeiiethto properly maintain a portion of the BW
Parkway running between Maryland Routes &a8d 198, that the Government’s negligence
caused the death of RidKarrick and injury to Julia Pearce, and asserts claims of Wrongful
Death,id. at 7 (Count ), and pain and suffering guant to the Maryland Survival Act, Md.
Code Ann. Cts. and Jud. Proc. § 6-4id1lat 8 (Count Il).

On October 16, 2017, the Government filkd now-pending Motion to Dismiss or,
Alternatively, for Summary Judgment. ECI6.NL8. The Government argues that the Court
should dismiss the case or grant judgmentsifiavor because the United States’s decision
regarding how to maintain the BW Parkway failigler the “discretionarfunction exception” of
the FTCA and they are therefore immune frort; sund, even if the Government is not immune
from suit, the negligence-based claims still BEetause the United Staidig not have a duty to
protect the public from criminalcts of a third party and, everiliey did have a duty, the lack of
white lines was not a proximate cause ofdbeident. ECF No. 18. The Court held a hearing

regarding the Motion on May 17, 2018.

® Pin cites to documents filed on the Court’s electraififiyf system (CM/ECF) refer to the page numbers generated
by that system.

® In thePearcecase, Plaintiff Pearce filed her Complaint on July 5, 2B#arce v. United State€ivil No. 17-

1816, ECF No. 1.



I. STANDARD OF REVIEW

To survive a Rule 12(b)(6) motion to dismiss, “a complaint must contain sufficient
factual matter, accepted as true, to ‘statéasm to relief that is plausible on its faceAshcroft
v. Igbal 556 U.S. 662, 678 (2009) (citirgell Atlantic Corp. v. Twombhp50 U.S. 544, 570
(2007)). “A claim has facial plaibility when the plaintiff pleadfactual content that allows the
court to draw the reasonable inference thatd&fendant is liable fahe misconduct alleged.”
Igbal, 556 U.S. at 678. “Threadbare recitals ofelements of a cause of action, supported by
mere conclusory statements, do not suffiée. {citing Twombly 550 U.S. at 555 (“a plaintiff's
obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic recitation afause of action's elements will not do.”)).

The purpose of Rule 12(b)(6) “is to test th&isiency of a complaint and not to resolve
contests surrounding the factse therits of a claim, or the applicability of defensé&gsley v.
City of Charlottesville464 F.3d 480, 483 (4th Cir. 2006) &tibn and internal quotation marks
omitted). When deciding a motion to dismiss uridele 12(b)(6), a court “must accept as true
all of the factual allegations containedlire complaint,” and must “draw all reasonable
inferences [from those facts] favor of the plaintiff.”E.l. du Pont de Nemours & Cw. Kolon
Indus., Inc.637 F.3d 435, 440 (4th Cir. 2011) (citatiaml internal quotation marks omitted).
The Court need not, however, accept unsupported legal allegagenRBevene v. Charles
County Comm’rs882 F.2d 870, 873 (4th Cir. 1989), leganclusions couched as factual
allegationsPapasan v. Allain478 U.S. 265, 286 (1986), or cdusory factual allegations
devoid of any reference to actual evetsited Black Firefighteref Norfolk v. Hirst 604 F.2d

844, 847 (4th Cir. 1979).



Defendant’s Motion is styled as a Motion to Dismiss or, Alternatively, for Summary
Judgment. If the Court considers materials oetshe pleadings, as the Court does here, the
Court must treat a motion to dismiss as onestonmary judgment. Fed. R. Civ. P. 12(d). When
the Court treats a motion to dismiss as a omotor summary judgment, “[a]ll parties must be
given a reasonable opportunitypgresent all the matedithat is pertiant to the motion.1d.
When the moving party styles nsotion as a “Motion to Dismiss, or in the Alternative, for
Summary Judgment,” as is thase here, and attaches additionaterials to its motion, the
nonmoving party is, of course, awahat materials outside theeptings are before the Court,
and the Court can treat the naotias one for summary judgme8te Laughlin v. Metropolitan
Wash. Airports Auth149 F.3d 253, 260—61 (4th Cir. 1998). lert the Court is not prohibited
from granting a motion for summary judgméefore the commencement of discoveSgeFed.
R. Civ. P. 56(a) (stating thatelcourt “shall grant summary judgntef the movant shows that
there is no genuine dispute asattyy material fact” without distingsining pre-or post-discovery).

Summary judgment is appropgaif “materials in the record, including depositions,
documents, electronically stored information, dfiits or declarationstipulations . . .,
admissions, interrogatory answers, or other maggtiged. R. Civ. P. 56(c), show that there is
“no genuine dispute as to any maéfact and the movant is etiéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(akee also Celotex Corp. Catrett 477 U.S. 317, 322 (1986). The
party moving for summary judgment bears the bardf demonstrating & no genuine dispute
exists as to material fact8ulliam Inv. Co. v. Cameo Prop810 F.2d 1282, 1286 (4th Cir.
1987). If the moving party demonstrates ttiegre is no evidence to support the nonmoving
party’s case, the burdehifts to the nonmoving party toeadtify specific facts showing that

there is a genuine issue for tridke Celotexd77 U.S. at 322—-23. A material fact is one that



“might affect the outcome dhe suit under the governing lawspriggs v. Diamond Auto Glass
242 F.3d 179, 183 (4th Cir. 2001) (quotidgderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986)). A dispute of materidct is only “genuine” if sfiicient evidence favoring the
nonmoving party exists for the trier @fdt to return a verdict for that parnderson477 U.S.

at 248. However, the nonmoving party “cannot @eagenuine issue of material fact through
mere speculation or the buildilodg one inference upon anotheBeéale v. Hardy769 F.2d 213,
214 (4th Cir. 1986). When ruling on a motion fonsuary judgment, “[tlhe evidence of the non-
movant is to be believed, and all justifialihferences are to be drawn in his favéuitderson

477 U.S. at 255.

“Absent a waiver, sovereign immunity shiglthe Federal Government and its agencies
from suit.” F.D.1.C. v. Meyer510 U.S. 471, 475 (1994). The FT@Anfers jurisdiction on the
district courts to hear clainféor . . . personal injury odeath caused by the negligent or
wrongful act or omission of any employee of Gevernment while actingithin the scope of
his office or employment, under circumstancegmththe United States, if a private person,
would be liable to the claimant . . . .” 28 U.S&1346(b)(1). The FTCAus serves as a waiver
of the Government’s sovereign immunig§ee Welch v. United Statd99 F.3d 646, 651 (4th
Cir. 2005). A motion to dismiss based on sowgmeémmunity is a challenge to the Court’s
subject matter jurisdiction. “[W]hen a defendahtllenges subject matter jurisdiction via a Rule
12(b)(1) motion to dismiss, the district courtymmagard the pleadings as mere evidence on the
issue and may consider evidence outside thalplga without converting the proceeding to one
for summary judgmentth re KBR, Inc., Burn Pit Lif.744 F.3d 326, 333 (4th Cir. 2014)
(quotingVelasco v. Gov't of Indorm370 F.3d 392, 398 (4th Cir. 20043ge also Williams v.

United Statesb0 F.3d 299, 304 (4th Cir.1995) (noting tlthe court may consider the evidence



beyond the scope of the pleadings to resolve fadigputes concerning fisdiction”). However,
“when the jurisdictional facts are inextricablyertwined with those central to the merits, the
[district] court should resolve ¢hrelevant factual disputes ordfter appropriate discovenyiri
re KBR 744 F.3d at 334 (quotinigerns v. United State585 F.3d 187, 193 (4th Cir. 2009)).
[I. DISCUSSION

As the Court’s only possible jurisdiction ouérs case is through the FTCA, the Court
must first examine whether the Governmentiaduct falls within th&TCA's discretionary
function exception. If the discretionary functierception applies, the Court must dismiss the
case pursuant to Rule 12(b)(1) for lack of subopeatter jurisdiction. If te discretionary function
exception does not apply, the Court may assess¢hies of Plaintiffs’ Complaint pursuant to
Rule 12(b)(6) See Williams v. United Statés0 F.3d 299, 304 (4th Cir. 1995).

A. The FTCA'’s Discretionary Function Exception

The Government argues that it is entitledimmissal of Plaintiffs’ Complaint because
the United States’s decision regarding whenlama to maintain the BWParkway falls within
the FTCA'’s discretionary function exceptideCF No. 18-1 at 23. As mentioned above, the
FTCA waives the sovereign immunity of theitéul States, 28 U.S.C. § 2674, but this broad
waiver of immunity is tempered by a rathetamsive list of exceptions found at 28 U.S.C. §
2680. The instant case involves “arfehe more important, and certyy one of the most often-
contested, exceptions, the discretionary function exception of 28 U.S.C. § 26Ba(an’Vv.
United States986 F.2d 716, 719 (4th Cir. 1993). Teateption provides that the FTCA's
waiver of federal immunity “shall not applg-+t[a]ny claim . . . based upon the exercise or
performance or the failure to exercise or perfar discretionary function or duty on the part of a

federal agency or an employee of the Governmenéther or not the discretion be abused.” 28



U.S.C. § 2680(a). Assessing whether governroentluct falls within this exception requires

two steps. First, a court determines “whetter challenged conduchVolves an element of
judgment or choice.”Suter v. United State442 F.3d 306, 310 (4th Cir. 2006) (quoting
Berkovitz v. United State486 U.S. 531, 536 (1988)). No discretion exists when “a federal
statute, regulation or policy spactdilly prescribes a course of action for an employee to follow.”
Indem. Ins. Co. of N. Am. v. United Statg9 F.3d 175, 180 (4th Cir. 2009). Second, a court
determines whether the decision-makingsatie is “susceptible to policy analysigrited

States v. Gaubertt99 U.S. 315, 325 (1991).

Here, the Government explains (thgh a declaration of the Federal Lands
Transportation Program Coordinator for the NadildPark Service’s National Capital Region)
that “resurfacing and associated restriping ef BwW Parkway is a substantial undertaking and is
beyond the scope of the routine maintengreréormed” by the BW Parkway maintenance
crews. ECF No. 18-1 at 25-26. According to @®/ernment, budgeting for resurfacing of the
BW Parkway is a complex policy determinationdat was decided thatésurfacing must occur
in stages to make smaller, annual drawiioéls rather than one complete funding at the
project’s onset.ld. at 26. The Government argues thastaiute or regulation dictates how the
National Park Service (“NPS”) must restripe thees on its roadways and that, as a result, the
NPS had broad discretion in determining how to maintain the BW Parkdvaat.27. Thus, the
Government argues that the United States’s teaance of the BW Parkway falls within the
discretionary function exceptiold. at 30 (quotingBaum v. United Stateg65 F. Supp. 268, 275
(D. Md. 1991) aff'd, 986 F.2d 716 (4th Cir. 1993) (“Decisions concerning when and if facilities
owned by the Government should be replacedmaired are inherently sicretionary when there

are no set guidelines, regulations or standards.”).



In opposition, Plaintiffs arguthat the United States’s maintenance of the BW Parkway
does not fall within the discretionary furen exception becausan existing regulation
prescribed a specific courseaaftion that the U.S. National iReéService had to follow.” ECF
No. 20 at 14. They point to the Roadway Maimmance Manual, Seoti 4.6.2, prepared by the
Federal Highway Administration for use by NR&ich requires that “[p]lavement markings
should comply with the [Manual on Uniformaffic Control Devices or “MUTCD"]. Paint
should be re-applied when the existing paintetase shows a loss of vislity and/or retro
reflectivity.” Section 3B.07 othe MUTCD provides that “[e]dge line markings shall be placed
on paved streets or highway&CF No. 20 at 14-15. They furthergue that “the fact that
budgetary consideration played a role in the Undes’ decision not to nmain the lane lines
does not bring this decision undbke discretionary function excegn. Virtually all government
activity involves budggry considerations, but these comsations are not the kind of policy
considerations Congress intendedieeld from tort liability.”ld. at 16. Finally, they argue that:

“[W]here the challenged governmental actnitvolves safety considerations under an

established policy ... the rationale for theeption falls away and the United States will

be held responsible for the negligenc&RA Leisure Service831 F.2d at 195. Here,
there was an established polioyhave clearly marked lahiees in order for drivers to
safely travel on the BW Parkway. There@sevidence that there were competing public
policy considerations as to whether or notltlieted States should or should not maintain

the lane lines. Therefore, the United Statesiglen to not maintain the lane lines does
not fall under the discretionary function exception.

ECF No. 20 at 15. In reply, the Governmermjuas that the roadwagaintenance documents
cited by Plaintiffs are guidance documents ‘@auVisory in nature.” ECF No. 22 at 10. The
Government also points out that “the NPS mmakked elected to maintain the BW Parkway'’s
lane markings” and “was in the processeastriping the BW Parkway when the accident

occurred.”ld. at 12.



In Quigley v. United Statethe parties raised similar arguments. 927 F. Supp. 2d 213 (D.
Md. 2012). There, a water main ruptured, causiatger to flow onto a street and flow into a
storm drainld. at 216. There was a breach in the stdrean, which caused water to collect and
freeze on the Clara Barton Parkway, which is maintained by the United 8tafdse frozen ice
caused a car crash, and the passengers ofasieect vehicles sued, ang others, the United
Statesld. The court determined that the National Park Service’s “Park Road Staridards”
“unequivocally require the type of maintenance that Plaintiffs allegeatidccur and therefore
constitute a mandatory policy for purposeshaf first prong of the discretionary function
exception.” 927 F. Supp. 2d at 223. Specifically, thertreasoned that the Park Road Standards
document required that “park roads shall be maintaimdide standards to which they have been
constructed or reconstructednd in a condition that promoteafety and protects capital
investment.”ld. at 222 (emphasis in original). There hese, the United States argued that the
Park Road Standards “bestow complete disanadiothe NPS in managing the parks system and
roads.”ld. at 223. Interpreting the preface of the PRdad Standards, the court concluded that
“the discretion that the Park Road Standardwiple to the NPS concerns functions such as
design, construction, and reconstruction—not thanteaance of roadways. . . . [A]lthough some
provisions within the Park Road Standards may provide for fléyjkihat flexibility does not
apply to the maintenance of the Parkwdg."at 224. Ultimately, the couheld that “Plaintiffs
have satisfied their burden witbspect to the discretionaiynction exceptiorio the FTCA by
showing that ‘the governmental action complainédlid not ‘involve[ ] anelement of judgment
or choice’ by virtue of the maintenance matedset forth in the Park Road Standardig.”

(quotingBaum 986 F.2d at 720).

" This document was included as an attaeht to Defendants’ Motion, ECF No. 18-17.
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Here, as irQuigley, the Park Road Standards prowa@de“mandatory policy” that the
United States maintain National Park roattsthe standards to which they have been
constructed or reconstructednd in a condition that promoteafety and protects capital
investment.”ld. at 222 (emphasis in original). The Government acknowledges that “NPS
roadways must incorporate pavement markings ‘as part of the desags®roOECF No. 22 at 3.
The Government obviously designed the BW Rarkto have fog lines, and therefore had an
obligation to maintain # BW Parkway to that standard “andaicondition that promotes safety
and protects capital investmenQuigley, 927 F. Supp. 2d at 222. This is especially true as the
decision not to maintain the fog lines “involve$eta considerations under an established policy
rather than the balancing of competmgplic policy considerations . . . ARA Leisure Services
v. United States831 F.2d 193, 195 (9th Cir. 1987). Therefditthe rationale for the exception
falls away and the United States will be helsp@nsible for the negligence of its employeés.”

At oral argument, the Government ardubat repainting the fog lines on the BW
Parkway was not an ordinary maintenance proget,that it therefordiffered from the cases
upon which Plaintiffs rely. The Government uosessfully raised thisame argument in
Quigley There, “the Government contend[ed] ttie build-up of debrig a drainage ditch
cannot be remedied through ordinary maiatece but instead requires comprehensive
‘reconstruction’ as part of a longrite facilities management projectjuigley, 927 F. Supp. 2d
at 225. The court concluded théhat “such issues are propethe subject of discoveryld.

The Court here agrees with the reasoninQuigley. Thus, based on the record before the Court,

the discretionary functioexception does not apply.
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B. Negligence

Having concluded that the discretionampétion exception does not apply, the Court
next turns to the merits of Plaintiffs’ clairmsid whether they can survive the Government’s
Motion. To state a claim for negligence undem@and law, a plaintiff must allege facts
showing “a duty owed to him (or to a class of whihis a part), a breadf that duty, a legally
cognizable causal relationshiptlween the breach of duty and the harm suffered, and damages.”
Doe v. Bd. of Educ. of Prince George’s C882 F. Supp. 2d 641, 659 (D. Md. 2013) (citing
Jacques v. First Nat'l BanlB07 Md. 527 (1986)). The Governmeuaintends that it did not have
a duty to maintain the fog lin@s the highway and thétit did have such a duty, any breach of
that duty was not the proximate cause of Plaintiffs’ damages.

1. Duty to Maintain Lane Lines

“The existence of all of the elements including a legally recognized duty owed by this
defendant to this plaintiff or to a class of persohwhich this plaintiff is a member is vital to
sustaining a cause of action in negligens&lentine v. On TargeB853 Md. 544, 549 (1999).
The question of whether a defendant owed a ttutlge plaintiff is a question of law to be
determined by the CouRosenblatt v. ExxQr335 Md. 58, 76 (1994). Plaintiffs allege that
“Defendant had a duty to maintain the BaltiedWashington Parkway in a condition safe for
foreseeable use by motorists sashPlaintiff.” ECF No. 1 { 2®efendant seemingly concedes
as much in its Reply Memorandum as the Gorent argues that there was not a “duty to
maintain the BW Parkway’s lane striping to garticular quality” buthen acknowledges that
there was a “duty to maintain the BW Parkwa a reasonably safe condition through the
exercise of ordinary care.” ECF No. 22 at 4ekVf the duty here is limited to this basic

principle, Plaintiffs have suffieintly alleged a duty existed anatlihe Defendant breached it by

12



not having visible fog lines. To ¢hextent the Government argue&lischarged its duty . . . via
other means, including by the use of rumble sttipseasonably warn drivers that they have left
the roadway,’ld. at 4, the Court cannot find this to be theecas a matter of law at this juncture.
Nonetheless, the Government further arguag tinder Maryland lavthere is no duty to
protect the public from criminalcts of a third person “absent a special relationship . . . or other
special circumstances.” ECF No. 18-1 at 11support of its argument, the Government urges
the Court to accept Judge DiGirolamo’s finding theéter acted criminally even in the absence
of fog lines and that, as a resulie United States had no duty totect Plaintiffs from Teeter’s
conductld. at 12. But even if the Countere to accept that findirfgthe criminal action was
unintentional and the cases dissing the Government’s theodp not appear to encompass
criminal negligence of the sort involved héréoreover, what is alleged here is not that the
Defendant failed in a non-existent duty to paitthe decedent and Pearce from a crime Teeter
committed, but rather that there was a duty to maintain safe roads for passengers such as Teeter,
Pearce and the decedent and that Defendant’s boé#tat duty led tdeeter’s collision with
the decedent and Pearce. Thus, Plaintiffs lsaffeciently alleged a duty that was breached by
Plaintiff.

2. Causation of Plaintiff's Injuries

“It is a basic principle that [n]egligencenst actionable unless it &proximate cause of
the harm alleged.Doe, 982 F. Supp. 2d at 661 (internal tidas omitted). “Proximate cause
exists ‘where there is a complete tinnance and unbroken sequence between the act

complained of and the act finally resulting ir tinjury, so that thene may be regarded by

8 At oral argument, the Government conceded that Judge DiGirolamo’s findings and reasemiogbinding on

this Court.

° As Plaintiff Pearce notes, each of the cases cited by Defendant involved intentional, violent felonies. EICF No.
at 8.
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persons of ordinary judgment as tbgital and probable cause’ of the injuryito v. Sargis &
Jones, Ltd 108 Md. App. 408, 426 (1996) (quotihgshley v. Dawsqri62 Md. 549, 562
(1932)). “The chain of causation may be bmoksg an intervening force (negligent or non-
negligent) that may, in turngbome a superseding cause, in \wtgase the original tortfeasor’'s
liability will terminate.” Sindler v. Litman166 Md. App. 90, 115 (2005). “An intervening force
is a superseding cause if the intervening fovae not foreseeable at the time of the primary
negligence.ld. But the connection between a defendant’s negligent act argitin done is not
broken “if the intervening event e which might, in the naturahd ordinary course of things,
be anticipated as not entiraiyprobable, and the defendant’gghigence is an essential link in
the chain of causationState ex. rel. Schiller v. Hecht C465 Md. 415, 421 (1933).

The Government argues that Teeter’s actions constituted a “[s]uperseding [i]ntervening
[c]lause” of Plaintiffs’ injuriesand that Maryland law providesat*unforeseeable criminal acts
supersede liability.” ECF No. 18-1 at 14-15. Howewenduct is not auperseding cause where
“the actor at the time of his néggnt conduct realized or shouldvearealized that such situation
might be created, and that the third person maghtl himself of the opportunity to commit such
a tort or crime."Tucker v. KFC Nat'| Mgmt. Cp689 F. Supp. 560, 564 (D. Md. 1988).
Nonetheless, the Government argues that ituméareseeable that Teeter would drive over the
rumble strips and “disregard the bright, conspus hazard lights flashing from the disabled
vehicle” as well as Warrick and Pearce’s “flights [which] illuminated the shoulder of the
road.”Id. at 17. Plaintiffs arguéhat “the government at the tinoéits negligent conduct should
have realized that a third person might drift asra fog line faded to ¢hpoint of invisibility”

and that “Teeter’s crossing the invisible fogelwas a normal consequence of the government’s
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allowing the fog line to fade away to invidiby, and his doing so was not extraordinarily
negligent.” ECF No. 21 at 11-12; ECF No. 20 at 12.

The extent to which Teetertiving was done in a “retéss, errant, and criminal
manner” is unclear based on the record befor€theat. On direct examination at the criminal
trial, Teeter testified that hedlnot cross the rumble strips, andefally drove to the left of the
parked car. ECF No. 18-5 at 121. The Court haieweed the video thavas provided of the car
on the night of the accident and esthat there is no visual imdition that Teeter struck the
parked car, and that the sidetloé parked car was mere inches away from the rumble strips. ECF
No. 18-6. Additionally, Teeter testid that even with the “bad conditions,” for a period of time
he had no trouble driving because “it was linashoth sides of the lane and my lights
illuminated what was in between.” ECF No. 1&t5.21. It was only once the lines disappeared
that “it was all uniformlydark” and he was unable t®ll where the lane endeldl. Thus, there is
a genuine dispute as to whetfigeter simply ignored the rumbdérips and flashing lights in a
manner that was unforeseeable or whether his driving off the road was the type of foreseeable
behavior that the United Statslsould have expected would ocduit allowed the fog lines to
disappear.

The Government cites to three cases fergtoposition that the actions of a driver
striking a pedestrian serve as the supersedingecaf the pedestrian’s injuries, breaking the
chain of causation with other ggive forms of negligence. EQNo. 18-1 at 19-23. But in each
of these cases, the non-driver tethnegligence was clearly morespave than that alleged here
and, at most, merely placed the victim in harm’s way. For exampBoom v. Good Humor Ice
Cream Co. of Baltimorel79 Md. 384 (1941), a seminal Maryland case on proximate cause cited

by the Government, a ten year old boy crosseteatsio make a purchase at defendant’s parked
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ice cream truck and was struck by a car wimbking the return trip across the street. In
determining whether the operataf the ice cream truck was liable based on the alleged
negligence of parking the ice cream truck iraa@a that created danger for the boy, the court
first noted that “where the nkgence of any one person is merely passive, and potential, while
the negligence of another isetmoving and effective cause of the injury, the latter is the
proximate cause and fixes the liabilityd’ at 387. Applying that angdis, the court found that
the operator of the truck had done nothing to causeictim to leave theuck and go across the
street and that the acts of the victim areldbproaching automobileere separate and
intervening causes of the accidddt.at 388. Thus, “even if it be assumed that [the operator of
the ice cream truck] was negligent in some eegpthe connection betwe¢he alleged negligent
acts of [the operator of the ice cream truak{l the injury, was brokeby the intervening,
immediate causes, which he had no reasonttoigate, and over which he had no contradl.”
at 389. Similarly, the court iBchwarz v. Hathawalpund that the negligence of a pedestrian on
the “mini-shoulder” of the road was “at best mgigassive and potential” because the truck that
struck the pedestrian had veered into theutder of the road. 82 Md. App. 87, 96 (1990). And in
Prins v. Schreyetthe court likewise foundny negligence of home mers hosting a party that
caused cars to be parked along the road wss\maand superseded by a driver failing to obey
the speed limit, failing to keep a proper look@and driving on the fehand shoulder of the
road. 43 Md. App. 500, 507 (1979).

Here, Plaintiffs have alleged facts and prodigeidence that, if viewed in the light most
favorable to them, suggests that Teeter was attegip stay in his lane and was using the fog
lines to do so until they suddenly disappearedsicey him to veer off and strike the decedent

and Pearce. The purpose of fog lines would apipelae to prevent just this from occurring,
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which would make it foreseeable that their alegewould cause such an event. Thus, unlike
Bloom, SchwarandPrins, it is not merely alleged th#te Defendant put the decedent and
Pearce in harm’s way where thegre struck by a negligent drivenstead, it is alleged that the
Defendant’s negligence actlyacaused Teeter to stray frometihoad and strike them. While the
Government contends that Teetaas negligent, and indeed, sitf as a finder of fact, Judge
DiGirolamo found him criminally negligent, this action, there remasra genuine dispute of
material fact as to whether that was a swgshirgy, intervening causbreaking the chain of
causation from the Government’s alleged negligence.
IV.  CONCLUSION

For the foregoing reasons, the Government’s Motion to Dismiss or, Alternatively, for
Summary Judgment, ECF No. 18, is @&ehiA separate Order shall issue.
Date: August 2, 2018 /sl

GEORGE J. HAZEL
United States District Judge

17



