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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

GREGORY D. MILLER, #442194,

Plaintiff,
V. * CIVIL ACTION NO. PWG-17-1283
CO. Il DUVAL JONES, *
CO Il KELLEN KRANICH,
CAPTAIN CRYSTAL HARRISON, and *

WARDEN PHILLIP MORGAN,

Defendants.

*kkk*x

MEMORANDUM OPINION

Plaintiff Gregory D. Milleris incarcerated at Roxbury Coct®nal Institution (“RCI”) in
Hagerstown, Maryland. Notice, ECF No® &e filed this litigation against.O.Il Duval Jones,
C.O.ll Kellen Kranich, Captain Krystal Harrison, and Acting Warden Phillip Momanisuant to 42
U.S.C. §1983 for alleged Eighth and Fourteenth Amendment violatidnshis unverified
Complaint, Miller alleges that while housed\ryland Correctional Institution - Jessup (“MCI-
J”), Correctional Officers Jonemnd Kranich used excessive deragainst him when he refused
to submit to a strip search. Compl. 3, ECF No.Miller claims thatafter this March 21, 2017
incident, he was falsely clgd with rule violations.Id. at 3-4. He further claims that Captain
Harrison and Acting Warden Morgan, the Con@tal Officers’ supervisors, knew that the
Officers wrote false charges of rule violaticarsd issued multiple “tickets” stemming from the
same incident, which was impermissibjet did nothing to rendy the situation. Id. at 3-5.

Miller states “Lt. Jackson and Capt. Ross’higel him an opportunity to pursuant criminal

! This Memorandum Opinion references pagoratissigned by the Cowstelectronic docket.
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charges against Defendant Johesl. He claims he was “bribed” by Officer Whitaker and the
hearing officer to accept a plea agreement aghgitb adjustment charges even though he did
nothing wrong® Id. at 4. He seeks money damagesapalogy, and Jones'’s termination from
employment.ld. at. 6.

On October 4, 2017, Miller filed a docunterled “Plaintiff’'s Motion to Supplement.”
Mot. Supp. 1, ECF No. 14. Miller alleges tHa¢fendant Morgan attertgxdl to cover up the
March 21, 2017 incident by disssing Miller's Administrative Remedy Procedure (“ARP”)
complaint on procedural ground$d. Miller also claims that, in retaliation for this lawsuit, he
was identified as a security threat and transfietoea prison further away from his familid. at
3. Miller claims Department of Public Safeand Correctional Services (“DPSCS”) policy was
violated when Harrison and Jones were permitted to submit an additional notice of rule violation
concerning the incident, and asks for additioc@mpensatory damages based on mental and
psychological injury. 1d. These allegations will be consi@d in the context of this

Memorandum Opiniofi.

2 Jackson and Ross are not named parties to thssiig and Miller provids no details as to how
these individuals impeded his atyilto contact a local prosecutoAs an alleged crime victim,
Miller has no constitutional right tmsist on criminal prosecutiorSee Linda R.S. v. Richard,D
410 U.S. 614, 619 (1973) (“[lln American jurisplence at least, a ipate citizen lacks a
judicially cognizable interest in the gmecution or nonprosecution of anotherSattler v.
Johnson 857 F.2d 224 (4th Cir. 1988). As it is neitlweignizable nor factually developed, this
allegation will not be addressed further.

3 These officers, also,@not named as Defendant.

* Miller also alleges that, the months after the March 21, 2017 incident, he was assaulted by
MCI-J Officer Ugochukawu. Supp. 1. AlthoughlMr believes the attack by Ugochukawu was
retaliatory, he provides no facts iich such an inference may dewn. To the extent that he
seeks damages from Ugochukawu, Milleay file a separate lawsuit.



Pending is Defendants’ Motion to Dismiss or the Alternative, Motion for Summary
Judgment. Defs.” Mot., ECF No. 15. Of®ctober 18, 2017, in conformity witRoseboro v.
Garrison, 528 F.2d 309, 310 (4th Cir. 1975), the Clerk of the Court informed Miller that these
Defendants filed a dispositive motion; that hel lseventeen days in which to file a written
opposition to the motion; and that if he failedrespond, summary judgment could be entered
against him without further notice. ECFONL8. Miller has rgponded. ECF No. 20.

Although he has presented his allegations inogent manner and filed a responsive,
written opposition to Defendants’ dispositive toa, Miller has requested appointment of
counsel to assist him with thease. Pl.’s Mot. for Appt. o€ounsel 1-2, ECF No. 19. As his
pleadings and opposition demonstratiiller is acapable, self-representétigant. His request
for appointment of counsel @enied, in accordance wiMiller v. Simmons814 F.2d 962, 966
(4th Cir. 1987) andVhisenant v. Yuan739 F.2d 160, 163 (4th Cir. 1984hrogated on other
grounds byMallard v. U.S. Dist. Ct 490 U.S. 296, 298 (1989). ffHwer, a hearing is
unnecessary to resolve the issues presented in this Seskoc. R. 105.6 (D. Md. 2016).
Similarly, Miller’s assertion within his unverifiedpposition that “there is a genuine dispute of
the facts, warranting discovery and denial of summary judgeniehafshis time,” Pl.’'s Opp’'n

7, is not sufficient to defeatview of the dispositive motionSeeFed. R. Civ. P56(d) (“If a

® Because Defendants filed a motiitted “Motion to Dismiss orjn the Alternative, Motion for
Summary Judgment,” Plaiff was on notice that the Coucbuld treat the motion as one for
summary judgment armdile on that basisSeelaughlin v. Metro. Wash. Airports Auti49 F.3d
253, 260-61 (4th Cir. 1988Ridgell v. AstrueNo. DKC-10-3280, 2012 WL 707008, at *7 (D.
Md. Mar. 2, 2012). Indeed, this requirement “da@ satisfied when a party is ‘aware that
material outside the pleadingsbefore the court.”Walker v. Univ.oMd. Med. Sys. CorpNo.
CCB-12-3151, 2013 WL 2370442, at *3 (D. Md. May 30, 2013) (quddiagv. Wall,761 F.2d
175, 177 (4th Cir. 1985)). Notably, Miller ggonded to Defendants’ motion as both one to
dismiss and one for summary judgme®eePl.’s Opp’n 1, 7, demonstiag his awareness that
the motion could be treated as one for summuaagment. Accordingly, Rlintiff had sufficient
notice and the Court may treat Defendanstion as one for summary judgmei&ee Laughlin,
149 F.3d at 260-61Valker, 2013 WL 2370442, at *Ridgell,2012 WL 707008, at *7.



nonmovant shows by affidavit aleclaration that, for specifiegasons, it cannot present facts
essential to justify its opposition, the court mél). defer considering the motion or deny it; (2)
allow time to obtain affidavitoor declarations or to take stiovery; or (3) issue any other
appropriate order.”). Defendahimotion, construed as a motifor summary judgment, will be
granted, for reasons noted herein.
Standard of Review

Summary judgment is prop&hen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declarations, stiputats . . . , admissions, interrogatory answers, or
other materials,” that “there 80 genuine dispute as any material facand the movant is
entitled to judgment as a matterlaiv.” Fed. R. Civ. P. 56(a), (c)(1)(A3ee also Baldwin v. City
of Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tHie party seeking summary judgment
demonstrates that there is no evidence to stipp@nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuinesplite exists as to material
facts. See Matsushita Elec. Indus. Co. v. Zenith Radio Cefps U.S. 574, 585-87 & n.10
(1986). The existence of only a “scintilla ofi@ence” is not enough to defeat a motion for
summary judgmentAnderson v. Liberty Lobby, Ina477 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show faatsnfiwhich the finder of fact reasonably could
find for the party opposing summary judgmedt.

A “genuine” dispute of material fact is omeénere the conflictinggevidence creates “fair
doubt”; wholly speculative assertions do not create “fair dolxX v. Cty. of Prince William
249 F.3d 295, 299 (4th Cir. 200Bge also Miskin v. Baxter Healthcare Corp07 F. Supp. 2d

669, 671 (D. Md. 1999). The substantive law govertiregcase determines what is matefGae



Hooven—Lewis v. Calder249 F.3d 259, 265 (4th Cir. 2001). Act that is not of consequence
to the case, or is not relent in light of the govering law, is not materiald.; see alsd~ed. R.
Evid. 401 (defining relevance). “In ruling on a tiem for summary judgment, this Court reviews
the facts and all reasable inferences in the light mofdvorable to the nonmoving party.”
Downing v. Balt. City Bd. of Sch. Comm’@ivil Action No. RDB 12-1047, 2015 WL 1186430,
at *1 (D. Md. Mar. 13, 2015) (citin§cott v. Harris 550 U.S. 372, 378 (2007)).

There is no genuine disputé material fact if the nonoving party fails to make a
sufficient showing on an essenteement of his case as to whibe would have the burden of
proof. See Celotex Corp. v. Catreft77 U.S. 317, 322—-23 (1986). Thenef, on those issues for
which the nonmoving party has the burden of prabis his responsibility to confront the
summary judgment motion with affidavit that “set[s] out fast that would be admissible in
evidence” or other similar factsatcould be “presented a form that would be admissible in
evidence” showing that there is a genuineasfr trial. Fed. R. Civ. P. 56(c)(2), (&ee also
Ridgell,2012 WL 707008, at *,.aughlin,149 F.2d at 260-61.

Defendants have attached to their mwotiDeclarations and verified medical and
correctional records. ECF Nos. 15-3 through BGF 15-8, ECF No. 21-11In contrast, Miller
has not filed an affidavit and siallegations are contained in anverified Complaint. Miller
does, however, cite to three pages of thertlc®efendants produced, and | have considered
that evidence. SeePl.’s Opp’n 5-6 (citing DPSCS Rec34, 73, 82, ECF No. 15-3). But,
because the Complaint is not Ve, its factual assertions maot be considered in opposition
to Defendants’ motionSee Williams v. Griffin952 F.2d 820, 823 (4th Cir. 1991); Fed. R. Civ.
P. 56(c)(1)(A);see also Abdelnaby v. Durham D & M, LLNo. GLR-14-3905, 2017 WL

3725500, at *4 (D. Md. Aug. 29, 2017) (awardisgmmary judgment for the defendants,



because the plaintiff could not “create a gamudispute of material fact ‘through mere
speculation,” and “[tlhus, the Court [wa]s leftith a record that [wa]s bereft of evidence
supporting any of Abdellg’s arguments”) (quoting@eale v. Hardy 769, F.2d 213, 214 (4th
Cir. 1985)).
Background
Defendants provide the following factualckground, which is supported by the exhibits
they attached to their motion:

Miller was housed in MarylandCorrectional Institution in Jessup,
Maryland (hereinafter “MCI-J”) at #h time of the incident. On March 21, at
approximately 7:30 p.m., Defendan&prrectional Officers Duval Jones and
Kellen Kranich, were conducting a “randaacurity round” in Housing unit G,
where Gregory Miller was housed. Exhith, Declaration oNichole Daugherty,
at p. 45. The officers ordered Miller smbmit to a random strip search and was
escorted out of his cell to a sanitatidoset in order to conduct the searich, at
p. 79. He was ordered to turn over histleing items during theearch, and Miller
refused to complyld. According to MCI-J's Serious Incident Report, Miller
reached into his long johns pants groiraaand attempted to pull an item out of
his pantsld. The officers gave Miller an order to stop, which Miller refused to
comply.ld. Kranich and Jones held his arms while trying to gain compliance, and
Miller pushed both officers into theadet wall and ended up on the flolat.

Once on the floor, Jones and Kranigipked handcuffs and asked for leg
irons to be brought from Hoteld. C.O.Il Jones sustained a cut on his left hand
from bumping into a nearby table during the struggle in the clégeMiller
suffered a cut above his right eyd. He was taken to the medical unit and both
Officer Jones and Miller had their imjas photographed and treated by medical
staff. Id., at 80. Miller had the cut abovesheye cleaned arntdeated. Exhibit 2,
Wexford Records Declaration, at p. 2. GlQones received five stitches for the
cut sustained on his hand. Exhibit 1, Nite Daugherty Records Declaration, at
p. 67. After receiving treatment and hgiphotographed, Miller was taken to H
Housing Unit without further incidentd., at p. 80.

Major Edward Burl, in his investig@n of the incident, concluded that
staff acted in accordance with policy enuated within the Depément of Public
Safety and Correctional Services's UsfeForce Manual, and further concluded
that training or disciplingraction was not applicabl&d., at p. 79. Officers Jones
and Kranich each issued Miller a Notice of Inmate Rule Violation on March 30
for Resisting a Lawful Order andrf@ossession of dg paraphernalidd., at p.

13, 26. The Officers, when writing up armate for a Rule Violation, make the
allegations against the inmateder penalty of perjuryd. Immediately after the
incident, part of a syringe was foubg Correctional Officer Kranich under the



locker and it was documented and erdegis evidence against the plaintitf., at

p. 85; Exhibit 3, at p. 9. Miller was chargedth assault of an officer, resisting a
lawful order from a correctional officeand possession of contraband in violation
of prison rules. Exhibit 1, at pgs. 56, 9%he Facility Representative later dropped
the assault chargtl., at p. 22.

On May 5, at the Disciplinary Hearinlyliller pled guilty to the charges
that he possessed contraband and he refused to obey a lawful order by a
Correctional officerld., at p. 22 The hearing officer found that Miller was guilty
of the offenses charged and as agrapdn, Plaintiff lost 90 days Good Time
Credit and was placed in discipdiry segregation for 90 dayisl. Miller’s relief
for the conviction was an Administrative appeal with the Warden to be filed
within 30 daysld., at p. 11. Upon resolution of that appeal, he would be able to
appeal to the Warden, and then fée complaint with the IGO. Md. ADC.
12.02.27.33.

On May 24, the Commissioner had reeel a letter from Representative
Elijah Cumming’s Office regarding a complaint lodged by Miller. Exhibit 3,
Record Declaration of Britt Brengle, at p. 5. On June 6, Detective Anne
Nicodemus initiated an ingégation of the incidentid. Nicodemus interviewed
Miller on June 7 and he told Detective Nicodemus that he was “found with the
plunger part of a syringe and was upsdhviiow officers conducted a strip search
on him,” that the officers “overreacteé@nd Miller was upset that “he was
charged with possessing a syringeewthe didn’t possess a syringdd?, at p. 9.
He denied that he ran into the closehide the plunger andenied responsibility
for Officer Jones’ injury to his handid. Detective Nicodemus, after conducting
her investigation, recommended thia¢ investigation be closeldl., at p. 10.

Officers Jones and Kranich have batéclared, under oath, that “at no
time did | or any other correctional officernmy presence assault, harass, retaliate
against, or threaten inmate Greg@y Miller, #442-194. . . . and at no time did
[they] interfere with, or delay medical treatment for inmate Miller.” Exhibit 6,
Declaration of Duval Jonesinder oath, at para. 5-&xhibit 7, Declaration of
Kellen Kranich, under oath, at para.65-The Warden and Captain Krystal
Harrison have both declared, under oatht they have never “allowed Officers
Duval Jones or Kellen Kranich to collabaratr retaliate against inmates for filing
ARPS relating to Use of Force Incidents”“allowed Correctional Officers under
[their] direction to violate DPSCS tramg or procedure.” Exhibit 5, Declaration
of Warden PhillipMorgan, under oath, at para. 3, 4.

Defs.” Mem. 2—4.
Miller offers evidence that he was accused of dropping a syringe yet the parts of the
syringe recovered were only smailastic or rubber parts, and tha alleged in an ARP request

that CO Jones choked him. Pl.’s Opp’n 5-@irffgi DPSCS Recs. 34, 73, 82He does not offer



any other evidence to contradict Defendants’ acgadrhitting that he “refused to comply with
their orders to submit to a strip search” darch 21, 2017, but insisting that the search was
“nothing other than harassment” because “Jondshimra strip-searched Plaintiff three (3) times
in a short period of time. PI's Opp’n 3. He viethe repeated searchesthout explanation” as
violations of his Fouh Amendment rightsid. And, according to Miller’'s unverified argument
in opposition, he was not trying tade contraband, but rathemgly placing his hand in his
pants, as “[y]Joung people regularly place thieands into their ‘diparea, which does not
constitute any form of wrongdoing.ld. at 5. He asserts that he “was not found guilty of
having assaulted thefafers as claimed.”ld. at 3. Indeed, when he agreed to plead guilty, that
charge was dropped. DPSCS Recs. 9. Additionladlyinsists that the “bken syringe . . . “was
found in . .. a‘common aa,” with “no intrinsic or extrinsi@vidence to link ta broken syringe
to Plaintiff.” Pl.’s Opp’n 5.
Analysis
Use of Force

Whether force used by prison officials was essiee is determined by inquiring if “force
was applied in a good-faith effort to maintaor restore discipline, or maliciously and
sadistically to cause harm.Hudson v. McMillian 503 U. S. 1, 6-7 (1992). This Court must
look at the need for application of force; tleationship between that need and the amount of
force applied; the extent of the injury inflictedetextent of the threat to the safety of staff and
inmates as reasonably perceivedpoigon officials; and any efforts made to temper the severity
of the responseWhitley v. Albers475 U.S. 312, 321 (1986). Thesabce of significant injury
alone is not dispositive of elaim of excessive forceWilkins v. Gaddy559 U.S. 34 (2010).

The extent of injury incurred is one factodicative of whether or not the force used was



necessary in a particular situatj but if force is applied maliciolysand sadistically liability is
not avoided simply because the prisonet thee good fortune to escape serious hddnat 38.

Miller provides no verified statement oecord evidence to contradict Defendants’
version of the incident. Verified record evidemsmonstrates that the amount of force used was
minimal and that it was used to gain compdia during a search for contraband, which was
found. Miller pleaded guilty to fousf the five infractions with wich he was charged as a result
of the incident. Miller’s injuries were min@nd he received prompt medical assessment and
treatment. An Eighth Amendment violation forcegsive use of force isot apparent on this
record, and Defendants are entitled tmswary judgment as to this claim.

Due Process Violations Regard Disciplinary Proceedings

As a prisoner, Miller has a ostitutional right to a fair and impartial disciplinary hearing.
To that end, revocation of his good conduct tsedannot occur withouirst providing Miller
with the protections of picedural due processSee Wolff v. McDonneld18 U.S. 539, 557
(1974). Miller complains that the dismissal of the assault charge calls into question his
adjustment conviction; however, Miller did nd¢fend his conduct, but rather pleaded guilty to
four of the five institutionatharges, resulting in revocatiaf 90 days of good conduct credit.
DPSCS Recs. 2, 6, ECF No. 15-3. Miildoes not dispute that heceived written notice of the
charges, waived production of idence at the hearing, enteradguilty plea, and received a
written statement of the hearing officer’s findingggether with writtemotice of how to request
an appeal of those findingdd. at 7-12, 20-26. As for the amded notice of infraction that
Miller insists included two additional rule infractiorsee id.at 29, | note that there were two
notices, one issued March 22, 2017, and one issued March 30, B0&1.53, 59. The March

22, 2017 notice, signed by Cranich, listed four re violation charge¢‘113. Possess or use



paraphernalia that may be used for the usearofintoxicant, drug, or controlled dangerous
substance[;] 312. Interfere with mesist the performance of staf@ities to include a search of a
person, item, area, or location[;] 400. Disobeyoatter[;] 406. Possess or pass contraband.”) and
identified “113, 400" as “Recommended Charg&d’ at 59. The March 30, 2017 notice, signed
by CO Jones, also listed four rule violatiorades, three of which were the same (312, 400,
406), and one of which was new (“101. Cormassault or battery on staff.”)ld. at 53. It
identified “101” as the one “Recommended Chardéd.” Amending the notice did not result in a
denial of due process, asIMr was provided tw@ontinuances to prepare for his heariig.at

20. Accordingly, there is no genuine dispute méterial facts regding the disciplinary
hearings, and Defendants are entitegudgment as a matter of law.

Claims against Acting Wardéviorgan and Captain Harrison

Section 1983 requires a showing of personal fault, whether based upon the defendant’s
own conduct or another’s conduct in execgtthe defendant’s policies or custorSgeMonell
v. New York City Dep’t of Social Sen436 U.S. 658, 690 (1978)est v. Atkins815 F.2d 993,
996 (4th Cir. 1987)rev'd on other grounds487 U.S. 42 (1988) (no lagation of personal
involvement relevant to the claimed deprivatiovi)nedge v. Gibh$H50 F.2d 926, 928 (4th Cir.
1977) (in order for an individual defendant he held liable pursuant to § 1983, it must be
“affirmatively shown that the official chardeacted personally in the deprivation of the
plaintiff's rights”) (quotingBennett v. Gravelle323 F. Supp. 203, 214 (D. Md. 1974ajf'd, 451
F.2d 1011 (4th Cir. 1971)). Moreover, an widual cannot be helllable under § 1983 under a
theory of respondeat superior, iath is a legal doctri@ under which, in some circumstances, an
employer is responsible for the actions of ewgpks performed within the course of their

employment. SeeMonell, 436 U.S. at 690L.ove—Lane v. Martin355 F.3d 766, 782 (4th Cir.
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2004) (no respondeat superioalility under 8 1983). Tis, to establish § 1983 liability, a
plaintiff must show that a defdant was personally involved the alleged deprivation of his
constitutional rightsVinnedge 550 F.2d at 928-29, or establigte defendant’s liability as a
supervisor,seeShaw v. Stroudl3 F.3d 791, 799 (4th Cir. 1994). Supervisory liability may
attach under 42 U.S.C. 8§ 1983 if (1) the defendhaat actual or constructive knowledge that a
subordinate was engaged in conduct that posedvagee risk of a consgutional injury; (2) the
defendant’s response to that knowledge was semate as to show deliberate inference to or
tacit authorization of the alleged offensive pi@es; and (3) there was an affirmative causal link

between defendant’s inaction and the alleged constitutional ir§bguy 13 F.3d at 799.

Miller claims that Harrison “rubbei@mped” and “approved the knowingly false
allegations” when approving thesuance of the notice offraction, Pl.’s Opp’n 5, and Warden
Morgan “knew multiple infractions are not to be written for one incidedt,at 6, an apparent
reference to the amended notice of infraction isswesatly two weeks after the incident. Miller
provides no evidence in support of these concluategations. Moreovegiven that Miller has
not shown that the Correctional Officers “engagedconduct that posed pervasive risk of
constitutional injury,” he cannot establisbpervisor liability based on their actionSeeShaw
13 F.3d at 799. Defendants Harrisordalorgan are entitled to judgmead a matter of law.

Conclusion
Miller was not subjected to excessived®ior the taking of good conduct credits without

adequate due process. Defendaart entitled to summary judgnie A separate order follows.

Date: July 3, 2018 IS/
PaulW. Grimm
United States District Judge
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