Mack v. USA - 2255 Doc. 2

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LEONTE DEMETRIUSMACK, *
Petitioner, *
V. * Civil No. PIM-17-1367
* Related to Crim. No. PIJM 09-247
UNITED STATESOF AMERICA,

Respondent.

o

MEMORANDUM OPINION

Pro se petitioner Leonte Demetrius Mack has dila Motion to Vacate, Set Aside, or
Correct Sentence pursuant to 28 U.S.C. § 2255. ECF No. 117. The Court has considered the
Motion and the Government’s @psition. For the reasons $etth below, the Motion is
DENIED.

l. FACTUAL AND PROCEDURAL BACKGROUND

On May 6, 2009, a federal grand jury indicdédck on four countsone for possession of
a controlled substance with inteotdistribute; one for possession of a firearm in furtherance of a
drug trafficking crime; and two counts forlde in possession of a firearm and ammunition.
After a four-day trial, a juryfound Mack guilty on all four @unts. The Court subsequently
sentenced him to three hundred (300) months imprisonment, followed by five (5) years of
supervised release.

After an unsuccessful appdalthe Fourth Circuit, Mackiled his first motion to vacate
pursuant to 28 U.S.C. § 2255 on August 10, 2012. ECF No. 79. On May 8, 2013, the Court

denied his motion. ECF No. 85.
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Mack then filed a Motion for a Reduefi of Sentence Pursuant to 18 U.S.C.
8 3582(c)(2), asking the Coutb revise his sentence in fig of Amendment 750 to the
Sentencing Guidelines, which reduced thaeidelines ranges for sentences imposed for
convictions involving crack cogze. ECF No. 112. The Courtagrted the Motion and reduced
Mack’s sentence from thee hundred (300) momtmgrisonment to tw hundred and twenty-
eight (228) months immonment. ECF No. 115.

On May 1, 2017, Mack filed a motion under B8S.C. § 2244 in the Fourth Circuit,
asking for leave to file a second or successive § 2255 m@&aerin re Leonte Mack, 17-219,
ECF No. 2. Before the Fourth Circuit could issairuling on the request, Mack filed the instant
Motion asking the Court tvacate, amend or set aside hiatesace pursuant to pursuant to 28
U.S.C. § 2255. ECF No. 117. The Governmileid an opposition, to which Mack has not
replied.

After Mack filed the present Motion to &ate, the Fourth Circuit issued an Order
denying Mack’s request to file second 8§ 2255 motion. ECF No. 119.

I. ANALYSIS

“A second or successive § 2255 motion mayb®filed absent authorization to do so
from the Court of Appeals&ockton v. United States, 2013 WL 1345108, at *1 (D. Md. Apr. 1,
2013) (citing 28 U.S.C. § 2244(b)(3)(A) & 225%;re Avery W. Vial, 115 F.3d 1192, 1197-98
(4th Cir. 1997 (en banc)). “Without such authotiiza, the district courtdcks jurisdiction to hear
the claims.”ld. (citing United Sates v. Winestock, 340 F.3d 200, 208-09 (4th Cir. 2003)).

The present Motion to Vacate is Mackérend attempt to amend his sentence pursuant
to § 2255 for which he needs permission from therth Circuit to file, dact that he himself

admits in correspondence to the Fourth Circee 4/25/17 Cover Letter to Fourth Circuit



attached to § 2244 Motiom re: Leonte Mack, 17-219, ECF No. 2. Although Mack sought such
permission, the Fourth Circuit denied his requESIF No. 119. As a result, this Court lacks
jurisdiction over the present Motion and may ocohsider the merits of Mack’s claims.
1.  CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing § 2255 cgsewides that the district court “must
issue or deny a certificate of appealability witeenters a final order adverse to the applicant.”
A certificate of appealability Wi not issue absent “a substahtshowing of the denial of a
constitutional right.” 28 U.S.C. 8§ 2253(c)(2)A petitioner satisfiesthis standard by
demonstrating that reasonable jurists would fimat any assessment of the constitutional claims
by the district court is debdike or wrong, and that any dispbge procedural ruling by the
district court is likewise debatabl&ee Miller-El v. Cockrell, 537 U.S. 322, 336-38 (2003 ack
v. McDaniel, 529 U.S. 473, 484 (2000). The Court has mered the record anfinds that Mack
has not made the requisite showing here.

IV. CONCLUSION

For the foregoing reasons, Mack’s MotiorMacate, Set Aside, or Correct Sentence
pursuant to 28 U.S.C. § 2255 (ECF No. 11DENIED. A Certificate of Appealability is
DENIED.

A separate Order willSSUE.

/s

PETER J. MESSITTE
UNITED STATESDISTRICT JUDGE

March 29, 2018



