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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ROBERT NEIL SAMPSON,
Petitioner

Criminal No. RWT-13-0357
V. Civil No. RWT-17-1481
UNITED STATES OF AMERICA,

Respondent

EEE T R T T T R N

MEMORANDUM OPINION

Now pending before the Court are Petitioeg1) Motion Under28 U.S.C. § 2255 to
Vacate, Set Aside, or Correct Sentence (tivlo to Vacate”) (ECF No. 132), (2) Motion to
Amend 28 U.S.C. 8§ 2255 to Vacate, Set Aside,Correct Sentence (“Motion to Amend”)
(ECF No. 143) and a Supplement to his Motito Amend (“Supplement”) (ECF No. 150),
(3) Motion to Hold Motion to Vacate, Set Asidar, Correct Sentence in Abeyance (“Motion to
Hold in Abeyance”) (ECF No. 149), and (Mption to Incorporate Exhibits and Appoint
Counsel (“Motion to Appoint Coue$’) (ECF No. 151). For theeasons discussed below, the
Court will deny all four Motions.

I.  Background Facts

From about May 2012 through August 2012, Petitioner planned and committed a series
of armed robberies of two courier compani&CF No. 64-1 at 10. The last robbery committed
on August 31, 2012 was captured odeo surveillance recordindd. at 12. Employees of the
warehouse in which the robbery took place tdiel Petitioner fromthe video recording.ld.
Officers of the Prince George’s County PolicepBegment included twavitness identification

statements in their Application for Statemerit Charges (“Statement of Charges”) against
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Petitioner. ECF No. 74-1. In a pddiranda interview, Petitioner aditted his involvement in
the robberies. ECF No. 64-1 at 10.

Officers also interviewed Petitioner's daught Janean Sampson (“Ms. Sampson”).
ECF No. 138 at 8. Ms. Sampson gave consentffarers to search her apartment in Baltimore,
Maryland in which Petitioner had been residingl. Although the Governnme initially told
Petitioner that the interview with Ms. Sampson was not recosdsECF No. 85 at 18 n.7, the
interview was, in fact, recordedeeECF No. 88 at 2. The Government provided Petitioner with
a copy of the recording asoon as a copy was obtainedd. The recording begins at
approximately 12:30 a.m. and lasts for about two $i0lHCF No. 138 at 4. During the search of
Ms. Sampson’s apartment, officers discoveredrphaeuticals and other evidence in a closet
used by Petitioner.Id. at 3 They then applied for and received a search warrant for the
apartment, issued by Judge Northrop of@ireuit Court for Prince George’s Countid.

Petitioner was ultimately charged by a nirmexst Superseding Indictment with (1) one
count of conspiracy to interfere with intéate commerce by robbery, (2) one count of
conspiracy to possess with intent to distrébwontrolled substances, (3)three counts of
interference with intestate commerce by robbery, (4) threounts of using, carrying, and/or
brandishing a firearm during and relation to a crime of wience, and (5) one count of
possession of a controlled stdsce with intent to disbute. ECF No. 42. On
October 21, 2013, Petitioner pleaded guilty to threého$e counts: (1) conspiracy to interfere
with interstate commerce by robbery, in vidat of 18 U.S.C. § 1951(2) interference with
interstate commerce by robbery vimlation of 18 U.S.C. § 1951nd (3) the use, carrying, and
brandishing of a firearm duringnd in relation to a crime ofiolence, in violation of

18 U.S.C. § 924(c). ECF No. 63; ECF No. 64.



Before Petitioner’s guilty plea and through ssming, Petitioner and his counsel asserted
numerous challenges to the Government’'s case. For examptenee and his counsel filed
multiple motions to suppress evidence andness testimony statements (ECF No. 36;
ECF No. 37), a motion to dismiss the charg®r violations of the Speedy Trial Act
(ECF No. 34), two motions to withdraw hisiliy plea (ECF No. 73; ECF No. 77), and a motion
to dismiss the charges for lack of jurisdiction based on a violation of the Double Jeopardy Clause
(ECF No. 75). Petitioner's counsel also tdradjed Judge Northrop’s @ority to issue the
search warrant for Ms. Sampson’s apartment,iagginat Judge Northropad authority to issue
warrants only within Prince George’s County, whidoes not include Baltimore, and thus the
warrant was invalid. SeeECF No. 80 at 9-10. A hearingas held on these motions on
September 12, 2014. All of the motions were ultidyatienied, either ahe hearing or by order
on September 15, 2014. ECF No. 96; ECF No. 100.

On September 23, 2014, the Court sentencétidper to imprisonmeinfor a total of 300
months, five years of supervised rela$292,875.09 in restitution, and a $300 special
assessmerit. ECF No. 106; ECF No. 122. Petitioner apled the judgment against him to the
Fourth Circuit, which affirmed on Noverab 10, 2015. ECF No. 127. The Fourth Circuit
denied Petitioner’'s petition for a rehearimgd rehearing en banc on January 20, 2016.
ECF No. 130. Petitioner then filedpetition for a writ of certiorain the U.S. Supreme Court,
which was denied on June 6, 2018ampson v. United Stajdé$o. 15-9159 (U.S. June 6, 2016);
ECF No. 132 at 2.

On May 26, 2017, Petitioner filed his Motion t@&ate in this Court. ECF No. 132. On

July 19, 2017, he filed a Motion to Hold in Abeyance Pending 28 U.S.C. § 2255, in which he

! The original Judgment issued onp8amber 23, 2014, ECF No. 106, was adesl on December 9, 2014 to reflect
an updated restitution order. ECF No. 122.



asked the Court to stay any decision on his doto Vacate until the Fourth Circuit ruled on the
petition for writ of mandamus heldd with the Court of AppealdJnited States v. Sampson
No. 14-4744 (4th Cir. July 17, 2017), ECF No. #CF No. 135. The Court denied Petitioner’s
Motion to Hold in Abeyance as moot after theurth Circuit denied his petition for writ of
mandamus as moot on July 17, 2017. ECF No. 142 (cltinged States v. Sampson
No. 14-4744 (4th Cir. July 17, 2017), ECF No. 79).

The Government filed its Response in Oppos to Petitioner's Motion to Vacate on
August 15, 2017. ECF No. 138. Petitioner filed his Reply on September 18, 2017.
ECF No. 141. Petitioner then filed his MotitmAmend on November 3, 2017. ECF No. 143.
The Government filed its Response i@pposition to the Motion to Amend on
November 7, 2017, ECF No. 144, and Petitiofited his Reply on November 17, 2017,
ECF No. 145. Petitioner filed hisuBplement on April 26, 2018. ECF No. 150.

On February 1, 2018, Petitioner filed a Motion to Recuse the undersigned from
considering Petitioner's Motion to Vacate, EGlo. 146, which the Court denied by order on
March 22, 2018, ECF No. 148. Petitioner then fdesecond petition for writ of mandamus in
the Fourth Circuit on April 2, 2B, challenging the undersignedigutrality in deciding his
Motion to Vacate. In re Robert SampsomNo. 18-1362 (4th Cir. Apr. 2, 2018), ECF No. 2.
Petitioner subsequently filed his kian to Hold in Abeyance in this Court, requesting the Court
to refrain from deciding his Motion to Vacabatil the Fourth Circuit rules on his petition for
writ of mandamus. ECF No. 149. Most recenflgtitioner filed his Motin to Appoint Counsel

on June 13, 2018.



II.  Analysis

In his Motion to Vacate, Petitioner brings fiedaims, some of which are interrelated.
The first three claims assert that Petitioner’s seliwas ineffective, the fourth claim asserts that
the first hour and half of thedeo recording of Ms. Sampson’s interview with law enforcement
was deleted, resulting in Brady violation, and the fifth claimasserts that the Court lacked
jurisdiction over Petioner’s case. ECF No. 132. In Wotion to Amend, Petitioner adds two
new claims of ineffective ass@tce of counsel, both related to the state charges for the armed
robberies initially brought against PetitioneECF No. 143-1. In his Supplement, Petitioner
adds an eighth claim, arguing that his conviction under 18 U.S.C. § 924(c) is no longer valid in
light of Johnson v. United State$35 S. Ct. 2551 (2015), amimaya v. Lynch803 F.3d 1110
(9th Cir. 2015). ECF No. 150In his Motion to Appoint CounsgPetitioner asks the Court to
incorporate exhibitgto his Motion to Amend and tappoint counsel. ECF No. 151.

A. Motion to Vacate

To prevail on a § 2255 motion, a petitionmust prove by a preponderance of the
evidence that “[his] sentence was imposed inatioh of the Constitution or laws of the United
States, or that the court wasthwout jurisdiction to impose suctentence, or thahe sentence
was in excess of the maximum authorized bw, lar is otherwise wject to collateral
attack ....” 28 U.S.C. §2255 (2012Miller v. United States 261 F.2d 546, 547
(4th Cir. 1958). A claim which does not challenge the constitutionality of a sentence or the
court’s jurisdiction is cognizablen a § 2255 motion only if thalleged violation constitutes a
“miscarriage of justice.”United States v. Addonizid42 U.S. 178, 185 (1979 ollateral attack
is not a substitute for direct appeal; thereforef#tilere to raise certain issues on direct appeal

may render them procedurally defaulted on habeas reviednited States v. Frady



456 U.S. 152, 165 (1982)If the § 2255 motion, along with tHdes and record of the case,
“conclusively show that [the petitioner] is téled to no relief,” a hearing on the motion is
unnecessary and the claims raised in the motion may be dismissed summarily. 28 U.S.C. § 2255;
Miller, 261 F.2d at 547. Pro se petitions are liberally construed.Erickson v. Pardus
551 U.S. 89, 94 (2007) (per curiam).

1. Petitioner’s Ineffective Assistanceof Counsel Claims Lack Merit.

Petitioner’s first three claimsssert that his trial couglsdid not provide effective
assistance under the Sixth Amendment by failing to challengbgdrrest warrant based on
purported errors in the State Gharges, (2) Judge Northrop&uthority to issue the search
warrant, and (3) the Court’s gpriety in contacting the Couxf Appeals of Maryland in
determining Judge Northrop’s authority to isskie search warrant. ECF No. 132 at 4-6. None
of these claims has legal merit.

Courts examine claims of ineffective assigte of counsel undéne two-prong test set
forth in Strickland v. Washingto66 U.S. 668 (1984). To succeed on an ineffective assistance
claim, a petitioner must show(1) his attorney’s performancelifeelow an objective standard of
reasonableness, and (2) he suffered actual prejudsteckland 466 U.S. at 687. Under the
“performance” prong, the alleged deficiency mbst objectively unreasonable and “requires
showing that counsel made errors so seribas counsel was not functioning as the ‘counsel’
guaranteed the defendant by the Sixth Amendmeld.”at 689. The Court must evaluate the
conduct at issue from counsel’s perspectivihattime, and must “indulge a strong presumption
that counsel’s conduct falls within the widege of reasonable pedsional assistanceld.

Under the “prejudice” prong, the alleged defid@gmust have prejudiced the defendant,

and, but for counsel’s unprofessional errors, thegeresasonable probabilitizat the result of the



proceeding would have been differedd. at 687, 694. “[l]n the guilty plea context, a person
challenging his conviction must establish ‘a reabtaarobability that, but for counsel’'s errors,
he would not have pleaded guilty and would have insisted on going to trihhited States v.
Fugit, 703 F.3d 248, 260 (4th Cir. 2012) (citation omittedhe court must determine that such a
decision “would be rational under the circumsts)” and therefore petitioner’'s subjective
preferences are not dispositivil. (citations omitted). A petitioner must meet the requirements
under both prongs to prevaibtrickland 466 U.S at 669.

a. Petitioner’'s Claim of Indfective Assistance for Not Challenging the Arrest
Warrant Fails Both Strickland Prongs.

In his first claim, Petitioner asserts thiais counsel was ineffective for failing to
investigate supposed errors ir trrest warrant and, as a fgsis guilty plea was not knowing
and voluntary. ECF No. 132-1 at 1-3. Patiner asserts that the wantafalsely stated that
witnesses positively identified Petitioner frorine video surveillance recording of the
August 31, 2013 robbery—that is that the 6:24 adentification cited to in the Statement of
Charges never occurredd.; ECF No. 141 at 2This fabrication is evienced, he argues, by the
fact that the witnesses’ identifition statements were madelat09 p.m. and 11:05 a.m., and not
at 6:24 a.m., the time the Statement of Chargéates the identifications were made.
ECF No. 132-1 at 1-3. This is further supportBdiitioner asserts, by the fact that Officer
Bayes’s report, which was included in the Staemof Charges by the affiant, Detective J.
Boulden, made no mention of theitmess identification statementsSeeECF No. 132-4;
ECF No. 132-5. Petitioner arguggt had counsel investigatédtese falsehoods, counsel would

have been able to challengesessfully the warrant’s validityld.

2 petitioner refers to the “arrest warrant” and “affidauvitit the document attached to Petitioner's memorandum to
which Petitioner refers is the Application for Statement of Char§esECF No. 132-4.



As the Government explains in its Opposititinese allegations are contradicted by the
record or at least were merely minor mistakeBirst, the witness statements attached to
Petitioner's memorandum show that two indival witnesses positivelidentified Petitioner
from the video surveillance recording. ECPB.NL32-5. The absence afreference to those
witness identifications in Officer Bayes’s repdstirrelevant. Officer Bayes’s report does not
state that it is a complete summary of all #vedence collected or that it was created after the
identifications were even made. Moreover, difference in the stated time the identifications
were made noted on the Statement of Chargeshanactual witness statements does not, in and
of itself, suggest any material inconsistency. thes Government explains, the logical conclusion
is that the witnesses reviewed the video recaordirst and then filled out their statements a few
hours later. SeeECF No. 138 at 9. There i®thing to suggest thatdalsigned statements were
fabricated. Because there were no errors wghStatement of Charges, the arrest warrant was
valid. Accordingly, Petitioner’s inefféiwe assistance of counsel claim failSmith v. Puckett
907 F.2d 581, 585 n.6 (5th Cir. 1990Founsel is not deficient fognd prejudice does not issue
from, failure to raise a legally meritless claim.”).

Even if the Statement of Chagystated the incorrect time thfe witnesses’ review of the
video recording, it would stilhot be enough to vitiate probaldause and therefe Petitioner’s
claim would still fail bothStrickland prongs. “[W]here an ineffectiveness claim is based on
counsel’s failure to file a motion to suppréss,petitioner must show “that an unfiled motion
would have had ‘some substanceGrueninger v. Dir., Va. Dep’t of Corr813 F.3d 517, 524—
25 (4th Cir. 2016) (quotingice v. Johnsgn647 F.3d 87, 104 (4th Cir. 2011)). Petitioner here
cannot make that required showing because, abdhgh Circuit has made clear, minor errors

do not “render the warrant entirely deficient.United States v. Gary528 F.3d 324, 329



(4th Cir. 2008). Courts routinely reject challenges to warrants based on minor or technical errors
in recognition that affidavitsare normally drafted byonlawyers in the ndst and haste of a
criminal investigation."United States v. Ventresca80 U.S. 102, 108 (196%)nited States v.
Moore, 199 F. App’'x 438, 440 (4th Cie004). An arrest warrant enly invalidated if it lacks
probable cause after redagithe false statementSee Cahaly v. Laros&96 F.3d 399, 408
(4th Cir. 2015). When the afiedly incorrect time of the video viewing is redacted, probable
cause clearly remains. Accordingly, anyallénge by counsel on those grounds would have
lacked merit and thus counsel’s failerto bring such a challenge was not a Sixth Amendment
violation. See Smith907 F.2d at 585 n’6.

Based on the foregoing, therefore, Petitiondirst claim fails as a matter of law.

b. Petitioner's Claim of Ineffective Asistance for Not Challenging Judge
Northrop’s Authority Fails BothStrickland Prongs.

In his second claim, Petitioner assertattltounsel was inedttive by failing to
investigate Judge Northrop’s &otity to issue the sech warrant for MsSampson’s residence
in Baltimore, as the apartment was beyond his jurisdictional limit of Prince George’s County.
ECF No. 132-1 at 3—7. Petiher's counsel, howevedjd raise this issue, and the Court ruled on
the issue’s meritsSeeECF No. 114 at 5:7-6:28i¢(g Tr. Sept. 12, 20D4ECF No. 115 at 2:17—-

3:17 (Hr'g Tr. Sept. 17, 2014). Petitioner ewawknowledges that his cowgaised the issue

3 Although Petitioner’s counsel did not challenge the amestant on the grounds Petitioner asserts he should have
here, Petitioner's counsel did challenge the witness identifications on the grounds that the video recording was not
clear enough for the withesses to have identified Petiticewed thus the identifications were impermissibly
suggestive.SeeECF No. 52. This motion to suppress suggests that Petitioner’'s counsel was familiar with witness
identifications and actively participated in challenging Government’s case on a more strategic ground.

* Moreover, even if the warrant had been invalidated, the arrest would likely still be deemed valid uhdenthe
good-faith exception.See Gary528 F.3d at 329. Furthermore, Petitioner cannot demonstrate that had the arrest
warrant been invalidated, he would have decided not to plead guilty and instead gone to trial. iEymsifdrrest
statements were thrown out, there was still substantial evidence against him, including the two positive
identifications, his DNA found at one of the robberiasd the evidence of the crime found in his closgee

ECF No. 114 at 42:10-19 (Hr'g Tr. Sept. 12, 2014)ddiionally, the guilty plea dropped two § 924(c) charges,
which decreased Petitioner's mandatory minimum sentenfifypyears. Under these circumstances, it would not

be reasonable for a defendant to rejeetwry beneficial plea offered to Petitioner.



after being asked to do so by Petition8eeECF No. 132-1 at 4-5. Accordingly, the claim fails
the firstStricklandprong. See Wilson v. United Staté¢o. ELH-15-1507, 2016 WL 1366024, at
*11-13 (D. Md. Apr. 6, 2016) (rejecting claim “thatal counsel failed to raise a challenge”
because counsel did in fact raise tety challenge, although unsuccessfully).

The Court ruled on the merits of the daabe and found that Judge Northrop had the
authority to issue the searchmant, ECF No. 115 at 2:17-3:18nd, even if he lacked proper
authority and the warrant was deemed invale, evidence acquired during the search would
have likely still been admitted under theongood-faith exception or the inevitable discovery
doctrine, ECF No. 114 at 66:7-16. Moreover, the motion to suppress the fruits of the search
likely would have been denied because the officers had the consent of Ms. Sampson to search the
residence, so no warrant was likely neededhia first place. This all goes to show that
Petitioner’s claim fails the secoi®lricklandprong because Petitioner cannot show any prejudice
even if the search warrant had been invalidated.

Based on the foregoing, therefore, Petitiomagcond claim fails as a matter of law.

c. Petitioner's Claim of Ineffective Asistance for Not Challenging the
Propriety of the Undersigned’s Contact with the Clerk of the Court of
Appeals of Maryland Fails BottStrickland Prongs

In his third claim, Petitioner asserts that bainsel was ineffective for failing (1) to ask
the Court to rule on Judge Northrop’s authorityssue the search warrant, and (2) to challenge
the Court’s contact with the Clerk of the CoaftAppeals of Marylandnd the authenticity of
the June 29, 2012 cross-designation ordgéached to the Court’'s September 12, 2014
Memorandum (ECF No. 99). ECF No. 1B2at 7-12. Each argument fails bd@trickland

prongs.
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First, courts can rule under the good-faixception instead of determining the
underlying validity of a challenged warrarffee, e.gUnited States v. McCo%5 F. App’x 663,
664 (4th Cir. 2003) (“Assuming without decidititat the warrant was not supported by probable
cause, the evidence would be admissible urithe good faith exception to the Fourth
Amendment’s warrant clause.”). Accordingly,was objectively reasonable for Petitioner’s
defense counsel not to pursue a meritless aigdléo have the Court decide Judge Northrop’s
authority because the evidence obtained from the search would likely still have been admitted
under the circumstancesSee Smith907 F.2d at 585 n.6. Petitier cannot show prejudice
because the Court did ultimately rule on Judgethrop’s authority and concluded that Judge
Northrop had the authority to issue the watraECF No. 99; ECF No. 115 at 2:17-3:17.

Second, Petitioner’'s counsel did raise thedasstiwhether the Cotis contact with the
Court of Appeals of Marylandas proper. ECF No. 115 419-24; ECF No. 126 at 6:14-11:10
(Hr'g Tr. Dec. 8, 2014). The Court heard the taje and ruled on imerits, rejecting the
allegations of impropriety. ECF No. 126 at4:11:10. Petitioner, theim®, cannot meet the
requirements under the performance or prejudice prondgdrakland Moreover, counsel's
failure to challenge the auwghticity of the June 29, 2012 cross-designation order was not
objectively unreasonable because the seamaiid have likely been upheld undezonor based
on Ms. Sampson’s consent, the validity of whichswiigated in front of United States District
Judge Alexander Williams, JSeeECF No. 114 at 65:14-17.

Based on the foregoing, therefore, Petitiosdhird claim fails as a matter of law.

11



2. Petitioner's Remaining Claims Fail Becase They Have Been Procedurally
Defaulted.

In his fourth claim, Petitioner asserts that the Government failed to disclose the entirety
of the recorded interview witMs. Sampson, in violation d@rady v. Maryland thus leading to
his guilty plea being unknowing drninvoluntary. ECF No. 132-1 42-16. In his fifth claim,
Petitioner asserts that the Court lost jurisdit over his case becausé the Court’s initial
refusal to rule on the questiari Judge Northrop’s authority to issue the search warréoht.
at 16-19. These arguments fail because neitherraiaed on appeal and therefore both have
been procedurally defaulted.

Except for claims of ineffective assistancecotinsel, “claims not raised on direct appeal
may not be raised on collateral review unless [defendant] shows cause and prejudice,” or
actual innocence.Massaro v. United State$38 U.S. 500, 504 (2003). To show cause, a
petitioner must show “something external to théedse, such as the novelty of the claim or a
denial of effective ssistance of counsel.Scott v. United State®lo. RWT-10-3528, 2014 WL
671728, at *2 (D. Md. Feb. 19, 2014) (quotidgited States v. Mikalajunag86 F.3d 490, 493
(4th Cir. 1999)). Vague and conclusory allégas are insufficient to demonstrate cause and
prejudice. See United States v. Dyeg80 F.3d 354, 359 (4th Cir. 2013).

In his direct appeal, Petitioner only mds claims of substantive and procedural
reasonableness of his sentenseg United States v. Samps@R9 F. App’x 498, 499
(4th Cir. 2015),and thus his claims are proceduratlgfaulted unless he can show cause and
prejudice. He cannot. As the Governmennpobut, Petitioner includes only one, conclusory
sentence in his Motion to Vacate, arguthgt the failure to include PetitioneBrady claim in
his appeal constituted ineffectivassistance of appellate couns&CF No. 132 at 8. In his

Reply, Petitioner seems to argtiat prejudice is shown because the Government's failure to

12



disclose the whole video recording denied Petitioner the opportunityqtare fully into the
circumstances surrounding Ms. Sampsaonsent. ECF No. 141 at 24-25.

As the Government points out, Petitioner’s ineffective assistance argument fails to show
cause and prejudice for three reasons: (1) PetitioBeady claim was never presented to the
lower court and thus has been procedurallfadléed regardless of whether it was raised on
appeal; (2) because tliBrady claim was never presented teetlower court, appellate counsel
was not ineffective by failing to raise the aabn appeal; and (3) Petitioner’s single sentence
addressing procedural default is insufficinSeeECF No. 138 at 17. His Reply argument
similarly fails to show prejudice because, eVieMs. Sampson’s consehad been successfully
invalidated, the evidence obtained from the deaf Ms. Sampson’s residence would likely still
have been admitted under the good-faith exception or the inevitable discovery doctrine.

Petitioner also argues through a single, conclusory sentence in his Motion to Vacate that
his jurisdictional claim is not pcedurally defaulted because itd&s birth out of the ineffective
of assistance claims.” ECF No. 132 at 9. Haetence on its own isduafficient to show cause
and prejudicé. See Dyess730 F.3d at 359. Additionally, Petitioner argues in his Reply that
jurisdictional claims cannot be predurally defaulted, and cites McCoy v. United States

266 F.3d 1245 (11th Cir. 2001), for support. Althouigts true that theEleventh Circuit has

® Even considered as an ineffective assistamiceounsel claim, the claim would still fail und&trickland
Petitioner fails to make the requisite plausible showing that exculpatory evidence exists to makeBoadyhis

claim. See United States v. King28 F.3d 693, 703 (4th Cir. 2011). The only evidence presented by Petitioner of a
missing portion of the video recording is the fact that Ms. Sampson’s witness statement states the time as
11:00 p.m., but the video only begins at 12:30 a.m. As the Government points out, however, the video show
Ms. Sampson writing and signing her witness statement after 12:30 a.m. The reasonable conclusion is that an
officer dated and stated the time on the witness statement before Ms. Sampson completed filling it out. Without
more, Petitioner fails to meet his burden.

® Even considered as an ineffective assistance of counsel claim, the claim would still faiStriciéand As

already noted above, the fruits of the search would hill/ékely been admitted, regardless of the validity of the
search warrant due to Judge Northrop’s lack of authority. Therefore, Petitioner’s counsel was not ineffective for
failing to assert a meritless argumeBee Smith907 F.2d at 585 n.6.

13



adopted the position Petitioner advances, the Fourth Circuit hdsAwtordingly, both claims
are procedurally defaulted.

Based on the foregoing,ldive claims asserted by Petitier lack merit. Accordingly,
the Court will deny the Motion to Vacate.

B. Motion to Amend

In his Motion to Amend, Petitioner raisesawew claims of ineffective assistance of
counsel. ECF No. 143. Althoughffttult to discern, Petitionerppears to assert that counsel
was ineffective for failing to (1) inquire into the state court charges pending against Petitioner
arising from the same armed robberies foricwhhe was convicted in federal court, and
(2) challenge this Court’s jurigttion based on the pending staturt charges, suggesting that
double jeopardy and other violat® resulted from these failsre ECF No. 143-1. In his
Supplement, Petitioner adds a claim challengihg validity of his guilty plea based on
Dimaya v. Lynch803 F.3d. 1110 (9th Cir. 2015)for the reasons discussed below, the Court
will deny Petitioner’s Motion to Amenddeause the amendments would be futile.

Federal Rule of Civil Procedure 15 gowe requests to amend a § 2255 motid@ee
United States v. Pittmar209 F.3d 314, 317 (4th Cir. 2000). Under Rule 15(a), a party may
amend a pleading to which a responsive pteads required, like a § 2255 motion, “21 days
after service of a responsiveeplling or 21 days after serviceaofnotion under Rule 12(b), (e),
or (f), whichever is earlier.” Fed. R. Civ. F5(a)(1). Otherwise, a party may amend only with
the opposing party’s consent ortlourt’s leave. Fed. R. \CiP. 15(a)(2). A court “should

freely give leave [to amendyhen justice so requires.ld. “In fact, such leave ‘should be

" The Fourth Circuit has not directly dmssed the issue, however district t®within the Fourth Circuit have, and
they do not appear to adopted such a positiéee, e.gWhite v. United Statedlo. 4:13cv64, 2014 WL 2002249, at
*12 (E.D. Va. May 13, 2014) (finding “newly formulated jurisdictional challenges rooteceorids not previously
presented” were procedurally defaulted isetce of a showing of “cause” or “prejudice”).

14



denied only when the amendment would be prejatito the opposing party, there has been bad
faith on the part of the moving partygr the amendment would be futileForman v. Davis
371 U.S. 178, 182 (1962). “Where the statutéiroitations bars a caus# action, amendment
may be futile and therefore can be denie®ittman 209 F.3d at 317 (citin&eller v. Prince
George’s County923 F.2d 30, 33 (4th Cir. 1991)).

Claims under 28 U.S.C. § 2255 are subjectatone-year statute dimitations, which
begins to run from the date on which the jondmt of conviction becomes final. 28 U.S.C.
§ 2255(f)(1). When a petitioneitds a petition for writ of certiorain the U.S. Supreme Court,
the one-year statute of limitations begins ta when the Supreme Court denies the petition.
United States v. Clayp37 U.S. 522, 524-25, 532 (2003).

In this case, the Supremeo@t denied Petitioner's pewin for writ of certiorari on
June 6, 2016.See Sampson v. United Statds. 15-9164 (U.S. June 6, 2016). Therefore, for
the new claims to be timely, they had to haeen filed on or before June 6, 2017. The Motion
to Amend, however, was filed on November 3, 201&ccordingly, the claims raised in the
Motion to Amend are untimely and thus would be futiBee Pittman209 F.3d at 317.

In his Reply, Petitioner argudisat the new claims raised in his Motion to Amend relate
back to those raised in his Motion to Vaca#ad thus were timely filed. ECF No. 145.
Rule 15(c), as is relevant here, allows an amamdrto relate back to the date of the original
pleading when “the amendment asserts a clamdefense that arose out of the conduct,
transaction, or occurrence setit—or attempted to be set edin the original pleading.”
Fed. R. Civ. P. 15(c)(B).

Petitioner's argument is unavailing. United States v. Pittmarthe petitioner argued

that his motion to amend should relate baok his original § 2255 motion because the
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“occurrence” that connected the two wase tmtire trial and sentencing proceedirigittman
209 F.3d at 318.The petitioner argued that the nevaiot he was seeking to add through his
amendment—a claim challenging the senteeckancement for obstruction of justice—arose
from the same conduct as his claim challendhrey other sentence enhancements. The Fourth
Circuit rejected that argumerds too broad of a nexusdause the enhancement for the
obstruction of justice related to the petitionef&lure to appear at &ioriginal sentencing
hearing, whereas the other enhancements arasedmprior conviction fodealing cocaine and a
determination that the drugs at issmehis conviction were crack cocaineld. The court
explained that if the court were to “craft sucfpebad] rule, it would meathat amendments to a
§ 2255 motion would almost invariably be allalveven after the statute of limitations had
expired, because most § 2255 claims arise franmainal defendant’s underlying conviction and
sentence. Such a broad view of ‘relatiachki would undermine the limitations period set by
Congress in the [statute]Id.

Petitioner attempts the saméntp here as the petitioner Rittman Petitioner argues that
the “nexus between the amended and original claims is rooted in the six [sic] amendment right to
the effective assistance of counsel,” and thaettistence of the state wa proceedings against
him is traceable to his initial geire, which he challenges in Hisst claim. ECF No. 145 at 1-2.
However, although all of the claims assert argota of ineffective assistance of counsel,
Petitioner's new claims raised in the Motion to Amend arise from the alleged existence of
pending state court charges that Petitioner contends his counsel failed to investigate and that
divested this Court of jurisdiction to jadicate the correspontdj federal chargesld. The
existence of state court proceedings, however, hatteing to do with Petitioner’s claims that

his counsel failed to challengbe validity of the arrest wama based on fabricated witness
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identifications, Judge Northrop’s authority bdsen the cross-designation order, this Court’s
propriety in contacting the Court éfppeals of Maryland, any alleg&tady violation regarding
the video surveillance recording, or lack of jurisdiction based erCiurt’s refusal to initially
rule on Judge Northrop’s authority. Petitiomever mentioned any state court proceedings in
his Motion to Vacate, which would have been knaw him at the time he filed the Motion. The
claims in the Motion to Amendre not overly technical and cduhave been included in his
Motion to Vacate.See Pittman209 F.3d at 318. Accordinglthe Motion to Amend does not
relate back to the Motion to Vacate, and thios claims raised are barred by the statute of
limitations.

Even if the claims in the Motion to Amendddielate back, howevethey would still be
futile because each fails ti&trickland prongs. In his sixth claim, Petitioner asserts that the
existence of pending state charges againstwa® a “bar” to the fedal proceeding until the
state proceedings were conclddeECF No. 145 at 3. Becaute federal case went forward,
Petitioner argues that the proceedings violdisdorotection against double jeopardy and other
constitutional rights.ld. He contends that his counsel sholudve investigated the existence of
the state court charges and ateska challenge against tfegleral case on those groundd. In
his seventh claim, Petitioner seems to assert that his counsel was ineffective by failing to
challenge the Court’s jurisdiction to decide theecwhile the state charges against him were still
pending. ECF No. 143-1 at 3.

Assuming that state charges were pendingnduttie time that Petitioner was prosecuted
in federal court, Petitioner's arguments lackrime Petitioner is incorrect that any of his
constitutional rights were violated by thedéal case proceeding while state court charges

arising from the same conduct westédl pending. It is well-séed law that the Double Jeopardy
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Clause is not violated when independent seigas—i.e., the federal government and a state
government—bring charges agaim@sperson arising from the samenduct, even when those
charges are brought concurrentbleath v. Alabama474 U.S. 82, 88-89 (1985ee also, e.g.
United States v. McCloudNo. CR406-247, 2007 WL 1706353,*80 (S.D. Ga. June 11, 2007).
There is no authority to suggest that a fedeoaktcwould be divested qtirisdiction to hear a
case because of pending state charg®koreover, Petitioner's argument that ti@unger
abstentiof applies in this case to bar the federal poogion is unavailing. lis well established
that theYoungerabstention “does not apply to federal criminal prosecutiotnited States v.
Burcham 91 F. App'x 820, 822 ¢ Cir. 2004) (quotingUnited States v. Greiger
263 F.3d 1034, 1040 (9th Cir. 2001)).

Based on the preceding rationale, Petitioner's claim raised in his Supplement is also
untimely. Petitioner asserts thas eighth claim “elates back” to his send claim raised in the
Motion to Vacate. ECF No. 150 at 1. In hexend claim, Petitioner argues that his counsel’'s
failure to contest Judge Northrgpauthority to issue the search warrant resulted in his guilty
plea being involuntary and unknowing. ECF No. 133t 6—7. In his Supplement, Petitioner
seems to argue that his guilty plea was inv@gnand unknowing based on the change in law
resulting from the Nirt Circuit’s decision irDimaya v. Lynch803 F.3d 1110 (9th Cir. 2015), in
which the court found that the residual clauseriedj “crime of violence” agncorporated in the
Immigration and Nationality Act (“INA”) was void for vagueness pursuadiotinson v. United
States 135 S. Ct. 2551 (2015). Because the IN®'sidual clause was deemed unconstitutional,

Petitioner argues, the residual clause under 1IB@J.8 924(c) is also unconstitutional, and,

8“In Younger v. Harris401 U.S. 37 (1971), the Supreme Court held that a federal court should not enjoin a pending
state criminal proceeding except in the very unusual situation when an injunction is necessary to prevent great and
immediate irreparable injury.United States v. Burcharl F. App’x 820, 822 n.1 (4th Cir. 2004).
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therefore, his 8 924(c) count must be vacatidl.at 2. Although bothis second and eighth
claims relate to challenges to the voluntariness of Petitioner’s guilty plea, they involve separate
sets of facts underpinning tihespective arguments—facts regaglidudge Northrop’s authority

and unrelated facts regardingethending state charges—and thdosnot have a sufficient nexus

to meet the Rule 15(c) standard to “relate bade® Pittman209 F.3d at 318.

Moreover, Dimaya although recently affirmed by the Supreme CourtSessions v.
Dimayag 138 S. Ct. 1204 (2018), does not apply 828(c) and thus does not provide new law in
this jurisdiction. Accordingly, Reioner’s eighth claim, even ifiot time-barred, would be futile
at this time. Should the law change at any pwirthe future, Petitioner is welcome to request
authorization to file a successi§e2255 motion on those groundSee28 U.S.C. § 2255(h).

Based on the foregoing, all of Petitioner'siiols raised in his Motion to Amend and
Supplement lack merit. Accordinglghe Court will deny the Motion to Amend.

C. Motion to Hold in Abeyance

Petitioner moves this Court to hold his tibm to Vacate in abeyance until the Fourth
Circuit rules on his second petition for writmmandamus. ECF No. 14%®etitioner asserts that
because his petition is premised on his challenge to the undersigned’s neutrality due to the
Court’s contact with the Clerk ahe Court of Appeals of Marytal regarding the issue of Judge
Northrop’s authority, Petitioner ks this Court to refrain frondeciding his Motion to Vacate
until the Fourth Circuit weighs inld. As this Court has twice fmre considered Petitioner’'s
challenge to the undersigned’s neutrality basedhe allegations assedt—first as challenged
by Petitioner's counsel during sentencing, ECF No. 126 at 6:14-11:10, and second in

considering Petitioner’s Motion to Recube undersigned from considng Petitioner’'s Motion
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to Vacate, ECF No. 146—and found his challengestiess, this Court is under no obligation to
refrain from considering the merits loifs Motion to Vacate at this time.
D. Motion to Appoint Counsel

Finally, Petitioner moves this Court to incorpte a number of exhibits in support of his
sixth claim, raised in his Motion to Amendndato appoint counsel given the “existence of
exceptional circumstances, namely, the state praugethims, and the complexity of this case.”
ECF No. 151 at 4. Because the Court will deyitioner’s Motion to Amend, in addition to his
Motion to Vacate, for the reasons set forth abdwve Court will also dey Petitioner’'s Motion to
Appoint Counsel. Petitioner is more than capalblarticulating his claims and there is no need
to appoint counsel for him.

Il. Certificate of Appealability

Petitioner may not appeal this Court's denial of relief und225 unless it issues a
certificate of appealability.United States v. Hardy227 F. App’x 272, 273 (4th Cir. 2007). A
certificate of appealability will not issue unlesgitkener has made a “substantial showing of the
denial of a constitutional ght.” 28 U.S.C. 8§ 2253(c)(2Hardy, 227 F. App’x at 273. “A
prisoner satisfies this standaby demonstrating that reasonmaljurists would find that any
assessment of the constitutional claims by theidistourt is debatable or wrong and that any
dispositive procedural ruling by the dist court is likevise debatable.”United States v. Riley
322 F. App’x 296, 297 (4th Cir. 2009). The Court has assessed Petitioner’'s Motion to Vacate and
Motion to Amend and finds thato reasonable jurist could fingherit in any of the asserted

claims. Accordingly, no certificate of appealability shall issue.
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IV.  Conclusion
Based on the foregoing, the Court finds tRatitioner’'s Motion tovacate and Motion to
Amend, along with the files and records of the c&smclusively show that [he] is entitled to no
relief,” and, as such, will deny both Motiong&ee28 U.S.C. § 2255Miller, 261 F.2d at 547.
Additionally, the Court will deny Petitionerotion to Hold in Abeyance and Motion to

Appoint Counsel. A separate order will follow.

DATE: July 23, 2018 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE
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