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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JOSEPH ROBERT LAGANA, *
Plaintiff, *
V. * Civil Action No. PIJM 17-1686

WEXFORD HEALTH, *
PEGGY MAHLER,

BILL BEEMAN, *
CHRISTINE BUTLER,

DR. AVA JOUBERT, *

Defendants. *

*k%k

MEMORANDUM OPINION

On June 20, 2017, self-represented Plaintiff gbod®obert Lagana, prestly incarcerated
at the Western Correctional Iitation (“WCI”) in Cumberland, Markand, filed this civil action
pursuant to 42 U.S.C. § 1983 against thésqor healthcare provider Wexford Health
(“Wexford”), nurse practitionePeggy Mahler, nurse supervisBill Beeman, medical records
clerk Christine Butler, and medicdirector Dr. Ava Joubert (deictively, “Defendants”). ECF
No. 1. He filed an amended complaint on Jily2017. ECF No. 4. Lagana claims that for at
least the past three years, Defendants hameedenim medical care and treatment, and have
withheld medication for his chronic diseases, iolation of constitutionastandards. ECF Nos.
1 & 4. He seeks monetary damages totaling $2.2 miilod an order requng Defendants to
provide him with independent trea¢nt. ECF No. 1 at pp. 4-5.

On January 16, 2018, Defendants filed a MotioBigmiss or, in the Alternative, Motion

for Summary Judgment. ECONo. 25. Pursuant teoseboro v. Garrisqrb28 F.2d 309 (4th Cir.

! Lagana seeks compensatory damages of $50,000 from each individual Defendant and $500,000 from
Wexford, punitive damages 8f.00,000 from eachdividual Defendant and $50@0 from Wexford, and nominal
damages of $25,000 from each individual Detericand $500,000 from Wexford. ECF No. 1.
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1975), the Court informed Lagana that the failiardéle a response in opposition to Defendants’
Motion could result in dismissalf the Complaint. ECF No. 260n April 6, 2018, Lagana filed
a self-styled Response to Opposition and Motion for Summary Judgment (ECF No. 33), which
he supplemented on April 18, 2018 (ECF No. 3@n April 30, 2018, Lagana filed a Motion for
Summary Judgment with LiefECF No. 39), which Defendés opposed (ECF No. 40After
review of the record, exhibiteind applicable law, the Cduwteems a hearing unnecessaBee
Local Rule 105.6 (D. Md. 2016). Defendantdotion shall be construed as a Motion for
Summary Judgment and shall be granted. Lagana’s Motions for Summary Judgment and for
Summary Judgment withien shall be denied.
Background

Lagana’s claims arise out of the alleged actiohiis prison healticare providers. ECF
No. 4. Specifically, he assettsat Defendant Mahler, a nurpeactitioner who was assigned to
monitor his treatment on a bi-weekly basis, digmued numerous medicatis that had been on
his treatment plan, refused to order oritgtand refused him pain management. at p. 2°
Next, Lagana alleges that Defendant Beenumtayed treatment, denied, substituted, or
discontinued medication, andlddied medical documentation.d. at p. 3. He claims that
Defendant Butler concealed docunseand “triaged then held” hgck calls and other requests,
thus causing delays in treatmentd. at p. 4. Lagana also alleges that Defendant Joubert
routinely discontinues medication ieatment, and restarts itaiater time when his symptoms

are progressively worsed. at p. 5. Lastly, he claimsdhDefendant Wexfar has allowed its

2 Also pending is Lagana’s Motion for Reconsideration of the Court’'s December 21, 2017 order denying
his Motion for Restraining Order. ECF No. 27. As judgment is being entered in Defendants’ favor, Lagana’s
Motion for Reconsideratioshall also be denied.

3 Al citations to filings refer to the paginati@ssigned by the Court’s electronic docketing system.



untrained agents to “willfully with malice detgeatment, delay treatment and circumvent formal
grievance policy,” has failed to implement supsovy controls, and has failed to investigate
violations of chronic care treaent contract violationsld. at p. 6.

Defendants provide verified business resowhich include Lagana’'s medical records
along with Joubert’s and Butler's declarations. FBdos. 25-4 (medical records); 25-5 (Joubert
Decl.); 25-6 (Butler Del.). All of Lagana’s encounterwith Joubert, Mahler, and Beeman
relevant to his Complaint are presented below.

Lagana has a medical histosygnificant for bipolar disorelr, general osteoarthrosis,
benign prostatic hyperplasia,nasitis, esophageal reflux, caipsition, hyperlipidemia, and
prostatitis. See generallfeCF No. 25-4. On August 4, 2015, while Lagana was incarcerated at
North Branch Correctional Institution (“NBCI”), Benan updated Lagana’s chart and noted that
his cell had been searched and that Lagana had two brand new knee dsléeaég. 2. On
August 6, 2015, Lagana was sdsnBeeman at sick calld. at p. 3. At thatime, Lagana stated
that his medication was current, but was compigithat he had not ceived knee sleevedd.
Lagana was reminded that he had refused thegpan to him and that a new pair of sleeves had
been found in his cellld.

On September 21, 2015, Lagana was seen by Beeman and was given a badkl atice.
p. 6.

On November 30, 2015, Lagana was seen by Baeah sick call after complaining that
he had blood in his stoold. at p. 7. Lagana was given steards to complete on his owid.

On February 8, 2016, Lagana was seen by Beeman at sickldatt p. 10. Lagana

complained that he had a sinus infection andtkglee pain, and stated that he needed a medical



cell and medical showerld. At that time, Lagana was able to complete all of his ADired
was noted to have a bottom bunk order, althoughpitovider he had last seen stated that a
medical cell and shower wer®t medically indicatedld. at p. 11.

On June 8, 2016, Lagana was seen by Beemaavtew issues raised by Lagana in a
letter. Id. at p. 13. Lagana asked for a back brawkan increase in his Ultram, and was advised
that such decisions were léftr the medical providersld. Lagana was also informed that knee
braces and gel insoles had been ordered but had not yet aldveldagana requested a medical
cell and was advised that there wasmerical indication for a medical celld. Lagana became
agitated and leftld.

On August 12, 2016, a patient care conference was heldt p. 15. In attendance were
Lagana, Krista Bilak, N.P., the clinical pharnscithe administrativeontract coordinator, a
social worker, the regional medical director #issistant director of nursing (“ADON"), NBCI
providers, the quality assurance physician, aeds#rgeant of the housing unit in attendaride.

A team approach plan of care was determiteednclude referral tdbehavioral health and
psychiatry, visits every two weekgth the same provider for contiity of care, and an increase
in Lagana’s Neuronttprescription to 1200 mg twice dajlin conjunction with Lagana being
compliant with physical therapyld. Lagana was educated on the effects of pain management

and the effects of chronic longrte use of pain medicationld. His Naprosyr, Baclofer and

* Activities of daily living.

® Neurontin (gabapentin) is an anti-epileptic drug, @latbed an anticonvulsantlt affects chemicals and
nerves in the body that are involved in the cause of seizures and some types of pain. Newseadiin adults to
treat neuropathic pain (nerve pairgeehttps://www.drugs.com/neurontin.html (last visited August 14, 2018).

® Naprosyn (naproxen) is a nonsteroidal anti-inflammatory drug (NSAID). Naproxen works byngeduci
hormones that cause inflammation and pain in the bdlgehttps://www.drugs.com/naprosyn.html (last visited
August 14, 2018).

" Baclofen is a muscle relaxer and an antispastic agent used to treat muscle symptoms, including spasm,
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Neurontin were renewed.

On December 1, 2016, Lagana was seen HdiyHerce, N.P. and the ADON for his 2-
week visit. Id. at p. 18. Lagana had submitted no sick call slips and complained that he was told
by “Angie” he “could not place sick calls as she ‘holds’ thertd” The ADON explained that
he could place them and thaeyhare reviewed when receivettl. In response, Lagana stated
that his legal team would take care of the probléan.

Lagana asked about the results of g x-ray taken on August 9, 2016, and he was
advised that it revealed mild degenerafjiomt disease, but was otherwise normhil. Lagana
then stated that he was not reagg his Visine and Capsaicinld. He was advised that Visine
was not intended for long term use and thah&e refused lubricating eye drops during his last
visit. 1d. Lagana agreed to the lubricatingeedrops and his Capsaicin was renewied.

Next, Lagana stated that he had had a knee injection in 18 monthdd. When
informed that a knee assessment was necedsaggna became upset, immediately jumped up,
and left the room.Id. He was called back in order tonaplete a questionnaire for an upcoming
MRI. Id. When Lagana returned, hefused a knee assessmelat. Because Lagana stated that
he was not wearing his knee braces, the knee braces were discontchued.

On December 8, 2016, Lagana was tramste to WCI from NBCI, and Beeman
completed the transfer summanyl. at p. 20.

On December 14, 2016, Lagana was seeMalkiler for a chronic care clinicld. at p.

25. Lagana’s lab result reflectacboor low/high density lipid teo and he was offered a low fat
diet, which he refusedld. Lagana complained of knee pand stated that he needed knee
braces.Id. He was advised that the knee braces temhliaken because he did not wear them,

and that they would not benewed at that timeld. Lagana’s February 2, 2016 right knee x-ray

pain, and stiffnessSeehttps://www.drugs.com/baclofen.html (last visited August 14, 2018).
5



revealed no acute diseadd. On exam, Lagana had bilateral mild knee pain with passive range
of motion to 45 degreesld. There was stiffness in the right knee, no crepitus bilaterally, no
swelling, no increased warmth, no skiiscoloration, and no bone deformityd. He walked
without a limp or ay assistive devicesld. His Naprosyn, Capsaicin creme, Neurontin, and
Baclofen were renewed, and he watvised to continue taking Tramadolyhich would not
expire until March 4, 20171d.

Lagana was given a renewdl his bottom bunk, back braceon-wool blanket, and gel
insoles for one yearld. Lagana told medical staff at WClahhe had a medical cell at NBClI,
but this was refuted by the NBCl ADONJ.

Mahler noted that the MRI that had baesommended for Lagaisaback was approved
by collegial and would be scheduleldl.

Lagana reported to WCI staff that he was getting his eye dropasnd his Claritin was
not helping his allergiesld. The eye drops were reneweattaa prescription for Nasacort was
issued.Id.

Lagana then requested antibiatiatment for his thumbs, but the request was declined as
there were no symptoms of infectiold. Instead, A & D ointment was recommendéd. On
December 15, 2016, Lagana’s non-formulary reqfmstCapsaicin creme and Neurontin were
submitted. Id. at p. 31.

On December 29, 2016, Lagana was seerMbapler at provider sick call.ld. at 34.
Lagana complained of sore throat, nasaigestion, blood-tinged mucous, nonproductive cough,

frontal headache, and sinus pald. Lagana stated that he hadlistory of sinus infections and

8 Tramadol is a narcotic-like pain relieve8eehttps://www.drugs.com/tramadol.html (last visited August
14, 2018).



this was his sixth infectionld. He was prescribed AugmenfirGuaifenesin? and Cepacol
lozenges for 7 days, and was advisethl@ warm salt water garglekl.

At the time of the sick call, results dbhgana’'s December 19, 2016 MRI were not yet
available. Id. Lagana claimed at that time that led fallen in his cell a month prior and his
right hand would not closeld. On exam, there was mild temdess noted and Lagana could not
close his right fist or flexis right wrist up or downld. An x-ray of the right hand was ordered.
Id. Lagana asked for knee braces again andadased that they were taken by the NBCI
ADON because he had not worn them to sick cédl. Lagana responded that there was no
obligation to wear them to sick call, and Mahieformed him that she would look further into
the matter.ld.

On January 23, 2017, Lagana was seen by Mé&hiex scheduled provider visit, at which
time Lagana’s MRI redts were reviewed.ld. at p. 38. The impressiomas moderately severe
central spinal stenosisat L4-L5. Id. The L5-S1 degenerativestdi space was narrowing with
osteophyte (bone spurs) foation and disc bulgeld. Masses in the left and right kidneys were
also detected, and a CT scan vatid without 1V contrast, as Wes an MRI with contrast, was
recommended. Id. It was noted thata neurosurgery consuland a consult for an
abdominal/pelvic CT with and without contrdet the bilateral renal masses was approved by

collegial on January 12, 201Td.

° Augmentin contains a combination of amoxicillin and clavulanate potassium. Amoxicillin is an antibiotic
belonging to a group of drugs called penicillins. Amoxicillin fights bacteria in the bdige
https://www.drugs.com/augmentin.Htftast visited August 14, 2018).

10 Guaifenesin is an expectorant. It helps loosengestion in the chest atlaroat, making it easier to
cough. Seehttps://www.drugs.corglaifenesin.html (last visited August 14, 2018).

1 Spinal stenosis is a condition, mostly in adults 50 @lder, in which the spinal canal starts to narrow.
This can cause pain and other problerBgehttps://www.webmd.com/back-pain/guide/spinal-stenosis (last visited
August 14, 2018).



Lagana complained of low back pain wittumbness and tingling in his legs when
bearing down, with pain radiatirapwn his legs to his feetd. He also stated that the pain was
greater in the left leg, his riglidot goes flat when walkingnd he has noticed weakness in his
right foot for two years.Id. Lagana was prescribed Topanagaclofen, Neurontin, Naprosyn,
Tramadol and Capsaicin creme, which were continued.

On January 27, 2017, Lagana was providptiarmacy medication treatment pldd. at
p. 41. With regard to pain medication, it wasommended that he discontinue Baclofen and
Gabapentin and continue Naproxdramadol, and Capsaiciitd. For Lagana’s chronic rhinitis,
the recommendation was to discontinue &tast and start Ipraipium nasal sprayld.

On January 30, 2017, Lagana’s chart was updated by Mddleat p. 42. The pharmacy
medication plan recommendations were implemented except for Neurontin, which needed a
tapering plan.ld. The tapering plan for Neurontin #4200 mg twice daily for 2 days, 600 mg
twice daily for 3 days, 600 mg once daily for 3828600 mg every other day for four doses over
7 days, before stoppindd. The tapering plan was discussed with Lagana and implemented on
January 31, 20171d.

On February 8, 2017, Lagana was seen by &tadtl a scheduled provider visid. at p.

47. He complained of pain radiating down the right leg, right upper buttock, and right groin, and
left leg weaknessld. Lagana stated that he had dd@minal/pelvic CT at Western Maryland
Hospital the week priorld. His medication plan was discussatt Lagana stated that he never
agreed to tapering off Neurontilmowever, he was advised that his Neurontin could not be

renewed. Id. Lagana was also advised that custbed video of him from February 7, 2017,

12 Topamax (topiramate) is a seizure medicine, also called an anticonvulsant. Topiramate is used to treat
seizures in adults and children who atdeast 2 years old. Topamax is also used to prevent migraine headaches.
Seehttps://www.drugs.com/topamax.ht(idst visited August 14, 2018).



showing him walking up and down steps normallthout difficulty or assistive devicedd. In
response, Lagana stated that\teo was misinterpreted and thas back “went out yesterday,
started to spasm.ld. Lagana was advisedahhe could have Tyleh®00 mg 1-2 tabs twice
daily and Robaxin 500 mg as needed for a couple diaysHe declined Robaxin and agreed to
Tylenol. Id. He also requested a wheelchair, but was declined in light of the vleo.

On February 15, 2017, Lagana was seen atUhiversity of Maryland Neurosurgery
Clinic, where his MRI was interpreted as mdténosis at L4-5 and L5-S1, likely degenerative
with minimal cord compression, whichddnot present any surgical neeld. at p. 48. An MRI
of the cervical spine without contrast amdhysical therapy for pain management were
recommendedld. The provider also consded steroid injections feymptom relief, but made
no changes to the medicatioldl.

On March 3, 2017, Lagana was seen by Malaemrovider sick call for multiple
complaints. Id. at p. 52. However, Lagana did not wémtbe seen and signed off, “There is a
pending ARP & Headquarters investigation. | do need treatment at this time nor am |
refusing any treatment. | was not scheduled wesk and await the physici[an] to review my
records.” Id. He then walked out of the exam roerithout a limp or any assistive devicds.

On March 21, 2017, Lagana was seen by Mahteprovider sick call, at which time
Lagana asked to renew his medicatiolts.at p. 53. He complained ag&ck, head, back, and leg
pain, and stated that he fell out of his bunk and injured altbeAll medications were renewed,
including Neurontin and Tramadolld. An x-ray of the toe was orderedd. Lagana was
offered physical therapy, but heatieed, stating he had four sepraessions and they told him

there is nothing else they can dal. At the time of the sick caltesults of Lagaa’s abdominal



pelvic CT were not yet availabtd. 1d. A consult was placed for a cervical spine MRI without
contrast. ld.

On April 4, 2017, Lagana was seen ldghler at provider sick call.ld. at p. 58. He
requested shoulder andateral knee steroid injections amds referred to a physician provider
for evaluation. Id. Lagana’s aprodine and fish oil were renewed, and he was referred to
optometry for replacement glassdd. Lagana was advised thaetRk-ray of his toe indicated a
fracture, and he was offerdsuddy tape, which he declinedld. He was referred to the
orthopedist, Dr. Carlsld. Lagana also declined laxatives for constipation, and complained that
he had not been put in pain managetres recommended by the neurologikt. Lagana was
reminded that the neurology recommendations twade been reviewed and that it did not
mention outside pain managemerd.

On April 7, 2017, Lagana’s chart was updateddte that the consult with Dr. Carls for
the toe fracture was not approved by collegldl.at p. 62. Instead, it was recommended that he
repeat the toe x-ray in one montial.

On April 25, 2017, Lagana was seen bgpbRstiano Barrera, M.D. at a scheduled
provider visit. Id. at p. 64. Lagana wanted his medications renewed but was assured that they
were valid through July 21, 201Td.

On May 9, 2017, Lagana was seen by Mahleprawider sick call, at which time he
asked for bilateral knee steroid injectiontd. at p. 66. Lagana also sought renewal of his
existing medications and to have Baclofen add&dl. He was informed once again that the
medications were valid until July 21, 2017, and Baclofen was prescribed for one nidnth.
Lagana then asked for outsigain management and was infaunthat his request was not

approved by collegial, and that he was ently receiving pain management onsite.

13 CT results later showed a large simple right kidney cyst and no abnormal mass. ECF No. 25-4 at p. 109.

10



On May 23, 2017, Lagana was seenMghler for provide sick call. Id. at p. 68. His
May 15, 2017 MRI of the cervical spine withowntrast was reviewed and the impression was
mild degenerative spondylosis with a smallyrametric disc bulge or protrusion at C5/C6
lateralizing to the right with osseous spur mildgforming the tecal samnd in close association
to the right nerve root. Id. There was also a slight asymmetric right neural foraminal
encroachmentid. Lagana was advised that he had naitthritis and a small disc bulge with a
bone spur pressing on the right nerve that may be causingldaikle was further informed that
that the MRI findings were so smalktihthey should ndbte causing painld. Lagana stated that
he had a hard knot on the right lower back that gave him lightning bolt lokitHe complained
that he was not being seen for his multiple siaks and wanted to end the visit prior to being
examined.Id.

On June 6, 2017, Lagana was seendupadrt, the regional medical directdd. at p. 70.
Joubert noted that Lagana haslong history of chronic baclkain, writes almost daily
(sometimes 2-3 times daily) sick calls, and was seen by a medical provider every 2 ldeeks.
In the 2 weeks preceding the visit, Lagana sttboh 14 sick call slips complaining that he was
falling apart, his hands wergwelling, he was physically unablto get out of bed, he was
lightheaded, and he had a large bruise across his back, which was gone at the time of the visit.
Id. Lagana presented in a wheel chair (used onthénlast 48 hours due to 10/10 pain), but his
exam was otherwise unremarkabléd. He was assessed with sglirstenosis and bilateral
kidney cysts. Id. Joubert spoke with Correct Reegarding Lagana’s medications and
determined that Prilosec was sent on May &l Atrovent was sent on April 22 and would be
resent. Id. On June 8, 2017, Joubert updated Lagacdlaést to authorizew wheelchair for 30

days. Id. at p. 71.
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On June 14, 2017, Dr. Odifie responded taydrma’s request for formulary lists of
psychiatric, NSAIDs, and analgesic medicatiditsgr products, egg crate mattresses, pillows,
and orthotics.Id. at p. 72. Dr. Odifie stated that theseonly an analgesic formulary list; the
others must be obtained from the statd. Dr. Odifie also recommended changing Lagana’s
Gabapentin from 800 mg twice daily 600 mg 2 tablets, twice dailyld. The change was
implemented by Dr. Barrerdd. at pp. 74-75.

On June 20, 2017, Lagana filed thetant lawsuit. ECF No. 1.

On June 21, 2017, Lagana was seen by Joubproader sick call. ECF No. 25-4 at p.
76. All 21 sick call slips submitted by Lagana since June 7, 2017 were addrisseédgana
and Joubert agreed that the wheelchauld only be provided for long distancelsl. After the
visit, Joubert researchadhy Lagana he had not been reaegviCapsaicin, as he had indicated.
Id. Joubert discovered that Lagahad refilled it nine timesince March 21, 2017, and thus
would be cautioned about early refilldd. Capsaicin was renewed on July 3, 2017, for 120
days. Id. at p. 79.

On July 12, 2017, Lagana was seen by Joubgntozider sick call for 13 sick call slips,
which generally centered on not receiving medicetiin a timely fashion, frequent falls as a
result of his legs “giving out,” and skin rash with round, red lesionkd. at pp. 80-82. With
regard to the medications, Lagana stateat the had discussed the matter with the ARP
representative the day prior and thlat it was adequately addresséd. With regard to falling,
Lagana denied any significant injury and wasised to continue using the wheelchair for long
distances.ld. He was also scheduled to see the neurosurgelonLagana’s lesions located in
the nail beds of the hands were significantly ioyed with application ozinc oxide ointment.

Id. At the time of the visit, he had flabund, red lesions 0.5 cm 8ize along his arms, trunk
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and legs, which were assessed as dermatitis herpetifSrrfise plan was for Lagana to avoid
eating wheat and peanut butteritaprove the skin conditionld. Finally, Lagana wanted to
discuss chronic constipation, for which he was prescribed a higher dose of Qdlace.

On July 26, 2017, Lagana was seen by Joudtteat scheduled provider visit, at which
time all 8 of Lagana’s sick call slipsitsmitted since July 14, 2017 were addresdddat pp. 83-
85. Lagana complained he had fallen walkingchow and was beaten and slammed to the
pavement by custody, causing cuts, comtusia broken left hip and broken toel. He had no
bruising on examination and could usis legs to propel the wheelchaild. Lagana initially
stated that he could not get on the exam tablevhat confronted that he had just been using his
legs, he got onto the tabléd. Lagana used his arms to lift higkeas if they wee paralyzed.
Id. Lagana informed Joubert that after beloggaten up by custody on July 17, 2017, he laid on
the floor of his celuntil July 20, 2017.1d. When Joubert gave her assessment, Lagana became
upset, argumentative, and disruptiviel. He declared that hedlnot need the wheelchaitd.
Joubert discussed Lagana’s condition with psatchias his psychiatrimedications had just
been increasedld. She then referred him for a follow up visit in one week to review lab work
results. Id.

On August 9, 2017, Joubert updated Lagana’stdbaeflect that hdnad been called to
the dispensary to address tt# sick call slips he filed bween July 27 and August 8, 201Id.
at p. 87. Lagana’s complainisvolved the incident with @iody a month earlier, how the
dentist knows more than medical, allegatiorst this medications were being stolen, whether

staff participated in methadone programs, slegqpidation, and allegations that Joubert was in

14 Dermatitis herpetiformis (DH, Duimg’s disease) bumps and blisters resemble herpes lesions, hence the
name “herpetiformis,” but are NOT caused by the herpes virus. They are caused by gluten indggséion.
https://celiac.org/celiac-disease/undansling-celiac-disease-2/dermatitis-herpetiformis/ (last visited August 16,
2018).
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collusion with custody regarding discontinuation of his wheelchdir. Lagana had been called
to the dispensary at noon but did not arrivd. A video was obtained showing him slowly
walking back and forth for about 400-500 feettfaree hours, while he was supposedly en route
to medical. Id. He did not fall during that time, arkds gait was guarded but not antalgid.
Joubert noted that Lagana had been referrdzblb@vioral health for a behavioral management
plan. Id.

On August 24, 2017, Lagana was seen by Joabertscheduled provider visit to discuss
31 sick call slips, including those sulti@d prior to the no-show on August &d. at pp. 89-90.
Most of the complaints related to his perception of staff, while some involved allegations that he
had not received medicationdd. A call to the pharmacy confirmed the following fill dates:
8/23 for Topamax, 8/19 for Geodon, 8/18 for Cagsai8/17 for atrovent, biscodyl, loratadine,
and vitamin E lotion, 8/14 for Baclofen and l&a@entin, and 8/7 faartificial tears. Id. When
asked why he refused to go to his scheduladtaseirgeon follow up, Lagana stated that the
correctional officer refused to take him besau.agana needed to go to the bathroolah.
During that visit, Lagana presented in aeelthair, propelling himself with both legsld.
According to Joubert, it was cletirat Lagana could walk withoassistance of a wheelchair and
his gait was noted to be improved at physical therdgy. Joubert added that Lagana had been
diagnosed with episodic mood disordéd.

On August 25, 2017, Lagana refused to be #sedoubert and Dr. Ashai at a scheduled
provider visit to discuss polypharmdeyssues because “n@veryone’ was there.ld. at p. 91.

It was Joubert’s understding that Lagana wanted a patieatre conference with behavioral

15 polypharmacy is the practice of administering many different medicines especially concurrently for the
treatment of a single disease; also the concurrent use of multiple medications by a patient talyeabeaszisting
conditons and which may result in adverse drug interactiorSee https://www.merriam-
webster.com/dictionary/polypharmacy (last visited August 16, 2018).
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health and custody involvedd.

On September 21, 2017, Dr. Odifie replied Ltagana’s complaints that he was not
getting his medicationsld. at p. 91. In addition to thidl dates provided on August 21, 2017,
Dr. Odifie noted that nonformulary requests fatamin B12 and Atrovent needed to be
submitted. Id. Dr. Odifie suggested discontinuing fisii due to the results of Lagana’s lipid
panel being normalld. Dr. Odifie also suggested increaginagana’s Capsaitiprescription to
four times daily.Id.

On September 25, 2017, Lagana did not come to provider sick Idalat p. 93. Dr.
Odifie’s suggestions were implementdd.

On September 29, 2017, Lagana was seen By McLaughlin at provider sick call, in
response to Lagana’s numerous requestsat p. 96. Lagana arrivedt a slow gait, dragging
his right leg, but was able to get up on the exam taldle. He had positive straight leg t&st
bilaterally and complainedf severe, generalized pain criss-crossing his bddlyLagana stated
that he did not want to try steroid éations and did not want major surgefgd. He complained
that his left hand was constantly numb and that his right hand was painful and sometimes
swollen. Id. A splint was ordered for the right hanttl. Lagana continued to complain of the
open sores popping up all over his body, higt gastric reflux was improvingld. Lagana’s
medications were renewedtt.

On October 20, 2017, Lagana was seen by N.RaMghlin at a schedulgatovider visit,
at which time he complained that hadhaot received a ght wrist x-ray. Id. at p. 103. During
the visit, Lagana was observed bending histvargl fingers with a full range of motiotmd. His

wrist x-ray was confirmed for the following weeknd he was advised that his appointment with

16 | aségue’s test, or the straight leg raising test, is a clinical test to demonstrate lumbosacral radicular
irritation. It. is said to be positive if the angle to whithe leg can be raised (upon straight leg raising) before
eliciting pain is <45°.Seehttps://www.ncbi.nlm.nih.gov/pmc/articles/RbB483767/ (last visited August 16, 2018).
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the neurosurgeon was reschedwded that he should attent.

Lagana was transferred back to NBCI, and on November 6, 2017, he attended a patient
care conference regarding polypharmacy aocess to medication and a wheelchad. at p.
105. In attendance were representatives from custody, psychiatry, psychology, and pharmacy,
and Dr. Joubertld. Custody reported that Lagana origlpadame out of his cell in a standing
position that day, then changed his posture and bent over when he noticed the patient care
conference team coming towards hind. Lagana refused to sit down during the 20-minute
encounter and stood on his right feath the left leg crossed ovetd. Lagana’s polypharmacy
issues were discussed and the pharmacist iedi¢hat she would sit down with him one-on-one
to review his medications.ld. Lagana’s wheelchair issues were also discussed, and it was
determined that he was getting all of his medications as prescrilded.Psychiatry did not
recommend any changekl.

On November 13, 2017, Lagana was seen byrRegease, R.N. for complaints of his
open sore rashld. at p. 107. For that visit, he arrtvevith an obvious limp and had to be
assisted by custody on and off the exam talile. Lagana was advised not to pick on the lumps
from his rash, was provided Triple Antibiof@intment, and was referred to a providkt.

According to Joubert, Lagana continues&monitored regularly by medical personnel
for his chronic conditions. ECF No. 25-5 {14. ghna also continues to have access to more
immediate medical care though use of the sick call proddss.

Standard of Review
Motion to Dismiss
In reviewing a complaint in light of a mofa to dismiss pursuant to Rule 12(b)(6), the

Court accepts all well-pleaded allegations of the complaint as true and construes the facts and
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reasonable inferences derived therefrom énlight most favorable to the plaintifi/enkatraman
v. REI Sys., Inc417 F.3d 418, 420 (4th Cir. 200%parra v. United Statesl20 F.3d 472, 474
(4th Cir. 1997). To survive a motion to dismiss, “a complaint must contain sufficient factual
matter, accepted as true, to ‘state a clainnet@f that is plausible on its face.”Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).
“A claim has facial plausibility when the plaifitpleads factual content that allows the court to
draw the reasonable inference that the midd@t is liable for tb misconduct alleged.”ld.
Although courts should construe pleadingfsself-representeditigants liberally, Erickson v.
Pardus 551 U.S. 89, 94 (2007), umgported legal conclusiond®kevene v. Charles Cty.
Comm’rs 882 F.2d 870, 873 (4th Cir. 1983%nd conclusory factuallegations devoid of any
reference to actual events, do not suffldeited Black Firefighters of Norfolk v. Hirs604 F.2d
844, 847 (4th Cir. 1979).
Il. Motion for Summary Judgment

Pursuant to Federal Rule of Civil ProcegltB6(a), “[tlhe court shall grant summary
judgment if the movant shows that there is noujee dispute as to anpaterial fact and the
movant is entitled to judgment as a matter of.laThe court should “view the evidence in the
light most favorable to . . . the nonmovanmhdadraw all reasonable farences in her favor
without weighing the evidence or assegsthe witnessestredibility.” Dennis v. Columbia
Colleton Med Ctr., Inc., 290 F.3d 639, 645 (4th Cir. 2002T.he Supreme Court has clarified
that this does not mean that aagtiial dispute will defeat the motion:

By its very terms, this standard provides that the mere existersmemaalleged

factual dispute between the partiesllwiot defeat anotherwise properly

supported motion for summary judgmente trequirement is that there be no

genuineissue ofmaterialfact.

Anderson v. Liberty Lobby, In&477 U.S. 242, 247-48 (1986ngphasis in original).
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The court reviewing the motion must abide tne “affirmative obligation of the trial
judge to prevent factually unsupported clasnsl defenses from proceeding to trigBbuchat v.
Baltimore Ravens Football Club, Inc346 F.3d 514, 522 (4th Cir. 2003) (internal gquotation
marks omitted) (quotindrewitt v. Pratt 999 F.2d 774, 778-79 (4th Cir. 1993), and citing
Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)). ‘j#arty opposing a properly supported
motion for summary judgment ‘may not regpon the mere allegations or denials of his
pleadings,’ but rather must ‘sérth specific facts showing & there is a genuine issue for
trial.” Id. (quoting Fed. R. Civ. P. 56(e) A dispute of materiafact is only “genuine” if
sufficient evidence favoring the nonmoving party exigtshe trier of fact taeturn a verdict for
that party. Anderson477 U.S. at 249-50.

Analysis

Defendants seek dismissal under Federal Rafl€vil Procedure 12(b)(6), or summary
judgment under Rule 56. ECFoN25. In support, Defendantsgae that (1) Lagana has not
stated any cause of action purdu@ng 1983; (2) Defendants aretilad to judgment as a matter
of law; (3) Lagana does not allege facts sigfit to support a claim for punitive damages; and
(4) Lagana is not entitled tojumctive relief. ECF No. 25-3.

l. Wexford’s Liability

As a threshold matter, it is well establishbdt the doctrine of spondeat superior does
not apply in 8 1983 claimsSee Love-Lane v. Martir855 F.3d 766, 782 (4th Cir. 2004) (no
respondeat superior liability under § 1983). Avate corporation is not liable under § 1983 for
actions allegedly committed by its employees when such liability is predicated solely upon a
theory of respondeat superio&ee Austin v. Paramount Parks, Int95 F.3d 715, 727-28 (4th

Cir. 1999);Powell v. Shopco Laurel Cd678 F.2d 504, 506 (4th Cir. 1988)tark v. Md. Dep’t
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of Pub. Safety & Corr. Serys316 F. App’x 279, 282 (4th Cir. 2009). To the extent that Lagana
seeks to hold Wexford liable based on supervisobjliti, he fails to identify in his pleadings a
Wexford policy or procedure that proximpteaused a violation of his rightsSee Monnell v.
N.Y. City Dep’t of Soc. Serys136 U.S. 658, 690 (1978). Accordingly, the claims against
Wexford must be dismissedSee Love-Lane355 F.3d at 782. The Gd will further examine
whether the record supports a finding thatitiddvidual Defendants failed to provide adequate
medical treatment for Lagana’s conditions.
Il. Denial of Medical Care

In order to state an Eighth Amendment cldandenial of medical care, a plaintiff must
demonstrate that the actions thie defendants or their faikirto act amounted to deliberate
indifference to a serious medical nee&ee Estelle v. Gambl&29 U.S. 97, 106 (1976).
Deliberate indifference to a serious medical nesglires proof that, obgtively, the prisoner
plaintiff was suffering from a s®us medical need and that, subjectively, the prison staff was
aware of the need for medical aitien but failed to either providié or ensure the needed care
was available.Seelko v. Shreve535 F.3d 225, 241 (4th Cir. 2008).

Objectively, the medical conditn at issue must be serioukludson v. McMillian 503
U.S. 1, 9 (1992). A medical cottidin is serious when it is “sobvious that even a lay person
would easily recognize the necdgdior a doctor’s attention.”lko, 535 F.3d at 241 (citation
omitted).

The subjective component ramps “subjective recklessnessi the face of the serious
medical condition. SeeFarmer v. Brennan511 U.S. 825, 839-40 (1994). “True subjective
recklessness requires knowledge both of gemeral risk, and also that the conduct is

inappropriate in lighof that risk.” Rich v. Bruce129 F.3d 336, 340 n.2 (4th Cir. 1993¢g also

19



Jackson v. Lightsey75 F.3d 170, 178 (4th Cir. 2014)I]t is not enough tht an official should
have known of a risk; he or she must have &etual subjective knowledge of both the inmate’s
serious medical condition and the excessive peked by the official’'s action or inaction.”
Jackson 775 F.3d at 178 (citations omitted). If tleguisite subjective knowledge is established,
an official may avoid liability “if [he] respondereasonably to the sk, even if the harm
ultimately was not averted.”SeeFarmer, 511 U.S. at 844. “[M]any acts or omissions that
would constitute medical malpractice will not rise the level of deliberate indifference.”
Jackson 775 F.3d at 178. Thus, “[dieerate indifference is moredh mere negligence, but less
than acts or omissions done the very purpose of causing haonwith knowledge that harm
will result.” Scinto v. Stansberyy841 F.3d 219, 225 (4th Cir. 201€citation and internal
guotation marks omitted). Under this standard, a mere disagreement between an inmate and a
physician over the appropriatevéd of care does not establish an Eighth Amendment violation
absent exceptioh@ircumstances.ld. Further, the right to treatment is “limited to that which
may be provided upon a reasonable cost and tireis bad the essential test is one of medical
necessityand not simply that which may be considered medebkirable” Bowring v. Godwin,
551 F.2d 44, 47-48 (4th Cir. 1977).

Here, there is no evidence that Defendantsewdeliberately indiffeent to Lagana’s
serious medical needs or thas medical conditions were ignoretlagana’s medical records for
the three years preceding the filing of his Complaidicate that he was seen by medical staff,
either for scheduled visits or sick calls, ade28 times. During those visits, the medical staff
often reviewed his medication and attemptedddress his numerous complaints. Contrary to
Lagana’s assertions, nothingthme record suggests that medigator treatment was substituted

or discontinued without notice or cause, or ttraatment of his symipms was purposefully
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delayed. In the two months following Lagana’s filing of the Complaint, he submitted 73 sick
calls, and his complaints were addressed over theseaifirfour visits. Iappears that even until
now, Lagana continues to be monitored regulbaylynedical personnel for his chronic conditions
and he has access to the sick call process.

Moreover, an Eighth Amendment claim is not presented where, as here, Lagana alleges
that Defendants have not providdte exact medical treatment theg desires. As previously
indicated, “[d]isagreements beten an inmate and a physician over the inmate’s proper medical
care do not state a § 1983 ofaunless exceptional circistances are alleged.'Wright v.
Collins, 766 F.2d 841, 849 (4th Cir. 1985) (citiGgttlemacker v. Prasset28 F.2d 1, 6 (3rd
Cir.1970)). In this case, there are no exceptiomaimstances because as previously explained,
Lagana’s medical condition has been closely itooed by Defendants for at least the past three
years, and his treatment plan has been adjuswmatdingly. To the extent there were delays in
treating any of Lagana’s chronic pain, those delagse necessary so that needed medical tests
and imaging could be obtained for proper medieatinent. Lagana himself is also responsible
for some delay based on his refusal to attend safrtfee appointments scheduled. In any event,
the delays were not occasioned by a leskdisregard for Lagana’s suffering.

In light of the undisputed facts, Lagawcannot prevail on his claims and summary
judgment in favor of Defendants is appropriate.

[I. Punitive Damages

Punitive damages are allowed in an actioder 8 1983 when the defendant’s conduct is
shown to be “motivated by evil motive or inte or when it involves reckless or callous
indifference to the federally protected rights of other&&eSmith v. Wade461 U.S. 30, 56

(1983). There is no evidence on the face ofGeenplaint, and Lagana has offered none in
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rebuttal to Defendants’ Motion, dh the conduct alleged was thesult of reckless or callous
indifference to Lagana’s federalfyrotected rights. As such, Plaintiff is not entitled to punitive
damages.
V. Injunctive Relief

To the extent that Lagana seeks an opdleviding him independeriteatment, he seeks
injunctive relief. SeeECF No. 1. A preliminary injunain is an “extraordinary and drastic
remedy.” See Munaf v. GereB53 U.S. 674, 689-90 (2008). To aiota preliminary injunction,
a movant must demonstrate: 1) that he is likelgucceed on the merits; 2) that he is likely to
suffer irreparable harm in the abseraf preliminary relief; 3) thate balance of equities tips in
his favor; and 4) that an injutian is in the public interestSee Winter v. NaRes. Def. Council,
Inc., 555 U.S. 7, 20 (2008)fhe Real Truth About Obama.clnv. Fed. Election Comm'b75
F.3d 342, 346 (4th Cir. 2009Yacated on other ground$59 U.S. 1089 (2010jeinstated in
relevant part on remands07 F.3d 355 (4th Cir. 2010) (perrmam). “Issuing a preliminary
injunction based only on a possibility of irrepalea harm is inconsist¢ with [the Supreme
Court’s] characterization of injunctive religfs an extraordinary remedy that may only be
awarded upon a clear showitigat the plaintiff is entitled to such reliefWinter, 555 U.S. at, 22
(citing Mazurek v. Armstrong520 U.S. 968, 972 (1997)dr curiam)). Lagana fails to
demonstrate that he is likely to succeed on thdatsner that he is likely to suffer irreparable
harm absent preliminary injunctive relief frotlhis Court. From the medical records and the
declarations under oath pertaining to his cdrés clear that Lagana is receiving medical
attention for his complaints, although it may notthe exact treatment hhequests. Injunctive
relief is thus not appropii@ under these circumstances.

Conclusion
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The Court determines that no genuine isageto any material fact is presented and
Defendants are entitled to a judgment as a mattlemof Summary judgment shall be entered in

favor of Defendants by separate Order.

/sl
PETER J. MESSITTE
August 20, 2018 UNITED STATES DISTRICT JUDGE
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