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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RODERICK HAYES, *

Petitioner, *

V. * Civil Action No. GJH-17-1783
WALTER WEST and *

THE ATTORNEY GENERAL OF THE

STATE OF MARYLAND, *

Respondents. *

*k*k

MEMORANDUM OPINION

Self-represented Petitioner Roderick Hafie=d a Petition for Writ of Habeas Corpus
pursuant to 28 U.S.C. § 2254, dkaling his 2010 convion in the Circuit Court for Howard
County, Maryland for possession of a firearm bfglan, two counts of possession of a stolen
firearm, two counts of wearing, carrying, oansporting a handgun, and theft. ECF No. 1. On
August 24, 2017, Respondents filed anited Answer arguing thahe Petition istime-barred
under 28 U.S.C. § 2244(d). ECF No. 3.

By Order dated December 8, 201f7is Court stayed the mattpending the United States
Court of Appeals for the Fotlr Circuit's decision irMitchell v. Green, No. 17-7450 (4th Cir.),
which considerednter alia, whether a § 2254 petitioner was #at to statutory tolling of the
limitations period during the time& motion for modification was pendj in Maryland state court.
ECF No. 5. On April 17, 2019, the FaéuCircuit issued its opinion iNlitchell, holding that the

petitioner’s motion for sentencing reconsideration in tbase tolled the statute of limitations

! Hayes is incarcerated at Eastern Correctiorsdittiiion in Westover, Maryland, where the current
Warden is Walter West. Therefore, the Clerklsamend the docket with the proper Respondé&eae
Rumsfeld v. Padilla, 542 U.S. 426, 435 (2004) (stating tlat habeas challenges to present physical
confinement . . . the proper respondent is the wanfléme facility where the prisoner is being held).
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because it constituted an apation “for State post-convictiomr other collateral review with
respect to the pertinent judgntennder Section 2244(d)(2)Mitchell v. Green, 922 F.3d 187,
189, 198 (4th Cir. 2019).

Thereafter, Respondents flleorrespondence stating titlspite the holding iMitchell,
Hayes’s Petition is still untimelyECF No. 7. After the Courtfted the stay, ECF No. 8, Hayes
filed a reply arguing that a pendingption for review of his sentenae state court tolled his time
for filing the federal habeas Petition. ECF No. 9.

There is no need for an evidentiary heariSge Rule 8(a),Rules Governing Section 2254
Casesin the United States District Courts and Local Rule 105.6 (D. Md. 2018ge also Fisher v.
Lee, 215 F. 3d 438, 455 (4th Cir. 2000) (petitiomat entitled to a hearing under 28 U.S.C.
§ 2254(e)(2)). For the reasons that followe tRetition is dismissed, and a certificate of
appealability shall not issue.

Background

On February 23, 2010, Hayes was convictegpagsession of a fieem by a felon, two
counts of possession of a stolen firearm, two counts of wearing, carrying, or transporting a
handgun, and theft. Docket Entries at 3-6,FBo. 3-1. On April 9, 2010, he received an
aggregate sentence of $@ars of incarcerationld. at 10.

On April 14, 2010, Hayes filed rotice of appeal as well asmotion for modification of
sentence. ECF No. 3-1 at 10. On April 20, 20#0filed an applicatiofor a three-judge panel
review of his sentence pursuaot§ 8-302 of the Maryland Cod€riminal Procedure Articleld.

On April 27, 2010, the circuit coudenied his motion for modificatio Order, ECF No. 7-1 at
12. Although the circuit court initially conmed a panel to revieiayes’s sentence. at 11, the

court ultimately denied his request for a thyegge panel review by mginal order dated May



12, 2015, after determining that y#e’s application lacked thegttestation or acknowledgement
required by Md. Rule 4-344, specifically that he ustiod the discretion of the panel to increase
his sentencé.ld. at 16.

In an unreported opinion filed on May 4, 201t% Court of Speciahppeals of Maryland
affirmed Hayes’s convictiongdayesv. State, No. 442, Sept. Term 2010 (Md. Ct. Spec. App. May
4,2012). Hayes then filed a petition for writ of camri, which the Court ofppeals of Maryland
denied on August 21, 201Hayesv. Sate, 50 A.3d 607 (Table) (Md. 2012). Hayes did not seek
further review in the Supreme Couffee ECF No. 1 at 3.

On March 18, 2013, Hayes filed a petition for postviction relief in site circuit court.
ECF No. 3-1 at 11. After a heng on January 30, 2014, the postiiction court denied the
petition by memorandu opinion filed on September 19, 2014l. at 12. On October 29, 2014,
Hayes filed an applicatidior leave to appeal with the Court$pecial Appeals, and it was denied
as untimely. ld. at 12-13. Hayes did not seek further review in the Court of App&SatsECF
No. 1 at 4.

On June 9, 2015, Hayes filed a motion topen post-conviction proceedings. ECF No.
3-1at 13. On November 30, 201% ttircuit court denied the motido reopen, and no application
for leave to appeal was taken from that dehill.; ECF No. 1 at 5. Haydied a petition for writ

of habeas corpus in state circuit court on February 3, 2016. ECF No. 3-1 at 13. Following the

2 The circuit court authorized Hayes to execupgaper application, ECF No. 7-1 at 17, which he
did on or about December 11, 201d, at 28-29. Following a hearing, a new three-judge panel denied
relief by order dated June 26, 2018. at 31-35.

% From the circuit court docket, it appears ttiet motion to reopen post-conviction proceedings
was denied on November 6, 2015. Another ordes docketed on November 30, 2015, indicating that the
post-conviction case had been closed and the moticgofen “already denied.” ECF No. 3-1 at 13. In
an abundance of caution, the Court shall construe November 30, 2015 as the date of judgment.
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denial of the petition on March 23, 2016, Hayeaght further review inthe Court of Special
Appeals, which dismissed his appeal on Jily2017. Docket Entries, ECF No. 3-3.

On June 19, 2017, Hayes filed Ristition in this Court.See ECF No. 1 at 7Houston v.
Lack, 487 U.S. 266, 276 (1988) (holding that a prisorgulsmission is deemed to have been filed
on the date it was deposited in the prison mailirgiesy). He claims that his sentence violated
the Double Jeopardy Clause and constitutes e and unusual punishment, and that the trial
court abused its discretion in admitting a witngsdéntification testimony. ECF No. 1 at 6.

Discussion

The threshold issue in this case is the timsknef the petition. QOw if the Petition is
timely may the Court reach timeerits of Hayes'’s claims.

A one-year statute of limitatiorapplies to habeas petitioimsnon-capital cases for persons
convicted in state courtSee 28 U.S.C. § 2244(d)(1)all v. Kholi, 562 U.S. 545, 550 (2011).
Section 2244(d)(1provides that:

A 1-year period of limitation shall applyp an application for a writ of habeas

corpus by a person in custody pursuanth® judgment of a State court. The

limitation period shall run from the latest of--

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of ghtime for seeking such review;

(B) the date on which the impedimentfilong an application created by State
action in violation of the Constitutioor laws of the United States is
removed, if the applicant was preved from filing by such State action;

(C)the date on which the constitutionajhtt asserted was initially recognized
by the Supreme Court, the right has been wdy recognized by the
Supreme Court and made retroactivapplicable to cases on collateral
review; or

(D)the date on which the factual predeaif the claim or claims presented
could have been discovereddhgh the exercise of due diligence.

28 U.S.C.§ 2244(d)(1).



Pursuant to § 2244(d)(2), “ft¢ time during which a propgrfiled application for State
post-conviction or other collateral review withspect to the pertinejudgment or claim is
pending shall not be counted toward any periolihaifation under this subsection.” 28 U.S.C. §
2244(d)(2). The limitation period may also be subjectquitable tolling in appropriate cases.
Holland v. Florida, 560 U.S. 631, 645 (201htarris v. Hutchinson, 209 F.3d 325, 329-30 (4th
Cir. 2000).

Here, Hayes’s conviction became final foredit review purposes on November 19, 26012,
or 90 days after the Court of Appeals of Mand denied his petitiofor writ of certiorari.See
Sup. Ct. Rule 13.1 (requiring petitidor a writ of certiorarito be filed within 90 days of date of
judgment from which review is sought). Héefl his petition for postanviction relief in state
circuit court 119 days later, dvlarch 18, 2013, thus leaving 246 dayshe one-year period. The
limitations period remained tolled until Septeen 19, 2014, when the post-conviction petition
was denied.

Forty days after the denial of post-convicti@tief, Hayes filed an application for leave,
which the Court of Special Appeals dismissed as untinfadg Md. Rule 8-202(a) (“the notice of
appeal shall be filed within 30 g after entry of the judgment order from which the appeal is
taken”). Because the appliaati was untimely, it was not deemgmtoperly filed” pursuant to §
2244(d)(2) and therefore did nimtll the limitations period.See Evans v. Chavis, 546 U.S. 189,
191 (2006). Thus, between the date on which Blagheuld have but faieto file a timely

application for leave to appeal from the dewigbost-conviction relief, October 20, 2014, and the

4 Although Hayes filed a motion for modification séntence, it had no tolling effect because it
was denied on April 20, 2010, before the judgmertooiviction became final ddovember 19, 2012, and
the limitation period had not yet begun to run.



date on which he filed a motion to reopen pastviction proceedings, June 9, 2015, another 232
days elapsed, leaving 14ydan the one-year period.

The limitations period remaga tolled until Novembe80, 2015, when the circuit court
denied Hayes’s motion to reopen. yida did not file an applicatidior leave to appeal from that
judgment and, therefore, the eyear clock began to run agabn December 31, 2015. Hayes
filed a state petition for a common law writ oftleas corpus 34 days later, on February 3, 2016,
by which time the one-year periddr filing a Petition in fededacourt had expired by 20 days.
Between the date on which the circuit court issteednappealable orddenying the state habeas
petition, March 23, 2016, and the date on which Hayes filed the Petition in this Court, June 19,
2017, another 453 days elapsed. In sum, Hayed&ral habeas Petition was filed 473 days too
late.

In his reply, Hayes contendsattthe one-year period shouldvieebeen tolledrom the time
he filed his application for a three-judganel review on April20, 2010, and the time the
application was heard and ultitely denied, June 26, 2018. Haigeinitial appication, however,
was defective because it lackib@ attestation or acknowledgemeaquired by Md. Rule 4-344.
Therefore, it was not “propserlfiled” pursuant to 8 2244(d)(2) and did not toll the limitations
period. See generally Artuz v. Bennett, 531 U.S. 4, 8 (2000) (holding that the “properly filed”
criterion is satisfied when a staapplication is filed in compliance with applicable laws and rules
governing filings, including those that prescritiee form of the document”). Although Hayes
filed a valid second application on December2ll,7, the one-year limitations period had elapsed
by that time.

The Petition is time-barred under 28 U.S.C. § 2@14As Hayes has not stated a basis for

equitable tolling, the Pdibn shall be dismissed.



Certificate of Appealability

When a district court dismisses a habeadipetia certificate of appealability may issue
“only if the applicant has made a substantial Shgvof the denial of @onstitutional right. 28
U.S.C. § 2253(c)(2). When a petition is deniedprocedural grounds,dtpetitioner must show
that reasonable jurists “would fintd debatable whether the petiti states a valid claim of the
denial of a constitutional right” and “whether the dedtcourt was correct in its procedural ruling.”
Sack v. McDaniel, 529 U.S. 473, 478 (20003¢e Buck v. Davis, 137 S.Ct. 759, 773 (2017).
Because Hayes fails to satisfy this standard, the Court declines to issue a certificate of
appealability. Hayes may still request that the United Stabest ©f Appeals for the Fourth
Circuit issue such a certificat&ee Lyonsv. Lee, 316 F.3d 528, 532 (4th Cir. 2003).

Conclusion
For the foregoing reasons, the Court will dismiss the Petition for Writ of Habeas Corpus

and decline to issue a certificate opaplability. A sepata Order follows.

Septembei4, 2020 Is/
Date GEORGE).HAZEL
UnitedState<District Judge



