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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

U.S. COURTHOUSE
6500 CHERRYWOOD LANE
GREENBELT, MARYLAND 20770
(301) 344-0627

CHAMBERS OF
GINA L. StmMs
UNITED STATES MAGISTRATE JUDGE

April 11, 2018
VIAELECTRONIC FILIN G
John A.Axtell Douglas B Riley
ACI Law Group PC Treanor Pope and Hughes, P.A.
6 Centerpointe Dr. Ste. 630 500 York Road
La Palma, CA 90623 Towson, MD 21204
Fatmata Barrie, Resident Agent Edward Field Simon
13129 Larchdale Road, Suite 1 P.O. Box 4284
Laurel, Maryland 20708 Annapolis, MD 21403

Re: Wells Fargo Bank, N.A. \Dorman Lang Technology Equipment, LLC at.
Civil Action No.: TDC-17-2007

DearCounsel and Ms. Barrie:

A copy of the"Report and Recommendat&inrendered in the aboweaptioned case is
attached. Any objections you wish to make thereto must be madating and within 14
dayspursuant to Federal Rule of Civil Procedure 72(b)(2) and Local Rule 301.5(b).

After the time for filing written objectios has expired, Judge Theodore D. Chuang will
review the “Report and Recommendations” regardless of whether you have filéeh w
objections to it. If you should fail to file written objections within the time sahfabove (or
within the time of any xension specifically granted by the Court) and Judge Chuang
subsequently adopts the Report and Recommendations, you will have lost your righedb a
the findings and conclusions set forth therein to the United States Court of Appetig for
Fourth Circuit, except upon grounds of plain error.

Very truly yours,
Is]

Gina L. Simms
United States Magistrate Judge

Attachment
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
WELLS FARG O BANK, NA,
Plaintiff ,
V.

Civil Action No. TDC-17-2007

DORMAN LONG TECHNOLOGY
EQUIPMENT, LLC ,

Defendant
and
EROOM CHEM AND TECH ,

Defendant
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REPORT AND RECOMMENDA TIONS

This “Report and Bcommendaticst addressethe “Consent Motion foEntry of Default
and Default Judgment AgainStaimant/Defendant Dorman Long Technology Equipment, LLC”
(“Consent Motion”) seeECF No. 20, which wasdfiled by Defendah Eroan Chem and Tech
(“Eroom”). The Consent Motion also includes a request for an award of attorney’stdees
Plaintiff Wells Fargo Bank, N.A. (“Wells Fargo”).

Pursuant to 28 U.S.C. § 636, and Local Rule 301.5(b), the Honorable Theodore D.
Chuang referred this matter to me to issueport and make recommendatiorisbelieve that
the issues have been fully briefed, and do not believe that a hearing is necéssatyRule
105.6. As set forth more fully beloy ultimatelyrecommend that the Court grant the Consent

Motion andother relief requested



Factual and Procedural Background

On July 19, 201 7Rlaintiff Wells Fargo filed a complaint in interpleader and a motion for
entry of order of interpleader, pursuant to 28 U.8% 1335, 2361 and Federal Rule of Civil
Procedure 22against Dorman Long Technology Equipment, LLC (“Dorman Long”) and Eroom
(collectively the “Defendants”)ECF Ncs. 1, 5 The complaint(“Interpleader Complaint”)
related to $140,458.00 wired from d&room accountto a Dorman Longaccount. In the
complaint, Wells Fargallegedthat the Defendants asserted “hostile, conflictangd mutudy
exclusive” claims to the fundédisputed funds”) Thus Wells Fargoa stakeholderneeded the
Court to determine ownership tife disputedfunds, as well as to discharge the bank from any
liability upon their deposit into the Court’'s RegysECF No. 1, 11 5-7.

According to the complaint, Dorman Long is a Maryland limited liability compaitly a
principal office in Laurel, Marylandand it opened a business checking account (“Accont
***5188") at the bank in January 201 ECF No. 1, 11 2, 7Eroom is a Scoin Korean ompany
that on March 10, 2017, initiated a wire transfer of $140,458 from a Korean bank to Account
No. ***5188. Id. 11 3, 6. After Wells Fargo credited the moma&p Dorman Long’s account,
Eroom notified the bank that the account information provided for the wire transfer was
inaccurate, resulting in théisputedfunds being disbursed to the wrong accouBtoom also
provided Wells Fargo with a copy of an internet crime complaint that it filed witlr¢ldeal
Bureau of Investigation in which it reported the hackingvok transfesrelated information.

Id. 111 811. ThereafterWells Fargo placed a hold upon thisputedfunds, and asked Dorman
Long to athorize their return to Eroonid. On May 24, 2017, Dorman Long told Wells Fargo
that the$140,458 wagroperly credited to its account, and that it did not authorize their return to

Eroomld. T 13.



On July 20, 201'ANVells Fargassued a summons aattachedts interpleader complaint
and motion hereto ®© Dorman Long,which were personally served upon Dorman Long’s
Resident Agent-atmata Barrieon July 21, 2017. ECF Nos. 8, 9.

On August 72017, Eroom filed its answer to the interpleader compldmits answer,
Eroom maintained that it had purchased products from a company called LD&afsy gnd that
payment for those products had been processed through @€ign bank accounECF No.

13, 1 20. However,Eroom further alleged thatn or before March 8, 2017, upon information
and belief, “Dorman Long through its agents or employees maliciously hacked Dx@ts L
[email system], and phisied Eroom and emailed it a fraudulent and forged letter purportedly
from LDC directing Eroomto wire trarsfer future paymentslue to LDCto Account No.
***5188. Id. 1 20-22.

On September 8, 2017, Eroom fildte Consent Motionand supporting memorandum
thereto, including attached affidavitS8CF No. 20. In the motion Eroomreiterated its earlier
claim thatit was the victim of email phisng/wire fraud perpetrated by Dorman Ilgpn ECF
Nos. 201, 202, 203. Eroom also requested that the Court: (a) enter default and default
judgement against Dorman Long; (b) permanently discharge Wells Baany and alliability
as to the $140, 458 interpleadefunds (c) restrain and enjoikroom, Dorman Long, and “any
other potential claimanttom instituting any other action against Wells Fargo with respect to the
disputedfunds; (d) enter an order awarding Wellgargo attorney’s fees in the amount of
$750.00, to be deducted from the fun@9;enteran order that Wells Fargo disperse the disputed
funds, minus the $750.00, to Eroom; andefijera declaration that “Eroom is the 100% owner
of the disputed funds held by Wells Fargo in Account 5188 and no other person or entity has an

claim or interest to the funds.ECF No0.20 1 6. As a basis for its requests&room argued



that Wells Fargo had personally served the Interpleader Complaint upon Dormgls Lon
Registered Agent on July 21, 2017, and thatiiee datdor Dorman Long Answer was August
11, 2017. Therefore, the Court should enter the default of Dorman Long. ECF No. 20-1.

On September 25, 2017, Eroom filedNotice of NonOpposition to Consent Motion for
Entry of Default and Default Judgmenéigainst Dorman Long, in which Eroom noted that
Dorman Long had not filed an opposition by September 22, 2017, as required by the Local Rule.
ECFNo. 21.

On March 22, 2018, the Honorable Theodore D. Chuang granted ikVp#st Fargo’s
“Motion for Entry of Order of Interpleader,” directing Wells Fargo to dépbe disputed funds
into the Court’s Registryand discharging Wells Fargo from any liability upon that deposit. ECF
No. 23.

Wells Fargo’sretained possession of the disputed fundécénount No. ***5188 until

April 2, 2018, the date that it deposited $140, 458 into the Court’s Registry. ECF No. 24.

Il. DiscussionRelated to Disputed Funds

A. Interpleader

In general, an interpleader action proceeds in two stages: first, a distnidt must
determine whether a stakeholder has “properly invoked interpleader;” and sddhedcourt
determines that ietpleader is proper, then the court can direct the disputed funds to be deposited
with the Clerk of the Court and “dismiss the stakeholder with prejudice and dischixoge all
liability with respect to thgdispuied funds and prohibit the claimantsdm initiating or
pursuing any action or proceeding against the stakeholder regarding theefdligmats].” Wells
Fargo Bank, N.A. v. Easthar®ase No. CV DK€L6-0386, 2016 WL 2625281, at *2 (D.Md.

May 9, 2016). It is during this second phase of the action that, generally, taissugs a



scheduling order and “the case continues between the claimants to deternimesfiegtive
rights” which usually signifies that the claimants engage in “normal litigatiorcgsses,
including pleading, discovery. .. Eastham 2016 WL 2625281, at *2 (citingnited States v.
High Tech. Prods, Inc497 F.3d 637, 641 {6Cir. 2007)).

As stated previously, Judge Theodore D. Chuang granted Wells Fargo’s motiatryor e
of an interpleader ordedirected Wells Fargo to deposit the funds into the Court Regestd,
discharged Wells Fargo from liability.assume that as a corollaxyECF No. 23, Judge Chuang
also intended torealign the remainingnterpleaderparties, Eroom and Dorman Long, as
adversariesSeeEastham, supra2016 WL 2625281 at *5 (interpleader defendant’s motion for
default against other defendant “could not be resolved in the present posturefiimgmai
parties had to be realigned as adversaries befotkefuproceedings could occulgee also
Manufacturers & Traders Trust Co. v. Del Conca USA, Inc. eiGase No. CV GJH 6-3346,
2017 WL 3175567, at **1 (D.Md. July 25, 2017)o the extent that the realignment has not
occurred, | respectfully recommend that the districtricaealign the parties. Thus, the
Interpleaderaction would proceed with Eroom as the Plaintiff and Dorman Long as the
Defendant.

Assuming the realignment of the parti@s question arises as to whether or not, as a
practical matter, the second stage of an interpleader action car-acguthe normal litigation

process—because Dorman Longiis default.

B. Default Judgment
Rule 55 of the Federal Rules of Civil Proced(ffieedR.Civ. P?) governs entries of

default and default judgments. Upon motion opaaty, Rule 55(a) provides tha default



judgment can be entered when a defendant fails to “plead or otherwise idedendrdance with
[Rule 55].” United States v. Morad673 F.2d 725, 727 {4Cir. 1982).

In considering a motion for default judgment, a district caggmerally engages in a
two-step process. First, the court accepsstrue the welpleaded factual allegations in a
complaint, other than those pertaining to damag8esRyan v. Homecomings Fin. Netwp#63
F.3d 778, 78@1 (4" Cir. 2001);see alsded.R.Civ.P. 8(b)(6). If a party’s factual allegations are
unchallengeda district court hagliscretion to grant default judgmenthere a defendant is
unresponsive SeefFed. R. Civ. P. 55(afb); see alspDisney Enters. v. Deland46 F. Supp. 2d
402, 40506 (D. Md. 2006)(holding that entry of default judgment was proper because
defendant had been properly served vattomplaint and did not respond, even after plfsti
tried repeatedly to contact hipS.E.C. v. LawbaugIB859 F. Supp. 2d 418, 422 (D. Md. 2005)
(concluding that default judgment was appropriate because defendant wagpdosanes for
more than a year” after denial of his motion to dismiss, even though he was propetiyvsich
plaintiff's motions for entry of default and default judgment).

Second, if a court finds that the movingtyehas established liability, then it must make
an independent determination of damagdegan 253 F.3d at 780-81.

1. Liability

This case is factually similar tDel Conca USA, Inc. v. Aker€ase No. CV GJHG6-
3346,2017 WL 360535 (D.Md. August 18, 2017 Del Conca Defendant Akers was served
with an interpleader complaint, however he never responded to that complaint or the motion for
default judgment. Undehosecircumstances, the district court directed the Clerk of the Court to
enter default against the defendant, after which point the defestknfailed to enter his

appearance or assert entittement to tispuded funds. The court ultimately held that the



defendant forfeited any claim to the funds, and found that the plaintiff was entitieel fonds.
Del Conca 2017 WL 360535, *2 (citingnter alia, Protective Life Ins. Co. v. Tinneio 2:14-
CV-02251TMP, 2015 WL 1402464, at *4 (N.D. Ala. Mar. 25, 201Bpting that “the law
seems to hold that a default judgment may be entered against any named and sepleadiet
defendant who fails to respond to the interpleader complase®;als Am. Nat'| Bank & Trust
Co. of Chicago v. Alps Elec. CiNp. 99 C 6990, 2002 WL 484845, at *2 (N.D. Ill. Mar. 29,
2002) (finding that defendant was “clearly entitled” to have his motion for default judgme
granted against one of two other defendants méither answered nor appeared)).

In this case, | find that no evidentiary hearing is necessary and instead rdig on t
affidavits and other evidence of record to make my recommendatiomd that Dorman Long
has defaulted. Wells Fargo served Dorman Long with the Interpleader Congplaindy 20,
2017,almost nine months ago. ECF No.-20 An Answerto the Irterpleader Complaint was
due on or before August 11, 201ECF No. 201. Subsequently, Erootnas certified that ihas
served all of its pleadings related to the interplead@onon Dorman Long’s Registered Agent
consistent with Local Rule 102.1(c) and Fed.R.Civ. P. 4(h)(1), 5(b)(2R€3ECF Nos. 20, 21.
To date Dorman Long has neither entered its appearance matter, nor filed an Answer or
otherwise defended against the actigkccordingly, | respectfully recommend that default and
default judgment be entered against Dorman Long, and that its claim to irdettpdedisputed
funds is hereby extinguished.

In addition basedn the undisputed evidence supported by affidalitscommend that
the Court declare that Eroom is the owner of the disputed fufalthermore, to the extent that
the Court does ndielieve thatts March22, 2018 Order discharging WWeFargo from liability

precludesEroom and Dorman Long from suing Wells Fargo, | recommend that the Court



restrain and enjoin Eroom and Dorman Long from instituting any other action agéstist
Fargo with respect to the disputed furids.

2. Damages

Fed.R.Civ. P. 54(c) limits the type and amount of damages that may be entereditis a res
of a party’s default to the amount that is demanded in a party’s pleadings.

In this case, | find that Eroom’s Interpleader complaint is-pledl and supported by
affidavits establishing the amount of $148,458ee ECF Nos. 201, 202, 203, and that no
evidentiary hearing is necessaiyee Pentech Fin. Servs., Inc. v. Old Dominion Saw Works, Inc.
No 6:09CVv0004, 2009 WL 1872535, at *2 (W.D. Va. June 30, 2089)rt did not conduct an
evidentiary hearing on damages following a default judgment where moving Judnnitted
affidavits and printouts establishing amount of damages sougdlhi)s, | recommendhat the

Court entean award of damages tine amount of $140,458 in favor of Eroom.

IV. Attorney’s Fees

Neither Fed.R.Civ.P22 nor 28 U.S.C. 881335, 2361 mens@warding attorney’s fees
or costs in an interpleader action. However, district courts bavad discretion to award
“reasonabléattorney’s feesand costs, and can deduct that amount from funds deposited into the
Court’s Registry. See Wells Fargosupra, 2016 WL 2625281,at *4 (citation omitted);
Manufacturers & Traders Trust Co. v. Del Conca USA, Inc. eswgrg 2017 WL 3175567at

*3; Bank of Am., N.A. v. Jericho Baptist Church Ministries, ,I@ase No. CV PX 152953,

'In the Consent Motion, Eroom also requests that the Court restrain and enjoin “any other
potential claimant from instituting any other actions against Wells Fargoresitect to the
disputed funds.” ECF No. 20, p. 2. To date, neither Eroom nor Wells Fargo has identified “any
other potential claimant” to the funds in Account No. ***5188. Nor has either party artidulat
any legalbass for the propriety of an injunction against afjure potential claimant that is not

a party to the instant interpleader actigdbompare28 U.S.C. § 2361 refers to all “claimants” in

an interpleader action. As a practical matter, however, based on the fduits cdse, | find
Eroom to be the owner of the disputed funds.
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2017 WL 319521, at *1 (D.Md. Jan. 23, 2017). The rationale underpinning awards of fees and
costs is that it is appropriate “because the stakeholder is considered to berneltplg parties
to an efficient resolution of thagpute in a single court.’Jerichq 2017 WL 319521, a?2. In
addition, an attorney’s fee award should be “properly limited to the preparationpstitien for
interpleader, the deposit of contested funds with the court, and the preparation ofethe ord
discharging the stakeholdeid., at *2.

In this case, | find that Wells Fargo is seeking only $7508ttorney’s feesWells
Fargo preparedhe interpleader complaint, depesitthe contested fundsto the Court’s
Registry, andthe drafted amrder. In addition, Dorman Long cannot show prejudice because it
has failed to respond to this interpleader actibarthermore Eroom has consentedttee award
of attorney’sfeesto Wells Fargao be deducted from the $140,458 in disputed fur€iSF No.
20. Finally, the award sought is reasonable because it is a modest percethagetaf amount
of disputed funds (less thad4c). SeeAetna Life Ins. V. Outlawd11l F.Supp. 824, 827 (D.Md.
1976) (awarding interpleader stakeholder $784.32 out of a disputed fund of $18&1m0);ife
Assur.Co. of Canada466 F.Supp.2d 714, 717 (W.D. Va. 2006) (awarding interpleader in the
amount of $3,200 out of a disputed fund of $41,175.46).

Accordingly, | recommend that Wells Fargo be awarded attorney’srfeke amount of

$750.00, to be deducted from the disputed funds.

V. Conclusion
In sum,| respectfully recommend thdtat the Court:
1) Realign the parties, such that Eroom is the Plaintiff and Dorman Long is tbed2at;
2) Enter default and defaujudgment against Dorman Long, afidd that its claim to

interplead the disputed funds is hereby extinguished;



3) Declare Eroom the owner of the disputed funds;

4) Restrain ancdpermanentlyenjoin Eroom and Dorman Long from instituting any other
action against Wks Fargo with respect to the disputed funds;

5) Enter an award of attorney’s fees and costs in the amount of $750.00 in favor of Wells
Fargo;

6) Order that the $750.00 be deducted from the $140,458 currently in the Court's Registry
and paid to Wells Fargo;

7) Order that the remaining $139,708 be paid to Eroom as damages.

April 11, 2018 Is]
Gina L. Simms
United States Magistrate Judge
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