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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND
CLAYTON CALVIN GRIFFIN, Jr.,
Petitioner
V.
RICKY FOXWELL, Warden and Civil Action No. TDC-17-2225
BRIAN E. FROSH,
The Attorney General of
the State of Maryland

Respondents.

MEMORANDUM OPINION

PetitionerClayton CalvinGriffin, Jr.,an inmate at th&astern Correctional Institution in
Westover, Marylandhasfiled aselfrepresente@etition foraWrit of Habeas Corpus pursuant to
28 U.S.C. 8254. Griffin challenges the validity of his conviction after a jtmgl in the Circuit
Court for CharlesCounty, Marylandon chargesf sexual solicitation of a minor, sexual child
abuse, incest, and thigkgree sex offenseRespondentisavefiled an Answer.Upon review of
the submitted materials, the Court findsat nohearingis necessary. SeeRule 8(a) Rules
GoverningSection 2254 Cases in the United States District C§i@&xtion 2254 Rules))D. Md.
Local R. 105.6. For the reascset forth below, the Petition will ISMISSED andENIED.

BACKGROUND

OnDecember 16, 201 Griffin was indicted in the Circuit Court f@harlesCounty(“the
Circuit Court”) on charges of sexual child abuse and related counts arising from encounters with

his stepdaughtehattook place from July 1, 2010 to November 5, 200h May 16, 2012, a jury
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convictedGriffin of sexual solicitation of a minor, sexual child abuse, incest, anddegcee sex
offense for which he received a total sentenc&%fears ofimprisonment.

Ondirectappeal to the Court of Special Appeals of Maryland, Griffin argued {thathe
trial court erred by admittingpto evidence a portion of the victim’s diai2) the trial court erred
by decliningto severGriffin’s solicitation charge from the remaining counts; {3 trial court
erred ingiving the jury a destruction of evidenitestruction (4) the trial court erred bgskinga
“CSlI-type” voir dire question to prospective jurors; al) Griffin’'s sentences for thirdegree
sex offense and incesihouldhave beemergel. See Giffin v. State No. 1099, Sept. Term 2012,
dip op. at 22 (Md. Ct. SpecApp. Aug. 7,2014)(“Direct Appeal Op.”) Ans.Ex. 8, ECF No. 5
8. OnAugust 7, 2014, the Court of Special Appeals affirmed Griffin’s convictions.

In a timely petition for a writ of certiorari to the Court of Appeals of Maryland, Griffin
argued that his consecutive semtes for thirddegree sex offense and incest shcwdgebeen
mergeal andthat his trialcounsel should have raised the issue of merger during trial in order to
preserve the argument for appe@in November 20, 2014, the Court of Appeals del@eifin’'s
petition. Griffin v. State 103 A.3d 594 (Table) (Md. 2014).

OnJuly 1, 2015Griffin filed a petition for postonviction relief pursuant to the Maryland
Uniform Postconviction Proceduréct, Md. Code Ann., Crim. Proc8§ 74101 to 7301
(LexisNexis2018) raising several issue#t theOctober 3, 2016earing on the petitiomowever,
Griffin confirmedthat he wished to proceeaxhly on one issue, whether trial counsel rendered
ineffective assistance by failing to presefeeappellate review the objection to the trial court’s
CSktype voir dire question.See State v. GriffjiNo. K-11-1247at 2 n2 (Cir. Ct. Charles Cty.
Dec. 7, 2016)"“State PosConviction Op.”) Ans. Ex. 11,ECF No. 511. OnDecembei7, 2016,

the Circuit Court denied Griffin’s petition. The Court of Special Appeasummarily denied
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Griffin’'s application forleave to appeal the rulimgn May 1, 2017, with the mandate issuing on
May 31, 2017.
DISCUSSION

On July 27, 2017Griffin timely filed the present Petitiom this Courtassertinghree
arguments for relief First, Griffin claims thatthetrial court erred when it instructed the jury on
destruction of evidenceSecondhe contendshat the trial court erred by admitting the victim’s
diary entryinto evidence. Third, heassertghat his trial counsel was ineffective for failing to
properly object taa CSktype voir dire question. In their AnsweRespondentargue thathat
Griffin’s first andsecondclaimswere procedurally defaulted and that all three argumanks
merit. Griffin hasnotfiled a Reply
l. Legal Standard

A federal petition for a writ of habeas corpus may be granted only for violations of the
Constitution or laws of the United StateZ8 U.S.C. § 2254(a) (2018T.he federal habeas statute
sets forth a highly deferential standard for evaluating state court rulings, under takecbosirt
decisions are tbbe given the benefit of the doubtBell v. Cone543 U.S. 447455 (2005);see
Lindh v. Murphy 521 U.S. 320, 333 n.7 (1997\ federal court may not grant a writ of habeas
corpus unless the state cosrdjudication on the merit$)(resulted in a decision that was contrary
to, or involved an unreasonable application of, cleastpldished federal law, as determined by
the United States Supreme Court; or (2) resulted in a decision that was based on anabiecas
determination of the facts in light of the evidence presented in the state court procetli
U.S.C. § 2254(d). 4] a federal habeas court may not issue the writ simply because [itlidescl
in its independent judgment that the relevant statet decision applied established federal law

erroneously or incorrectly.Renico v. Left559 U.S 766, 773 (2010) (quotiNglliams v. Tayloy
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529 U.S. 362, 411 (2000))The state cours application of federal law must Bebjectively
unreasonable.ld. (quotingWilliams, 529 U.S. at 409)Furthermore, unde§ 2254(d)(2), a state
court factual determination is not unreasble merely because the federal habeas court would
have reached a different conclusion in the first instéanédéod v. Allen558 U.S. 290, 301 (2010)
(citation omitted). The fact thatreasonable minds reviewing the record might disagree about the
finding in question” is not enough to deem a state court’s factual determination unreasimhable.
. Procedural Default

As a thresholdmatter Respondents argue th@riffin is procedurally barred from
presenting twaf his claimsbecause he did not exhaust them in state @maho longer has the
right to do so A petitioner seeking habeaslief in federal court generally must exhaust the
remedies available in state cou8 U.S.C.8 2254(b)(1)0’Sullivan v. Boerckeb26 U.S. 838,
842 (1999).This exhaustion requirementgatisfied by seeking review of the claim in the highest
state court with jurisdiction to consider ttlaim. See28 U.S.C§ 2254(c).For a persogonvicted
of a criminal offense in Maryland, exhaustion may be accomplistieer on direct appeal or in
postconviction proceedingslo exhaust a claim on direct appeahon-capital cases, a defendant
must assert the claim in an appeal to the CduBpecial Appeal®f Maryland and then to the
Court of Appeals of Maryland by way of a petition for a writceftiorari. SeeMd. Code Ann.,
Cts. & Jud. Proc88 12-201, 12301 (exisNexis 2013). To exhaust a clainthrough post
conviction proceedings,@efendant must assert the claim in a petition filed irCiiheuit Court in
which the inmate was convicted within 10 years of the date of senterfs8geld. Code Ann.,
Crim. Proc.88 74101 to 7103. After a decision on a pesbnvictionpetition, further review is
available through an application for leave to appeal filed with the Court of Specialé\pige §

7-109. If the Court of Special Appeals denies the application, there is no festtesv available
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and the claim is exhaustetd. Code Ann., Cts. & Jud. Prog.12-202. Here, Griffin presented
his claims relating to thgiry instruction on the destruction of evideraed the admissiornnto
evidenceof the victim’s diaryon direct appeal to the Court of Special Appebig hedid not
asserthem in his petition for a writ of certiorato the Court of Appeals of Maryland-e also
failed to pursue these claims in his state petition for-pasviction relief. Thus, Griffin failed to
exhaustwvailablestate remedie®lating b these claims.See Longworth v. Ozmjrg&77 F.3d 437,
448 (4th Cir. 2004) (declining to review a claim not raised in a pefitioa writ of certiorari to
the relevantstate Supreme ColrtWilliams v. Steiner213 F. Supp. 600, 602 (D. Md. 1963)
(finding thatthe petitioner failed to exhaustate remedies because he “did not raise the question
in his post conviction proceeding”).

Whena petitioner has failed to present a claim to the highest state court with jurisdiction
to hear it, whether by failing to raise the claim on direct appeal or in post-convicti@egnugs,
or by failing to timely note an appeal, the procedural default doctrine apj8es.Coleman v.
Thompson501 U.S. 722, 7480 (1991) (failure to note a timely appediiurray v. Carrier, 477
U.S. 478, 48P1 (1986) (failure to raise a claim on direct appedl)rch v. Mottram 409 U.S.
41, 46 (1972) (per curiam) (failure to raise a claim during-posvicion proceedings). As
relevant here, a procedural default occurs when a habeas petitioner fails td sublawgsailable
state remedies and “the court to which the petitioner would be required to preseainissiic
order to meet the exhaustion requirement would now find the claims procedurally b&nesat.d
v. Pruetf 134 F.3d 615, 619 (4th Cir. 1998) (quotidgleman 501 U.S. at 735 n.1). At this point,
the deadline to file a petition for a writ of certiorari in the Maryland Court of Appead dng
since passedeeMd. Rule 8302, and Griffin may not file a second and successive state petition

for postconviction relief seeMd. Code Ann., Crim. Proc. §X103a). His claims relating to the
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destruction of evidence jury instruction and the admission of the diary evidence afer¢here
procedurally defaulted.

If a procedural default has occurred, a federal court may not address the freestate
prisoner’'s habeas claim unless the petitioner can show (1) both cause foatheatef prejudice
that would result from failing to consider the claim on the meoit§2) thatthefailure to consider
the claim on the merits would result in a miscarriage of justice, specifically, thiettomwf one
who is actually innocentSee Murray 477 U.S. at 49896; Breard, 134 F.3d at 620. “Cause”
consists of “some objective factor external to the defense [that] impeded Itoafieds to raise
the claim in state court at the appropriate timBreard 134 F.3d at 620 (quotingurray, 477
U.S. at 488).To demonstrate prejudicthe petitioner must show “not merely that the errors at his
trial created a possibility of prejudice, but that they worked to his actual and substantia
disadvantage, infecting his entire trial with error of constitutional dimensiddsited States v.
Frady, 456 U.S. 152, 170 (198%eeMurray, 477 U.S. at 494As to the second exception, under
which a petitioner may obtain review of procedurally defaulted claims if the cdieWwithin the
‘narrow class of cases . . . implicating a fundamental miscarriage of jlisSchlup v. Delp513
U.S. 298, 31415 (1995) (quotingicCleskey v. Zantd99 U.S. 467, 494 (1991 )ruch cases are
generally limited to those for which the petitioner can show that “a constitutionati®mohas
probably resulted in the conviction of one who is actually innccétirray, 477 U.S. at 496.

Neither exception to the procedural default bar applies. As to cause and prejothiing
in the record suggests that Griffin’s procedural defaultduasto external circumstargeGriffin
also presents no new evidence to support his claim of innocence. Where Griffin has provided no
basis for excusing his procedural default, his claims of trial court err¢ingeta the destruction

of evidencgury instructionand the admission die diaryevidenceare not properly before this
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Court and will be dismissed.In the alternativeas discussed below, even if they were not
procedurally defaulted, these claims dbon the merits.
[I1.  Destruction of Evidence

Griffin argueghat the trial court erred when it gaairy instruction orthedestruction of
evidence The instruction related to the alleged destruction of text messages sent loyt&tlie
victim, his stepdaughtefThe text messages wdmind on the victim’s cell phone and included a
text in which Griffin wrote to herhello sexy” 5/15/12 Trial Tr. at 186Ans. Ex. 3, ECF No. 5
3. In other messages, including some sent in the presence of an investigating detextive, sh
expresseadoncern that she may be pregnantl asked him if he had worn a condom when they
had sex. In his testimony, Griffin acknowledged that he sent the text messages andaidat he t
her to erase themWhen law enforcement seiz&fiffin’s cell phone, whiclhad the same phone
number as the one from which Griffin sent texts to the victim, the texts were no longst jpres
that phone. The Government argued that this evidence supported the inference that Griffin had
deleted the text messages to dgsteidence and thus constituted evidence of consciousness of
guilt.

Based on this evidencte trial court gve the following instruction:

You have heard that the Defendant destroyed evidence in thisRasteuction of

evidence is not enough by itself to establish guilt but may be considerét

evidence of guilt.Destruction of evidence may be motivated by a variety of factors

some of which are fully consistent with innocence. You must decideviiether

the Defendant destroyed the evidence in this case. If you find that the Defendant

destroyed evidence in this case then you must decide whether that conduct shows a

consciousness of guilt.
5/16/12 Trial Trat 15, Ans. Ex. 4, ECF No. 5-4.

At trial, defense counsel objected to the instruction on the grounds that the evidence was

limited to the fact that Griffin and the victim had engaged in texting, there was reneeithat
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his cell phone automatically saved text messages, there was no didectcevihat he destroyed
text messages, and Griffin had stated that he was having trouble with his pghoffe. now
argues thathe instruction violatedue process because the trial court did not identify for the jury
the specificevidence that was supgedly destroyed, and there was insufficient evidence that he
had actually destroyed the text messages at.igsurea jury instruction to violate due process, the
guestion is whether there is a “reasonable likelihood that the jury applied thagéditstruction
in a way that violates the ConstitutionMiddleton v. McNejl541 U.S. 433, 437 (2004) (quoting
Estelle v. McGuirg502 U.S. 62, 72 (1991) Viewed in the context of the overall chargeniist
have “so infected the entire trial that the resulting conviction violates due protets

Under Maryland law, “[a] person’s behavior after the commission of a crinyebma
admissible as circumstantial evidence from which guilt may be inférrédomas v. Staje312
A.3d 1050, 1055 (Md. 2002). Such “consciousness of guilt” may be established by circumstantial
evidence, including evidence of “destruction or concealment of evidencke.” Evidence of
consciousness of guik admissibléf it sugports the inferences that the relevant conduct exhibited
consciousness of guilt, that the consciousness of guiltdetatbe crime charged, and that actual
guilt could be inferred from such consciousness of gB#teid. at 1056. Federal law also psrits
evidence of, and instructions relating to, consciousness of @&iée.g, United States v. Jeffers
570 F.3d 557, 5669 (4th Cir. 2009) (upholding a juipstructionstating thathe jury could infer
consciousness of guilt from the defendarttscealmentof his identity; United States v.
McDougald 650 F.2d 532, 533 (4th Cir. 1981) (recognizing that jury instructions regarding
evidence of a defendant’s consciousness of guilt have “long been accepted” by federal courts

(citing Wilson v. United tates 162 U.S. 613, 620-21 (1896)).
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In holding on direct appeathat the trial court neither erred nor abused its discretion by
instructing the jury on the destruction of evidence, the Co8petial Appealproperly relied on
Thomasandfound that thevidenceavas “sufficient to warrant the trial court giving thestieiction
of evidence instructidnbased on the evidendbat Griffin and the victim had exchanged text
messagesncluding when the victim was with a detective; the victim kept the messages, which
were offered in evidence;hen Griffin was arrestedhe police seized his cell phorandverified
that it was the same cell phone usetkidthe victing and the police found that the temessages
werenot stored in cell phone sudhat it “appeared that they had been deletddirect Appeal
Op. at 30. Moreover,the evidence established that Griffimice urgedthe victimto delete the
messages from her cell phon€he court reasoned that even without direct evidence of deletion,
“the jury could infer from the record thpgriffin] deleted the text messagdbat this action
suggested a consciousness of guilt related to the sexual abjtise wictim], and that he was
conscious of his actual guifltld. at31. The court father concluded that although Griffin provided
an innocent explanation, thatis cdl phonemay have been malfunctioning and he may have
contacted the tech department of his cell phone service prgvitetid not invalidate the
instruction because “[iivas for the jury to either accept or reject, based on the evidence before it,
an irference or consciousness of guiltd.

On habeas review, the Court finds thia¢ tCourt of Special Appeals correctly applied
Marylandlaw on consciousness of gualihd found that the instruction permitted the jury to decide
whether Griffin destroyed evidence and, if so, whether such conduct showed a consgiofisnes
guilt as to the charged offenseés$nder these circumstanc&;ffin has not identified any violatio
of federaldue process right@rising from its determinationAccordingly, the Courtcannotfind

that the state court's determination “resulted in a decision that was gotatrar involvedan
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unreasonable application of clearly established Fedevablia‘resulted in a decision based on an
unreasonable determination of the facts in light of the evidence presented in theoS8tate
proceeding.” 28 U.S.C. § 2254(dyhe Petition will be denied as to this argument.

IV. TheDiary Evidence

Griffin alsoclaims that the trial couxtiolated due process admittinginto evidencehe
victim’s diary entrywhich the victim testified waaritten in 2010, in whiclshecomplained about
Griffin’'s sexualabusebut noted that she was not telling her mother bexahs was afraid that
her mother would think it was the victim’s faullhe trial court admitted thaccountas a prior
consistent statement because the victim testified at trial that Griffin abused inaiysgxdwas
then challenged on cross examination, and the diary entries were written before any police
investigation and thus before there was a motive to fabricatee Government sought its
admission in particular becauge 2011 the victim had written a letter recantingpne of her
accusations Defense counsel objected to the admission of the diary evidence because he had not
offered any evidence gfrior inconsistent statement&riffin now argues that the admission of
the prior consistent statemenblated due procedsecausehere was no corroborating evidence
to showthat the diary entry was writtdmefore the victim “had a motive to fabricate her story
and it was the prosecution, not the defense that elicited her prior recantation. 1ReEGF No.

1.

For a claim of rakf presented under § 2254 to be cognizable for review, the petitioner
must assert a violation of federal laee Wilson v. Corcora®m62 U.S. 1, 1 (2010) (“Federal
courts may not issue writs of habeas corpus to state prisoners whose confinement dokgenot vi
federal law.”) see also ¥ung v. Warden, Ml Penitentiary 383 F. Supp. 986, 1009 (D. Md. 1974)

(“It is axiomatic that only the violation or denial of some federal constitutiaght,rand not

10
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alleged errors in the interpretation or applicatidrstate law, can be the basis for federal habeas
corpus relief.”),aff'd, 532 F.2d 753 (4th Cir. 1976). “[I]t is not the province of a federal habeas
court to reexamine statourt determinations on stav questions. In conducting habeas
review, a feleral court is limited to deciding whether a conviction violated the Constitusiws, |
or treaties of the United State€Zstelle v. McGuirg502 U.S. 6267-68 (1991])citations omitted).
A violation of a state law which does not infringe up@pecific constitutional right is cognizable
in federal habeas corpus proceedings only if it amounts to a “fundamental defect whiafitipwhere
results in a complete miscarriage of justickldiley v. Dorsey580 F.2d 112, 115 (4th Cir. 1978)
(quoting Hill v. United States368 U.S. 424, 428 (1962)). If a claim “rests solely upon an
interpretation of [state] case law and statutes, it is simply not cognizable cal feateeas review.”
Wright v. Angelonel51 F.3d 151, 157 (4th Cir. 1998).

Here,admission & the diaryevidencewas a matter of state law and procedukes the
Court of Special Appeals noted, thaJfdmissibility of prior consistent statements in Maryland is
controlled by Maryland Rules of Evidence 5-802.1 and 5*6D6rect Appeal Op. at 14gquding
Thomas v. Stat82 A.3d 503, 508 n.1 (Md. Ct. Spec. A011). Indeed, whether evidence was
incorrectly admitted at a state trial typically “is no part of a federat'scuabeas review of a state
conviction.” Estelle 502 U.S. at 67criticizing the consideration on habeas review of a claim that
evidence was admitted in violation of California law that was framed as an atlaggurocess
violation). Although Griffin references due process rights in his Petition, he did not idueke
process or other federal rights on direct appeal of the admission of the diargedinydenying
that claim,the Court of Special Appeaitslied entirely on state rules of evidence and state case
law. Direct Appeal Op. at-38. Under these circumaices, the Court finds that the clairalating

to the diary evidencdoesnot raise a cognizable claim for relief through a federal habeas petition.

11
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SeeSpencer v. Murrayl8 F.3d 237, 239 n.5 (4th Cir. 1994)ating that a district court does not
enterain a claim for federal habeas relief where no federal constitutional clatireassue was
presented on direct appeal to the state’s highest court).

Even if the Court considers the argument relating to the diary evidence as a dus proces
claim, Griffin offers no persuasive basis to establish that admission of the qomsistent
statement violatedue process of lawSeeClayton v. Hayness17 F.2d 37, 57879 (4th Cir.
1975) (stating thawvhere the petition has the burden to establish a constitutional violiaticas
error for the district court to grant relief based upon nothing more than allegationpétition).
Indeed, based on a reviewtbé record, the Court of Special Appéalsnclusionon direct appeal
that the trial court properly admitted tdery entryas a prior consistent statemevds not an
unreasonable application of the laBee28 U.S.C. § 2254(d)As the Court of Special Appeals
noted, thevictim’s diary entry wasadmissibleboth because the victim’s credibility had been
challenged on cross examination such thabitld “detract[] from the impeachmenpursuant to
Md. Rule 5616(c)(2) andHolmes v.State 712 A.2d 554, 561 (Md. 1998), even without the
introduction of a specific prior inconsistent statement, anenticipatoryehabilitaive evidene
underFulbright v. State895 A.2d 1088, 1096 (Md. Ct. Spec. App. 2006), after defense counsel
referred to her prior recantatisnn his opening statement Direct Appeal Op. at 148.
Accordingly, Griffin’'s due process rights were not violated by the admissisnabfevidence.
See Etellg 502 U.S. at 70 (holding that the admission of irrelevamtesge in a criminal trial did
not violate the Due Process Clausgpencer v. Texa885 U.S. 554, 564 (1967) (finding that the
admission at trial of prior convictions under Texas law did not violate due proces. righe

Petition will be denied as this argument.

12
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V. The CSI Question

Griffin’s final allegation is that his trial counsel was ineffective in failingpteserve for
appellate reviewan objectionto the trial court's CStype voir dire questianThis claim was
presented to th€ircuit Courtin the state petition fggostconviction réief andwasdenied on the
merits.

A petitioner alleging ineffective assistance of counsel must meet thpagvstandard set
by the Supreme Court Btrickland v. Washingtod66 U.S. 668 (1984). First, thetitioner must
show that counsel’s performance was deficient in that counsel “madesers@sous that counsel
was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amenddexit.”
687. Second, thpetitionermust show that the deficient performance prejudiced the defense in
that counsel’s errors “were so serious as to deprive the defendant of ialfaviose result was
reliable Id. To establish such prejudice, a petitioner must show that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different.”ld. at 694. A “reasonable probability” is one “sufficient to undermine confidence
in the outcome.”ld.

During jury selection, the Court asked the following voir dire quesfitime CSI
Question”):

[T]elevision shows such as CSI, Crossing Jordan and some of the like are fiction.

They are not true. Many of the scientific methods used in those kinds of television

shows are exaggerated or do not even exist. If you are selected as a juror in this case

you will be required to base your decisions solely on the evidence presented in court.

Would any potential juror be unable to ignore the so called crime dramakabhey

been seeing on television, the movies and thenet®r such, in puttingside, tlat

is aside andhaking your decision only on the evidence that you hear in theadirt

through some expectation of something that’yeuseen througlthe media or

television. Is there anyone who would be so persuaded by such a show that they
would not ke able to judge this case fairly and impartially?

13
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5/14/12 Trial Tr. ab8, Ans.Ex. 2, ECF No. 2. No members of the venire answered the question
affirmatively.

Beforethe question was asked, trial counsel objectatddad“note[d] my objection for
the record for appeal purposedd. at 1 After voir dire was completé but beforehe jury was
selectedthetrial court asked counsel to approach and had the following exchange:

THE COURT: I'm going to note your objection to my givimghat was couched

as the neutral CSI instructighat was approved in the Court of Special Appeals

case of Mark Charles Morris, any other questions that you wish, that you object to

that | gave or anything additional you'd like me to give.

DEFENDANT S ATTORNEY: No, I'll just note the objection for the record with
respect to thaCSl instruction.

Id. at 61 After the final jury was selectedefense counsel stated that he sadidied” with the
panel seatedld. at 68. Counsel e not qualify hisresponse or renethe previous objection to
the CSI Question For this reason, rodirect appeal,hie Court of Special Appeals fourtlat
defense counselshallengeo the voir dire questiohad not been preserve@irect Appeal Op.
at 31:32.

In the state postonviction proceedingsGriffin claimed that trial counsel rendered
ineffective assistance in failing to preserve the objection. Relying on atst¢asv, Griffin argued
thatan overuledobjection to avoir direquestion directed to éhcomposition of the jury is waived
when the objecting party accepts jtey without qualification. In denying the petition, thetate
postconviction courheldthat everif trial counsel’s performance was deficient ungeickland
Griffin suffered ngorejudiceand was thus not entitled to relieGriffin hadargued that the CSI
Question waseversible error basesh Charles v.State 997 A.2d 154 (Md. 2010), in which the
court held that a CSlpe voir dire question asking “if you are currently of the opinion or belief

that you cannot convict a defendant without ‘scientific evidence™ was revesitdr because it

14
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suggested that convicting the defendants “was the only option in the presentaasel57, 162
Thestate postonviction court, however, correctly noted that the CSI Question “merely sought to
ascertain whether the prospective jurors could be fairimpartial and did not Invade the
province of the jury or alter the burden of préoftate PosConviction Op. at 6.The question

did not refer to convicting the defendant but instead asked only whether as a result of trandepicti
of scientific evidence in shows such as CSlpgptial juror fvould not be able to judge this case
fairly and impartially” 1d. The state postonviction court reasoned that this question whether
the prospective jurors could be fair and impartial in deciding the casedmsldon the evidence
presented in counvasappropriate and addressed the very purpose of voir dire.

BeyondCharles Griffin argued only that the CSI Question was improper under Maryland
cases that found that jury instructions were improper vihen stated that “there is no legal
requirement that the State utilize any specific investigative technique or sciesifio prove its
case.” See, e.g.Robinson vState 84 A.3d 69 81 (Md. 2014) Here, however, the voir dire
guestion included nsuch language and in any event was not a jury instruchiocordingly, thee
is no prejudice because there is no reasonable probability that, but for the faillescitveithe
voir dire objection, the result ¢fie proceeding would have been differeBee Strickland466
U.S at 694.

Finally, the Court notes that Griffin identifies no federal law violated by theQm@ktion.

On habeas review, this Court may not grant the Petition on this basis unless it finds stetethe
court decision “was contrary to, or involved an unreasonable application of, clstatished
Federal law” or “resulted in a decision that was based on an unreasonablerdgiennaf the

facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d).

Federal courts generally have permitted jury instructions stating that the Gewemaed not use

15
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any particular law enforcement techniqu&ee e.g, United States v. Maspf54 F.2d 219, 222

(4th Cir. 1992)see alsd.eonard B. Sandt al, Modern Federal Jury Instructiot®iminal 1 4.01
(2019) providing a model instruction on “Specific Investigation Techniques Not Required”);
They also have permitted on voir dire consideration of the impact of depictions of stientifi
evidence on television shows such as CRie, e.gUnited States v. Farhané34 F.3d 127, 157

58 (2d Cir.2011) United States v. Hendri%09 F.3d 362,&7-72(7th Cir. 2007) United States

v. Jefferson432 F. Appx 382, 388 (5th Cir. 2011). On this recorce @ourt concludes that the
state postonviction court’s decision was not based on an unreasonable application of federal law
that it wasbased on a reasonable determination of the,faotthat it correctly and reasonably
applied theStricklandstandard to thodacts.

Becausésriffin has not met his burden of establishing that the statecpasiction court’s
application ofStrickland was unreasonable, this Court will deny the Petition on the issue of
ineffective assistance of counsaising from he failure to preserve the objection to the CSI
Question.

VI.  Certificate of Appealability

Section 2254 Rule 11(a) provides that the district courtst issue or deny a certificate of
appealability when it enters a final order adverse to the apglicara§ 2254 petition. Because
the accompanying Order is a final order adverse to the appl&afiity must receive a certificate
of appealability before an appeal may proceed. 28 U.S.C. § 2253(c)(1

When a district court rejectonstitutional claims on the merits, a petitioner satisfies the
standard by demonstrating tHairists of reason could disagree with the district csudsolution
of [the] constitutional claims or that jurists could conclude the issues preseatadeuate to

deserve encouragement to proceed furth&uck v. Davis137 S. Ct. 759, 773 (2017) (quoting
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Miller-El v. Cockrel) 537 U.S. 322, 327 (2003)}Vhen a petition is denied on procedural grounds,
the petitioner meets the standard with a showingridesonable juristswould find it debatable
whether the petition states a valid claim of the denial of a constitutiondl aigtht‘whether the
district court was correct in its procedural rulingfack v. McDaniel529 U.S. 473,484 (2000).

Griffin’s claims are denied and dismissed on both procedural grounds and the Oyawits.
review of the record, the Court finds thatiffin has not made the requisite showing under the
applicable standardsThe Court therefore declines to issue a certificate péalability. Griffin
may still request that the United States Court of Appeals for the Fourth Circ@itsash a
certificate. Seg~ed. R. App. P. 22(bkyons v. Leg316 F.3d 52832 (4th Cir. 2003) (considering
whether to grant a certificate of apability after the district court declined to issue one).

CONCLUSION

For the foregoing reasons, the Petition for a Writ of Habeas Corpus willSMISSED

and CENIED. The Court declines to issue a certificate of appealabiftyseparate Order shall

issue.

Date: August 24, 2020 /s/ Theodore D. Chuang
THEODORE D. CHUANG
United States District Judge
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