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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JEROME McBRIDE, *

Petitioner, *

V. * Civil Action No. GJH-17-2396
WARDEN and *

THE ATTORNEY GENERAL OF THE

STATE OF MARYLAND, *

Respondents. *

*k%k

MEMORANDUM OPINION

Self-represented Pettier Jerome McBridefiled a Petition for Writ of Habeas Corpus
pursuant to 28 U.S.C. § 2254, challenging his 2Gfiviction in the Circuit Court for Harford
County, Maryland for attempted mwndand related offenses. EGIBs. 1, 3. On November 30,
2017, Respondents filed a Limited Answer arguingtt@Petition is time-barred under 28 U.S.C.
§ 2244(d). ECF No. 12.

By Order dated December 8, 201f7is Court stayed the mattpending the United States
Court of Appeals for the Fotlr Circuit's decision irMitchell v. Green, No. 17-7450 (4th Cir.),
which considerednter alia, whether a § 2254 petitioner was #at to statutory tolling of the
limitations period during the time& motion for modification was pendj in Maryland state court.
ECF No. 13. On April 17, 2019, the&ith Circuit issed its opinion irMitchell, holding that the
petitioner’'s motion for sentencing reconsideratiorthat case tolled the statute of limitations
because it constituted an application “for State post-conviction or other collateral review with
respect to the pertinent judgnténnder Section 2244(d)(2)Mitchell v. Green, 922 F.3d 187,

189, 198 (4th Cir. 2019).

! The Clerk shall be directed to correct #pelling of Petitioner’s last name on the docket.
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Thereafter, Respondents fileorrespondence stating titlspite the holding iMitchell,
McBride’s Petition is still untimgl. ECF No. 21. McBride thenléd several letters to the Court
(ECF Nos. 22, 23, 24, 27, 28, 30)veall as a self-titledMotion for Review of Petition (ECF No.
26) and Motion for Relief frordudgment (ECF No. 29).

There is no need for an evidentiary hearige Rule 8(a),Rules Governing Section 2254
Casesin the United States District Courts and Local Rule 105.6 (D. Md. 2018ke also Fisher v.
Lee, 215 F. 3d 438, 455 (4th Cir. 2000) (petitiomat entitled to a hearing under 28 U.S.C.
§ 2254(e)(2)). For the reasonatHollow, the Petition is dmissed, McBride’s motions are
denied, and a certificate gbpealability shall not issue.

Background

On November 1, 2000, McBride was convittef attempted fitsdegree murder, two
counts of attempted second-degree murder,tandhandgun offenses in the Circuit Court for
Harford County.See Case History, ECF No. 12-1 at MacBridev. Sate, No. 2666, Sept. Term
2000, Slip Op. at 1 (Md. Ct. Spec. App. Apr.202), ECF No. 12-2 at 3. On January 8, 2001,
he was sentenced to life in prison plus 80 yesith, 63 years suspended in favor of five years of
probation. Id.

On January 23, 2001, McBridiéed a notice of appeal in ¢hCourt of Special Appeals of
Maryland, as well as an application for a three-judgeel review of his sentence in circuit court.
ECF No. 12-1 at 11. On February 2@001, McBride also filed a Petition for
Modification/Reduction of Seahce in circuit courtld.

By order dated July 23, 2001 ethhree-judge panel left NBecide’s sentence unchanged.

Id. at 12. On April 5, 2002, the Court of Spedigdpeals reversed McRle’s convictions for



Case 8:17-cv-02396-GJH Document 31 Filed 11/24/20 Page 3 of 8

attempted second-degree murded remanded the cafee further proceedings. ECF No. 12-2 at
6-7. Neither party sought further review.

In light of the Court of Special Appealsiandate, which issued on May 6, 2002, the circuit
court granted McBride’s Petition for Reopen/Modification and removed the two counts of
attempted second-degree murftem the sentencing commitmeshiiring a hearig on September
27, 2002. Case Summary, ECF No. 21-1 at 9. Theitourt also set thmatter for retrial on
the two removed countdd. On November 27, 2002, followingteearing, a stet was entered on
the docket as to the two countsatempted second-degree murdit. at 8-9.

On December 23, 2010, McBride filed a “Petition for Post Conviction
Reduction/Madification,” which thetate circuit court construed agetition forpost-conviction
relief. Seeid. at 7. On January 19, 2011, the ciraourt recognized that McBride’s petition
“appears to combine a request foodification of sentence wita post-conviction petition."1d.
Thus, it denied “the portion of the pleading relgtin a request for modification of sentence” and
referred the “portion of the pleadj that relates to petition for post-convitton” for scheduling.

Id.

After a hearing on September 30, 2011, the-postiction court ndé prossed the two
counts of attempted second-degree murder drefwise denied McBrids’petition by order dated
October 5, 2011 and entered on October 12, 20d.Jat 5. On October 21, 2011, McBride filed
an application for leave to appé&athe Court of Special Appealsd. That application was denied
on January 14, 2015, with the mandate issuing on February 13, RDBE54. On June 17, 2015,
McBride filed a petition for writ of certiorari, wth the Court of Appeals of Maryland dismissed

as untimely on August 27, 201&d. at 3-4.
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On August 16, 2017, McBride filed$Petition in this CourtSee Envelope, ECF No. 1-1
at 2 (bearing “outgoing inmateail” stamp of Aug. 16, 2017Houston v. Lack, 487 U.S. 266, 276
(1988) (holding that a prisoner’s submission éemhed to have been filed on the date it was
deposited in the prison mailing sgst). McBride claims that there was insufficient evidence to
warrant a certain jury instruction; he wasnie due process; the prosecution committed a
discovery violation; and he received fieetive assistance abunsel. ECF No. 3.

Discussion

The threshold issue in this case is the timsknef the petition. QOw if the Petition is
timely may the Court reach timeerits of McBride’s claims.

A one-year statute of limitatiorapplies to habeas petitioimsnon-capital cases for persons
convicted in state courtSee 28 U.S.C. § 2244(d)(1)all v. Kholi, 562 U.S. 545, 550 (2011).
Section 2244(d)(1provides that:

A 1-year period of limitation shall applyp an application for a writ of habeas

corpus by a person in custody pursuanth® judgment of a State court. The

limitation period shall run from the latest of--

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of ghtime for seeking such review;

(B) the date on which the impedimentfilong an application created by State
action in violation of the Constitutioor laws of the United States is
removed, if the applicant was preved from filing by such State action;

(C)the date on which the constitutionajhtt asserted was initially recognized
by the Supreme Court, the right has been wdy recognized by the
Supreme Court and made retroactivapplicable to cases on collateral
review; or

(D)the date on which the factual predeaif the claim or claims presented
could have been discovereddhgh the exercise of due diligence.

28 U.S.C.§ 2244(d)(1).
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Pursuant to § 2244(d)(2), “ft¢ time during which a propgrfiled application for State
post-conviction or other collateral review withspect to the pertinejudgment or claim is
pending shall not be counted toward any periolihaifation under this subsection.” 28 U.S.C. §
2244(d)(2). The limitation period may also be subjectquitable tolling in appropriate cases.
Holland v. Florida, 560 U.S. 631, 645 (201htarris v. Hutchinson, 209 F.3d 325, 329-30 (4th
Cir. 2000).

Here, McBride’s conviction lmame final for direct reew purposes on May 21, 2002,
when the time for review ithe Court of Appeals expiredee Md. Rule 8-302 (rquiring petition
for a writ of certiorari to be filed within 15 gla after the Court of $gial Appeals issues its
mandate). At the time of the appellateurt's ruling, however, McBride's Petition for
Modification/Reduction of Sentence, which hied on February 20, 21, remained pending in
circuit court and thus tolled tfe2244(d) limitations period. Thene-year period remained tolled
through January 19, 2011, when the circuit countiett McBride’s request for modification of
sentencé.

By that time, McBride’s petition for posbaviction relief, filed on December 23, 2010,
was pending in state circuit court and also oger&b toll the federal habeas deadline. The post-
conviction petition was denied by order entem: October 12, 2011, and the Court of Special

Appeals denied McBride’s appéition for leave to appeal danuary 14, 2015. Thus, McBride’s

2 The circuit court also ruled on a Petitiom Reopen/Modification on $¢ember 27, 2002 when,
in light of the Court of Special Appeals’ partial reversal and remand, it granted McBride’s petition and
removed the two counts of attetegd second-degree murder from his sentencing commitment. In an
abundance of caution, this Court will use the later date in calculating the limitations period.
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post-conviction proceedings becafimal when the appellate cdig mandate issued on February
13, 2015, and the one-year limitatsoperiod began to run again.

McBride did not file his Petition in thi€ourt until over two years later, on August 16,
2017. As such, the Petition is time-barred.

McBride claims that he is &tied to equitable tolling bmause no one informed him about
the habeas process or thgphkcable limitations period.See ECF No. 3 at 6. “[T]he one year
limitation period is . . . subjedb equitable tolling in ‘those rare instances where — due to
circumstances external to the party’s own cohduit would be uncorgonable to enforce the
limitation against the party.”Hill v. Braxton, 277 F.3d 701, 704 (4th Cir. 2002) (citibigrris,

209 F.3d at 330). To be entitleddquitable tolling, a petitioner rstiestablish that either some
wrongful conduct by Respondents contributed his delay in filing his petition or that
circumstances that were beydnd control caused the dela$ee Harris, 209 F.3d at 330. “[A]ny
resort to equity must be reserved for those irss&ances where . . . it would be unconscionable to
enforce the limitation periodgainst the party and grasgustice would result.”ld.

To the extent McBride lays blame on his ateyrfior not advising hirof the federal habeas
deadline, any error byounsel is not a valid basis for eqbi&atolling. Attorneyerror is not an
“extraordinary circumstance.See Taliani v. Chrans, 189 F.3d 597, 598 (7th Cir. 1999) (lawyer’'s
miscalculation of limitations period is not a basis for equitable tolliga)cvik v. United States,

177 F. 3d 1269, 1272 (11th Cir. 1999) (lawyer’s decigioomail petition by ordinary mail instead
of expedited delivery not basfer equitable tolling). “[A] mistake by a party’s counsel in

interpreting a statute dimitations does not prest the extraordinargircumstance beyond the

3 Over four months after the denial of the aggiion for leave to appeal, McBride filed a petition
for writ of certiorari, which the Courdf Appeals dismissed as untimel$ee Md. Rule 8-302(a). Because
the application was untimely, it was not deemed “prigdfded” pursuant to § 2244(d)(2) and therefore did
not toll the limitations periodSee Evansv. Chavis, 546 U.S. 189, 191 (2006).

6
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party’s control where equity should step in dove the party the benefit of his erroneous
understanding.”Harris, 209 F. 3d at 331. Nor is McBride’s lack of knowledge of the law an
adequate basis for equitablyliiog the federal filing deadlineSee United Statesv. Sosa, 364 F.3d
507, 512 (4th Cir. 2004) (“ignorance of the lawn a basis for equitable tolling).

McBride also appears to assert a clainactiual innocence, a gateway through which the
Court may consider untirhehabeas petitions.See McQuiggin v. Perkins, 569 U.S. 383, 392
(2013). To establish an actuahbcence claim, a petitioner mdisst “support his allegations of
constitutional error with new reliable evidence-hather it be exculpatory scientific evidence,
trustworthy eyewitness accounts, asitical physical edence—that was not @sented at trial.”
Finch v. McKoy, 914 F.3d 292, 298 (4th Cir. 2019) (quotigdhlup v. Delo, 513 U.S. 298, 324
(1995)). Here, McBride provides no new evidenog summarily states thhis “petition is under
innocence.” ECF No. 3 at 6. Therefore féiés to establish an actual innocence claim.

The Petition is time-barred und28 U.S.C. § 2244(d). As NBride has not stated a basis
for equitable tolling, the Petition shall be dissed. Accordingly, McBde’s motions seeking

substantive review of his Petition apdigment in his favoshall be denied.

* In his numerous letters and pleadings, McBriderotites Rule 60(b) of the Federal Rules of
Civil Procedure to argue that he is entitled to relief from a final judgment or dere.g., ECF Nos. 16,
18, 23, 26 28, 29. Rule 60 permits relief from a judgroeiotrder of this Court in order to correct clerical
mistakes, oversights, and omissions. Fed. R. Biwc. 60(a). A party may also be granted relief from
judgment on motion for the following reasons: (1) mistatkaglvertence, surprise or excusable neglect; (2)
newly discovered evidence that, with reasonable ditigecould not have been discovered in time to move
for a new trial under Rule 59(b); (3) fraud, misrepréston, or misconduct by aspposing party; (4) the
judgment is void; (5) the judgment has been satisfied, release or discharged; (6) any other reason that
justifies relief. Fed. R. Civ. Proc. 60(b). To the extent McBride challenges his criminal conviction, Rule
60(b) does not apply because, at a minimum, the jedgor order was not entered in this Court.

To the extent McBride asks thio@t to compel certain actions by the state and/or its agents, his
action is akin to a petition for a writ of mandam&e 28 U.S.C. § 1361. Under 28 U.S.C. § 1361, the
federal district courts have original jurisdiction of/attion in the nature of mandamus to compel an officer
or employee of the United States or one of its agsnci perform a duty owed to a petitioner. However,
this Court has no mandamus jurisdiction over statployees, including Respondents in this caSe
generally Gurley v. Superior Court of Mecklenburg County, 411 F.2d 586, 587 (4th Cir. 1969).

7
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Certificate of Appealability

When a district court dismisses a habeadipetia certificate of appealability may issue
“only if the applicant has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). When a petition is deniedprocedural grounds,dtpetitioner must show
that reasonable jurists “would fintd debatable whether the petiti states a valid claim of the
denial of a constitutional right” and “whether the dedtcourt was correct in its procedural ruling.”
Sack v. McDaniel, 529 U.S. 473, 478 (20003¢e Buck v. Davis, 137 S.Ct. 759, 773 (2017).
Because McBride fails to satisfy this stardjathe Court declines to issue a certificate of
appealability. McBride may still request thaé tbnited States Court of Appeals for the Fourth
Circuit issue such a certificat&ee Lyonsv. Lee, 316 F.3d 528, 532 (4th Cir. 2003).

Conclusion

For the foregoing reasons, the Court will dismiss the Petition for Writ of Habeas Corpus

and decline to issue a certificate of aplability. McBride’s motions are denied.

A separate Order follows.

11/24/2020 /sl
Date GEORGEI.HAZEL
Unhited States District Judge




