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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

JOY WILSON,
*
Plaintiff,
*
V. CaseNo.: PWG-17-2784
*
MONTGOMERY COUNTY
BOARD OF TRUSTEES, et al., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Montgomery Community College (the “Cadje”) hired Plaintiff Joy Wilson as a
Program Coordinator in July 1998 and termaabher employment on May 19, 2016. Third Am.
Compl. 1 3, 13, 29, 35, ECF No. 5f-1Believing that her termination, as well as her
supervisors’ treatment of her leading up to her termination, was discriminatory and retaliatory,
Wilson filed a charge of discrimination witthe Maryland Commissh on Civil Rights
(“MCCR”) and then this lawsuit against the llege and Montgomery dlege Foundation, Inc.

(the “Foundation”). Compl., ECF No. 2. She alléghiscrimination and reliation in violation

of Montgomery County Code 88 Z&/and 27-19 (“County Code”)ld. Over the course of three
amendments, ECF Nos. 24, 30, 51-1, in responss tmany motions to dismiss, ECF Nos. 10,
29, 482 Wilson eliminated the College and addedriyomery College Board of Trustees (the

“Board”) as a Defendant and added claims diggability discrimination in violation of the

' At this stage of the proceedings, | accem facts as alleged in Wilson’s Third Amended
Complaint as truesee Aziz v. Alcolaé58 F.3d 388, 390 (4th Cir. 2011).

* Defendants’ motions were denied as mmowithout prejudice. ECF Nos. 26, 46, 53.
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Americans with Disabilities Act (*ADA”), 42J.S.C. 88 12101 — 12213, the Equal Protection
Clause of the U.S. Constitution, pursuanéd®U.S.C. § 1983; and the Rehabilitation Act, 29

U.S.C. 88 794t seq.and a claim for retaliation wolation of the ADA.

Wilson’s Second Amended Complaint introdudederal claims and, on that basis, the
Board, the College, and the Foutida removed the case to thi®@t. ECF No. 1. After they
asserted that Wilson failed to comply with the notice requirements of the Local Government Tort
Claims Act, Defs.” Second Mot. to DismisECF No. 48, Wilson filed her Third Amended
Complaint, ECF No. 51-1, as well as a “NMwt for Good Cause [to Waive Required Notice]
Pursuant to the Local Government Tort Cla#as of Maryland [[LGTCA’].” ECF No. 54. The
Board filed a Motion to Dismiss Third Amded Complaint, ECF No. 55, as well as an
Opposition to Wilson’s Motion for Good CaudeCF No. 56, and a Memorandum in support of
both filings, ECF No. 55-2. Wilson filed a Rephith regard to her Motion for Good Cause,
ECF No. 58, and the parties fully briefed thetion to Dismiss. EE Nos. 57, 59, 59-1. A
hearing is not necessary to resolve these pending motBesLoc. R. 105.6. Because, even
after three amendments, Wilson still fails tatsta claim for discrimiation, her discrimination
claims will be dismissed with prejudice. Whileedmas stated a claim for retaliation, she has not
shown good cause for failing to comply witrethGTCA notice requirenrg. Accordingly, her
Motion for Good Cause is denieshd her County Codetediation claim willbe dismissed with
prejudice, but her ADA retalimn claim—and only that claim—will proceed. Further, because
the Board is the only proper Defendant, thenstangainst the College and the Foundation will

be dismissed, and this case witbceed against the Board only.



Proper Defendant

Wilson originally sued the College and the Foundation, then eliminated the College and
added the Board. In her request to file thed'hmended Complaint, Wilson stated that “the
amended complaint will remove Montgomery Community College and the 501(c)(3)
Montgomery College Foundation, Inc., to avoid céerdederalism and other issues.” ECF No.

50. And, in her Motion to Amend, Wilson sdtthat the Third Amended Complaint would
“concede that Montgomery Collegernist a substantive defendant faurposes of suit apart from
the Board of Directors.” ECF No. 5Her Third Amended Complaint states:

Defendant, Board of Trustees of Mgaotery College, is the legal governing

body of Montgomery College, Plaintif’ employer at all relevant times.

Defendant, Montgomery College Foundati Inc., is a 501(c)(3) nonprofit

organization with principal offices in Rockville, Montgomery County, Maryland.
Defendant is an employer and, at alevant times, employed Plaintiff.

Third Am. Compl. T 3.But, she refers to “Defendant” e singular throughout her pleading

and does not bring any allegms against the Foundation.

The Board argues that the College andRbendation “are no longer named in the Third
Amended Complaint and should be dismisseBdard Mem. 1 n.1. In her Opposition, Wilson
does not dispute that argument, and, as in Hard Amended Complaint, she refers to
“Defendant” in the singular throughout heridfr Accordingly, Wilson has abandoned her
claims against the Foundation and the Coll&geWhittaker v. David’s Beautiful People, Inc.
No. DKC-14-2483, 2016 WL 429963, & n.3 (D. Md. Feb. 4, 20165ewell v. Strayer Uniy.
956 F. Supp. 2d 658, 669 n.9 (D. Md. 201&rdinand—Davenport v. Children’s Gujld42 F.
Supp. 2d 772, 777 & 783 (D. Md. 2010).Further, the College is not subject to sulbee
Alvarado v. Bd. of Trs. of Montgomery Cmty. C@K8 F.2d 457, 460 (4th Cir. 1988) (noting

that “the board of trustees is identical wilte college itself for purposes of [employment



discrimination] suits,” and that “[e]ach board of trustees may sue and be sued,” whereas “[n]o
such provision is included in the statutes to engrotlie college itself to sue or be sued,” and
concluding that a suit is “properly filed . . . agstithe board of trustees,” but if suit is brought
against the college instead, emiment would be appropriatéjuoting Md. Code Ann., Educ.

8 16-203(k))). Wilson’s serial amendments haveddied up the water reghng the identity of

the persons or entity that are subject to s@tarity is required. Té only proper party is the

Board. All others previously named by Wilson are dismissed.

While the Board is the only possible Defentjat obviously acts ttough its agnts and,
where Wilson attributes acts to an individualyill describe that individual by name. In other
instances, she is entirely silent regarding theractdentity, referring onlyto “Defendant.” To

avoid confusion, | will note wherthe actor’s identity is unknown.

Background

Wilson claims that she has a disability that “includes emotional and other impairments

including, but not limited to, severe emotional streeactions, and Plaiifithas been diagnosed

with Persistent Depressive Disorder, Léfinblyopia, and Dry Eyes Syndrome.” Third Am.
Compl.  14. She alleges that her “impairmentsstantially affect the & activity of seeing,
communicating, interacting, and workinglt. She claims that in May 2014, she “asked that
Defendant change her desk location as anragtmdation due to her psychological impairment,”
and “Defendant,” despite its aneness of her disability, dexi her request on October 27, 2014;
she does not identify the individual or individutdswhom she made her request or who denied

the requestld. 11 15-16.

Wilson also claims that in November 2014, after her “immediate supervisor, Tracee

Matthias, demanded receipts for purchases frormdare¢’ and she told her supervisor that “the



receipts were on Plaintiff's desk,” Matthias aitied the way Wilson spoke to her, “stated that
Plaintiff acted like a character on the ‘Housewivé#\tlanta,” and “threatened to write Plaintiff
up.” Id. 1111 17, 19. Then, “Matthias addgtat she did not want to walk the Plaintiff's shoes,
does not have time to babysit, and does notloanrePlaintiff felt,” which caused Wilson to have
“a strong emotional reaction laded to her impairment.id. § 19. Wilson “prepared a Non

Bargaining Staff Grievance Form redang the November 12, 2014, incidentd § 20.

In conclusory language, Plaifitalleges that she “was isakd, ignored, harassed, and
bullied at various times by Defendant,” agamhout naming any individual actors, “after her
initial request for accommodations” and “was subfeca pervasively hostile work environment
and long term harassment bas her disability, includingomments by Matthias and Dorothy
Umans [Wilson’s manager] dismissing her cems and reproaching her for her emotional
reactions.”ld. 1 21, 23. She “filed an EEO Complaint with the Defendant’'s Human Resources
Department on February 13, 2015Id. § 8. Wilson also claims that she “received a harshly
critical performance review for Fiscaledr 2015 after June 30, 2015, from Defendant [through

an unidentified actor], prepared by @thy Umans, Plaintiff's Manager.Id. { 23.

According to Wilson, she requested alt@mmodation again in January 2016 and “was
again denied her accommodation request onboutaJanuary 19, 2016.” She then “suffered
constant threats, excessive supervision, fatge accusations about work performancdd.

19 25-26, 45. She claims that “Defendant,” agathout identifying a secific actor, “engaged

in long term harassment for the duration of esgpient, and created amdaintained a hostile
work environment.” Id.  26. She alleges that she was placed on administrative leave on
February 17, 2016, which she views as “eithepmastructive discharge or adverse employment

action or both.”Id.  27. Wilson filed a complaint with the MCCR on May 13, 2016, “alleging



failure to provide a reasonable accommodation, long term harassment, hostile work environment,
and unlawful discharge.”ld. § 28. The Board terminated her employment on May 19, 2016,

while she was still on administrative leavd. § 29.

Failureto Statea Claim

Standard of Review

Pursuant to Rule 12(b)(6), a complaint is sutbfeaismissal if it “fail[s] to state a claim
upon which relief can be granted.” Fed. R. Civ.12(b)(6). In the entext of employment
discrimination, a plaintiff “need not allege s{exifacts establishinga prima facie case of
discrimination.”Bass v. E.I. DuPont de Nemow&sCo., 324 F.3d 761, 764—65 (4th Cir. 2003)
(citing Swierkiewicz v. Sorem®34 U.S. 506, 510-11 (2002)). Nonethelesswierkiewicz
[does not] remov[e] the burden of a plaintiff to ghefacts sufficient to state all the elements of
her claim.” Id. (citing Dickson v. Microsoft Corp309 F.3d 193, 213 (4th Cir. 2002)). Thus, a
complaint must contain “a short and plain staamof the claim showing that the pleader is
entitled to relief,” Fed. R. Civ. P. 8(a)(nd must state “a plaible claim for relief,”Ashcroft
v. Igbal 556 U.S. 662, 678—79 (2009). “A claim has fapialusibility when the plaintiff pleads
factual content that allows the court to draw itsasonable inference that the defendant is liable
for the misconduct alleged.’Igbal, 556 U.S. at 678. Rule 12(b){§ purpose “is to test the
sufficiency of a complaint and not to resolve cotgasirrounding the factdhye merits of a claim,
or the applicability of defenses.Velencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, at
*4 (D. Md. Dec. 13, 2012) (quotinBresley v. City of Charlottesvillet64 F.3d 480, 483 (4th

Cir. 2006)).

Wilson brings six claims, four for disabilityiscrimination and two for retaliation. The

disability discrimination clans include a claim for disenination in violation of the



Montgomery County Code (Count I), a § 1983 mldor discrimination (Count Ill), a claim for
discrimination in violation of the ADA (Count IVand a claim for discrimination in violation of
the Rehabilitation Act (Count VI). The retaliation claims ingtle a claim forretaliation in
violation of the County Code (Count Il) andckim for retaliation in violation of the ADA
(Count V). | will address Wilson’s 8§ 1983 clainrsfi, followed by her claims of disability
discrimination in violation ofthe County Code, ADA, and Rehébtation Act. | then will

consider her ADA retaliation claim, folleed by her County Code retaliation claim.
Section 1983 Claim for Discrimination (Count III)

Wilson’s allegations of discrimination under § 1983 and Rehabilitation Act claims are the

same. CompareThird Am. Compl 11 56-65 (8983 discrimination claim)yvith id. {] 67—76
(ADA discrimination claim). Thus, because “tRehabilitation Act’'s ‘comprehensive remedial
schemes . .. bar identical claims made pamsuo section 1983 involng the same predicate
incidents of discrimination,” heg§ 1983 claim must be dismisse&eeGatling v. Carter No.

PX 15-3723, 2017 WL 480756, at *6 (D. Md. Feb. 6, 2017) (qudtetgr B. v. SanfordNo. 10-
767-RBH, 2010 WL 5684397, at *5 (D.S.C. Dec. 6, 201€)port and recommendation adopted
No. 10-CV-767, 2011 WL 347019 (D.S.C. Feb. 1, 201¥g(fous circuit courts of appeals have
agreed that the comprehensive remedial melseof the ADA and the Rehabilitation Act bar
identical claims made pursuant to Section83L9¥nvolving the same predicate incidents of

discrimination.”)).

Disability Discrimination in Viol@ion of the County Code, ADA,
and Rehabilitation Act (Counts I, IV, VI)

| will address the ADA, Rehabilitation Acgnd County Code discrimination claims

together, as the same analysis applies to all thBeeWorks v. Colvin519 F. App’x 176, 184



(4th Cir. 2013) (“The analysis used to detene whether an employer has discriminated under
the Rehabilitation Act is the same as the analysis under the [ADA]llah v. Burwel| 244 F.
Supp. 3d 499, 507 (D. Md. 2017) (“[B]ecauseriand has applied the Montgomery County
Human Rights Act and Maryland Human Relatiokst by looking to ADA case law, it is
appropriate to consider [the County CodedaADA] claims of disaility discrimination
together.” (citingAnderson v. Discovery Commc’ns, LL&17 F. App’x 190, 193 n.3 (4th Cir.
2013),as amendedMay 3, 2013) (citingRidgely v. Montgomery Cty883 A.2d 182, 193 (Md.

Ct. Spec. App. 2005)))).

Wilson alleges three forms of disabilitysdrimination: failure to accommodate, hostile
work environment, and termination of ermpient, following placement on administrative

leave.
1. Failure to accommodate
The elements of an ADA failut® accommodate claim are:

(1) that [the plaintiff] was an individbavho had a disability within the meaning
of the statute; (2) that tHemployer] had notice of [thplaintiff's] disability; (3)
that with reasonable accommodation [{hlaintiff] could perform the essential
functions of the position . . . ; and (4)aththe [employer] refused to make such
accommodations.”

Works v. Colvin519 F. App’x 176, 184 (4th Cir. 2013) (alterations in original) (qud®hgads

v. Fed. Deposit Ins. Corp257 F.3d 373, 387 n.11 (4th Cir. 2001)). Assumanguendothat
Wilson sufficiently alleges that she had a disgbof which her employer was aware yet refused
to accommodate, she has not pleaded facts Wbioh the Court can infer the third element of
the claim. She fails to allege how chamgiher desk locatiorwould be a reasonable
accommodation for her claimed disability of “phplogical impairment.” Third Am. Compl.

1 15. She pleaded that she has “severe emotional stress reactionsemmsteit Depressive



Disorder,”id. § 14, but it is not possible to infer hdahese claimed disabilities prevented her
from performing the essential functions of her job at her assigned desk location, or how the
accommodation would enable her to perform ¢h@sctions any better than at her assigned
desk. Consequently, she haseid to state a claim for failur®® accommodate under the ADA,
the Rehabilitation Act, or the County Cod&ee Works519 F. App’x at 184see also Sillah
244 F. Supp. 3d at 507.

2. Hostile Work Environment

To state a claim for hostile work environmentder the ADA, a plaintiff must allege that

(1) [she] is a qualified individual with a disability; (2) [s]he was subjected to

unwelcome harassment; (3) the harassmexst based on [her] disability; (4) the

harassment was sufficiently severe orvpsive to alter a term, condition, or

privilege of employment; and (5) some faalt basis exists to impute liability for
the harassment to the employer.

Fox v. Gen. Motors Corp247 F.3d 169, 177 (4th Cir. 2008geWilson v. City of Gaithersburg

121 F. Supp. 3d 478, 483 (D. Md. 2015) (quotifax). Wilson alleges that she “was isolated,
ignored, harassed, and bullied at various tirbgsDefendant after her initial request for
accommodations” and “was subject to a pervasively hostile work environment and long term
harassment based on her disghi including comments by Mthias and Dorothy Umans
dismissing her concerns and reproaching heh&r emotional reactions.” Third Am. Compl.

1 21. Beyond these conclusogjlegations, however, she do@ot allege any unwelcome
harassment.

Additionally, to plead that the environment‘sufficiently severe or pervasive,” Wilson
must allege “not only that [s]he subjectivglgrceived h[er] workplace environment as hostile,
but also that a reasonable meravould so perceive it, i.e.,ahit was objectively hostile Fox,
247 F.3d at 178. To determine whether an envientris objectively hostile, the Court considers

“the frequency of the discrimitary conduct; its severity; wheth#ris physically threatening or



humiliating, or a mere offensive utteranceidawhether it unreasonably interferes with an
employee’s work performanceld. (quotingWalton v. Mental Health Ass’ 168 F.3d 661, 667
(3d Cir.1999) (quotingdarris v. Forklift Sys., Inc.510 U.S. 17, 23, 114 S.Ct. 367, 126 L.Ed.2d
295 (1993))). For example, i8trothers v. City of Laurel, Maryland@95 F.3d 317 (4th Cir.
2018), the Fourth Circuit concluded that the esgipt “significantly altered terms and conditions
of Strothers’ employment” by “@ng[ing] Strothers’ daily arrival time,” when that time “was
expressly bargained for by the employee and hsigraficant effect on th employee’s decision

to accept the job”; and also “chang[ing] the ssrecode as applied to Strothers, ... publicly
humiliat[ing] her” and *“institut[ing] a policy that forbid Strothers from leaving her desk,
including to use the restroom, without specific approvdl.at 331-32. The court reasoned that
“a reasonable jury could find that the allegedalsament was a daily occurrence that pervaded

numerous aspects of Stiners’ employment.”ld. at 332.

Here, in contrast, Wilson simply has identified a few isolated incidents in which she was
reprimanded and given a poor performancal@ation. She has not alleged any acts by her
employer that impacted her daily workingnditions, beyond alleging in merely conclusory
terms that she was “ignored, harassed, and bulli&tbf is it possible to infer the frequency or
severity of the alleged harassment, or whether, viewed objectively, it was sufficiently hostile on
the scant facts provided, whickimply allege “long term” harassment “at various times.”
Further, she has not alleged that the harasswesnphysically threatening or humiliating, or that
it interfered with her abilityto perform her job. Consequtty, Wilson’s allegations are
insufficient to state a claim for harassment or hostile work environment under theS&EBAd.

Wilson 121 F. Supp. 3d at 483-84pal, 556 U.S. at 678-79.

10



3. Wrongful discharge

The elements of a wrongful discharge claim under the ADA(&)gthe plaintiff] was a
‘qualified individual with a disability’; (2)she was discharged; (3) she was fulfilling her
employer’s legitimate expectatiorsd the time of discharge; @n(4) the circumstances of her
discharge raise a reasonable infeee of unlawful discrimination.”"Rohan v. Networks
Presentations LLC375 F.3d 266, 273 n.9 (4th Cir. 2004) (quotidgulbrook v. Michelin N.
Am., Inc, 252 F.3d 696, 702 {4 Cir. 2001));Wonasue v. Univ. dfid. Alumni Ass’n984 F.
Supp. 2d 480, 487 (D. Md. 2013) (quotiRghar); see also Niner v. Geett Cty. Pub. Works
No. ELH-17-2948, 2018 WL 3869748, at *16 (D. Maug. 15, 2018) (“To establish a prima
facie case of wrongful demotion discharge under the ADAs, plaintiff must show that (1) he is
within the ADA'’s protected class; (2) he was sabjto an adverse employment action; (3) at the
time of the adverse employment action, he wagorming the job at a level that met the
legitimate expectations dfis employer; and (4) fidischarge occurred under circumstances that
raise a reasonable inferenceuotawful discrimination.”).

The Board contends that, ‘bttugh Plaintiff claims in a cohgsory manner that she was
a qualified individual abléo perform the essential functionstadr job, she does not state that at
the time of discharge, she was performing atdmployer’'s expectation level,” and, “[i]n fact,
Plaintiff alleges that she received a harshlitical review, but does not state that it was
inaccurate.” Board Mem. 15. It also insists that, “aside from bare conclusory allegations, ...
Plaintiff has alleged no facts to supporiatthher placement on administrative leave and
termination were due to her disabilityld. at 16.

Wilson alleges that she was “a qualified individual able to perform the essential functions

of a Program Coordinator.” Third Am. Comfflf 35, 59, 70, 94. Althoughsesits not required to

11



plead precise details about tkolinctions, she must do moreathparrot the elements of a
wrongful discharge claim. She stuprovide some basis for the Court to determine whether she
was meeting her employer’s performance expemstatior her particular job at the time she was
discharged. With no information at all about what position entailed drer work performance,

it is not possible to detaine whether she has stated a pible claim for wrongful discharge.
Because Wilson does not provide “even a cyrsiescription of what kind of work [she
performed or was expected to perform], she $iagply recited the elements of the cause of
action.” Rubino v. New Acton Mobile Indus., LL&4 F. Supp. 3d 616, 623 (D. Md. 2014).
Indeed, while she claims that she was “ableedorm the functions of her position (and argues
that this is enough for an inferee that she was performing hessential work functions, Pl.’s
Opp’n 9), she has not even alleged that whs performingthose functions and fulfilling her
employer's expectations. Tthe contrary, her one allegatiowith regard to her actual
performance is that she “received a harshlticat performance review for Fiscal Year 2015
after June 30, 2015, from Defendant, prepare®bsothy Umans, Plaintiff's Manager.” Third
Am. Compl. 23. Even if her use of the wditthrshly” suggests thathe disagrees with the
extent of the negativity of the performance esvj as Wilson argues, Pl.’s Opp’n 9, she still has
not alleged that her work perfoance was sufficient to meet her employer’s expectations. Thus,
her threadbare allegations do not satigiyal and Twombly See Young v. Giant Food Stores,
LLC, 108 F. Supp. 3d 301, 318 (D. Md. 2015) (dssimig ADA wrongful disbarge claim where
plaintiff did “not provice[] any meaningful information aboutetkessential functions of her job”);
Rubing 44 F. Supp. 3d at 623-24 (dismissing cadere plaintiff “makes no allegation
whatsoever about his job penisance or whether [his employardnsidered him a satisfactory

employee”);see also Bock v. Florists’ Transworld Delivery, Infdo. WDQ-12-3702, 2013 WL

12



5276551, at *6 & n.23 (D. Md. Sept. 16, 2013) (conalgdihat plaintiff“pled facts supporting

his allegation that he met FTD’s legitimate expéons” where he “alleged that he ‘continued to
perform his duties in a satisfactory manner’ desghe increase in his travel time” and “also
alleged that he increased his sales to 12tgmerof his sales quota and was ranked 5th in the
sales department the day beforewss terminated”; noting that Bailey v. AmeriGas Propane,

Inc., No. WDQ-11-1701, 2012 WL 346632, at *4 (DdMJan. 31, 2012), “plaintiff sufficiently

pled he met employer’s legitimate expectations by alleging he received positive performance
evaluations,” whereas iBrandford v. Shannon—-Baum Signs, Iidég. RDB-11-836, 2012 WL
3542604, at *4 (D. Md. Aug. 1, 2012), the Court dssed the wrongful discharge “claim when
complaint contained only threadbare allegations unsupported by factual content that he met
legitimate expectations,” and Munoz v. Baltimore County, MdNo. RDB-11-2693, 2012 WL
3038602, at *8 (D. Md. July 25, 2012), “plaintiff did neafficiently allege meeting legitimate
expectations when he only addressed hisopaidnce of essential job functions and did not

argue he met employer’s expectations”).

In sum, the Board’s motion to dismiss is geghas to Wilson’s digality discrimination
claims based on failure to accommodate, hostitek environment, and wrongful discharge

(Counts I, 1ll, IV, and VI).SeeFed. R. Civ. P. 12(b)(6).
4. Dismissal with Prejudice

A plaintiffs complaint ordharily should be dismissedithout prejudice unless she
previously has been given an opportunity to amend her complaint or if doing so would be futile.
SeeFoman v. Davis371 U.S. 178, 182 (1962). As noted, Wilsaiith the assistance of counsel,
has filed three amended complaints in respond2efendants’ previous ntions to dismiss that

identified specific deficiencies her claims. The Foundatiomé the College contended that

13



Wilson failed to state a claim for discriminatibased on failure to accommodate or termination
as early as their first motion to dismiss. f®eMot. to Dismiss & Mem. 14-18, ECF No. 10.
Additionally, they, along witithe Board, argued in their Motion to Dismiss Second Amended
Complaint that Wilson failed to state a clainr fwostile work environment. Defs.” Mem. in
Support of Mot. to Dismiss Second Am. Cdmp5-17, ECF No. 48-1. Despite Defendants’
assertions that Wilson did nasufficiently plead the elementsf her discrimination claims,
Wilson has not made factual allegations suffictensustain a disability discrimination claim for
failure to accommodate, hostile work enviramty or wrongful discharge under the ADA, the
Rehabilitation Act, or the Countgode. And, given the legal defcicy noted above with regard
to her 8§ 1983 claim, further amendment of that claim would be f@&de. Foman371 U.S. at
182 (noting that reasons to deny leave to amenmtude, inter alia, “repeated failures to cure
deficiencies by amendments previously allowadd “futility of amendment”). Wilson contends
that, after the College and theundation argued for dismissaltbe failure to accommodate and
wrongful termination claims under Rule 12(b)(6)tive first motion disngs, that basis was not
raised again until the Motion to Dismiss theirihAmended Complaint, and therefore those
discrimination claims should not be dismissed witejudice. But, the fact remains that Wilson,
who has had legal represematithroughout this case, had amplarning as to the claims’
inadequacies and amended three times withemiedying them. Accordingly, dismissal with
prejudice of the discrimination claims @ounts 1, Ill, IV, and VI is appropriat&eeid.; Weigel

v. Maryland 950 F. Supp. 2d 811, 825-26 (D. Md. 2013).
Retaliation in violatiorof the ADA (Count V)

The elements of retaliation in violation thfe ADA are “(1) engagement in a protected

activity; (2) adverse employment action; andd3)ausal link between the protected activity and

14



the employment action.”"Hamilton v. Prince George’s Cty. Police DgpMo. DKC 17-2300,
2018 WL 1365847, at *6 (D. Md. Mar. 16, 2018) (quotidgleman v. Md. Ct. of Appeals26

F.3d 187, 190 (4th Cir. 2010)). Witlegard to the first elemeriprotected activity is conduct
‘oppos[ing] any practice made an amful employment practice[.]"1d. (quoting 42 U.S.C.

§ 2000e-3(a)). This “expansive” definition *“‘encompasses utilizing informal grievance
procedures as well as staging informal protestd voicing one’s opinions in order to bring
attention to an employer’s discriminatory activitiesld. (quoting Laughlin v. Metro. Wash.
Airports Auth, 149 F.3d 253, 259 (4th Cir. 1998)). A request for an accommodation is a
protected activity under the ADASee Haulbrook v. Michelin N. An252 F.3d 696, 706 (4th
Cir. 2001). Also, a complaint to an employer lifiess as protected activity “when ‘the employee
“‘communicates to [his or] her engyler a belief that the employershangaged in . . . a form of
employment discrimination™” in violabn of his or her federal rightsHamilton 2018 WL
1365847, at *6 (quotinowman v. Balt. City Bd. of Sch. Comm’t§3 F. Supp. 3d 242, 248
(D. Md. 2016) (quotingCrawford v. Metro. Gov'’t of Nashville & Davidson Ct$55 U.S. 271,

276 (2009))).

Wilson claims that she made a requestdocommodations in January 2016, and it was
denied the same month. TdhiAm. Compl. T 25-26, 45. Shesa@lclaims that she filed an
administrative complaint of discrimination on May 13, 2018. 1Y 8, 28. These clearly were

protected activitiesSee Haulbrook252 F.3d at 706Hamilton 2018 WL 1365847, at *8.

> Wilson also claims that she “prepared a Nomg@aing Staff Grievace Form regarding the
November 12, 2014, incident” in which her supesvitriticized” her and “threatened to write
Plaintiff up.” Id. 1Y 17-20. But, she does not allege that, in filing the grievance, she
communicated that she believed that dfe been a victimof discrimination. See id.
Consequently, she has not alleged engagemembiected activity based on filing a grievance
following her November 2014 negativeenaction with her supervisoSeeHamilton 2018 WL
1365847, at *6.

15



Indeed, The Board does not challenge Wilson&aging of the first element of her retaliation

claims. SeeBoard Mem. 16-17.

As for the second element,

“a plaintiff must show that a reasable employee would have found the
challenged action materially adversghich ... means itwell might have
dissuaded a reasonable worker fromaking or supporting a charge of
discrimination.” ” To illustrae, the Supreme Court hassdgbed “[a] supervisor’'s
refusal to invite an empl@g to lunch” as a triviahon-materially dverse action,
but has said that “excluding an emmpmeyfrom a weekly training lunch that

contributes significantly to the employsgirofessional advancement,” is conduct
that “might well” be materially adverse.

Madock v. McHughNo. ELH-10-2706, 2011 WL 365446@t *26 (D. Md. Aug. 18, 2011)
(quoting Burlington N. & Santa Fe Ry. v. White48 U.S. 53, 68, 69 (2006) (citations and
guotation marks omitted)Strothers v. City of Laurel, Md895 F.3d 317, 327 (4th Cir. 2018)
(“[R]etaliatory actions do have to be ‘materyadidverse’—such that thegnight have dissuaded

a reasonable worker’ from engagimgprotected activity.” (quotingurlington N, 548 U.S. at
68, 126)). This standard “is less ‘strenuousarththe standard in a discrimination claim,”
because “[tlhe adverse employment action iretaliation case need not affect an employee’s
‘terms or conditions of employmentld. (quotingBurlington N, 548 U.S. at 70). Indeed, “[t]he
scope of the antiretaliation provision exterms/ond workplace-related or employment related

retaliatory acts and harmBurlington N.,548 U.S. at 67.

Even with this lower bar, nora the following onstitutes an adverse employment action
in a retaliation claim: failing to issue a perfommoa appraisal; moving an employee to an inferior
office or eliminating the employee’s workasibn; considering the employee “AWOL"; or
issuing a personal improvement plan, “an ‘AttemmaWarning,’” ” a verbal reprimand, “a formal
letter of reprimand,” or “a proposed terminatiorRock v. McHugh819 F. Supp. 2d 456, 470—-

71 (D. Md. 2011). Yet, it is well established tlanstructive discharge is a form of adverse
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employment actionBoone v. Goldin178 F.3d 253, 255-56 (4th Cir.1998phrogated on other
grounds by Burlington N548 U.S. at 67Cohens v. Md. Dep’t of Human Resourdés, WDQ-
11-3419, 2013 WL 3944451, at *5 (D. Md. July 30, 20B2)nhi v. Papa John’s USA, Ind&p.

RWT-12-665, 2013 WL 3788573, & (D. Md. July 18, 2013).

Wilson claims that her employer denied heguests for accommodation. Such a denial
is likely to prompt—not dissuade—an employedilto an administrative claim, and therefore it
would not qualify as an adverse employment acB®e Burlington N548 U.S. at 68Strothers
895 F.3d at 327Madock 2011 WL 3654460, at *26. She alsaiols that she was harassed
“after” she sought acoomodations. While thereation of a hostilavork environment in
response to a request for an accommodation could dissuade a reasonable employee from
complaining about the denial of the request,réady concluded that Mgon fails to allege a

hostile work environment. Moreover, this allegation is far too vague to infer any causality.

Finally, Wilson claims that, after reque® an accommodation in January 2016, she was
placed on administrative leave on February20/,6, which she views as “either a constructive
discharge or adverse employment action or bathgd her employment was terminated on May
19, 2016, while she was still on administratiteave. Third Am. Compl. 27, 29.
Additionally, she alleges that she filed amat administrative claim on May 13, 2016, only six
days before her terminatiorid. § 28. Termination certainly sn adverse employment action.

SeeWarch 435 F.3d at 5138oone, 178 F.3d at 255\iner, 2018 WL 3869748, at *16.

With regard to the third element, causation,pséaof only six days early is sufficient to
infer causationSeeFoster v. Univ. of Md.-E. Shor&87 F.3d 243, 247, 253 & n.16 (4th Cir.
2015) (noting that it would be l@inly contrary to law” to“only look to Foster’s initial

complaint of harassment and not her subsequent complaints of retaliation” and concluding that
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“Foster’'s evidence of temporal proximity also tends to show causasictording to her
uncontradicted testimony, she complained about perceived retaliation on September 21,
2007, and again on September 28, 2007, just ahmiosfiore she was terminated” (emphasis
removed));Jones v. Coll. of S. MdNo. PWG-14-3869, 2016 WL 8669915, at *5 (D. Md. Sept.
23, 2016) (“[T]here is sufficient temporal proxisn between Jones’s later request for FMLA
leave on January 15, 2014 and her terminabbrirebruary 27, 2014 to establish a causal
connection.”);Rhodes v. Comcast Cable Commc’ns Mgmt.,,IN& GLR-14-1824, 2016 WL
4376653, at *7 (D. Md. Aug. 17, 2016) (“The temporal proximity between Rhodiests
undisputed complaints of sexuzarassment on July 6, 2012 amer termination on August 1,
2012, gives rise to an inence of causation.” (emphasis addedt may be that, as the Board
argues, they did not have & of the MCCR complaint when they decided to terminate
Wilson’s employment. Board Me. 19. The Board relies ohaylor v. Anne Arundel County
No. WDQ-12-2468, 2015 WL 134197, at *13 (D. Min. 8, 2015), in which the Court granted
the defendant’s summary judgment motion. Buthdiscovery has not begun, and discovery is
necessary to resolve whether the Board haticenovhen it decided to terminate Wilson’s
employment. For now, assuming as true the facts as Wilson has pleaded them, she filed an

administrative claim and, in respon#iee Board fired her. That's enough.

The Board also argues that “there are no allegations to suiadrtPlaintiff was
performing at expected levelst the time of her terminatioor that her termination was
discriminatory in nature.” Board Mem. 19. Ascussed above, Wilsdailed to state a claim
for wrongful termination because she failed to gldzat her work performance was sufficient to
meet her employer’s expectationd8nd, evidence of deficient work performance could negate a

causal inference based on temporal proximity.t, B this stage, pleading performance at
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expected levels is not an element of a retaliation cleg®,Colemar626 F.3d at 190, and failure

to plead those facts does mwevent Wilson from statg a claim for retaliation.

Further, the employer clearly had notice of Wilson’s January 2016 accommodation
request. While the four months that elapbetiveen that request and her May 2016 termination
may be “too long a period for Plaintiff to estighl a causal relationship on temporal proximity
alone.” Wilson v. City of Gaithersburdl21 F. Supp. 3d 478, 485-86 (D. Md. 20Xd8e also
Clark Cty. Sch. Dist. v. Breede®32 U.S. 268, 273 (2001) (“The cases that accept mere
temporal proximity between an employer’'s kredge of protected activity and an adverse
employment action as sufficient evidence of editisto establish a prima facie case uniformly
hold that the temporal praxity must be ‘very clos.””) (citation omitted);Horne v. Reznick
Fedder & Silvermanl154 F. App’x 361, 364 (4th Cir. 2008)A] lapse of two months between
the protected activity and the adweisction is ‘sufficiently long sas to weaken gnificantly the
inference of causation.” (quotinging v. Rumsfeld328 F.3d 145, 151 n.5 (4th Cir. 2003));
Westmoreland v. Prince George’'s Cty., M876 F. Supp. 2d 594, 607-08 (D. Md. 2012)
(“Although there is no bright-line te on the issue of temporalgximity, the Fourth Circuit has
held that a lapse of over three months betweemptbtected activity and the alleged retaliation is
too long to give rise to an ference of causality.”). Nonetless, a court “may look to the
intervening period for other evidence of retaigt animus’ which ‘may be used to establish
causation.”Westmoreland876 F. Supp. 2d at 607—-08 (quotinettieri v. Equant InG.478 F.3d
640, 650 (4th Cir. 2007)). Wilson alleged that benployer placed her on administrative leave
the month after her accommodation request, aed terminated her employment while she still

was on administrative leave. Third Am. Conffl. 25-29. Thus, she alleged causation on facts

beyond the mere timeline of her accommodation request and her ultimate termination of
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employmentSee Lettieri478 F.3d at 650//estmoreland876 F. Supp. 2d at 607-08. Therefore,
she stated a claim for retaliation in violation of the AD&See Coleman626 F.3d at 190;

Hamilton, 2018 WL 1365847, at *6.
Retaliation in Violation of Mntgomery County Code (Count II)

The Board argues that the Court should d8snWilson's state & claims, including
Count Il for retaliation in violabn of Montgomery County Code, because she failed to comply
with the notice requirement of the LGTCAoard Mem. 19. Under the LGTCA, local
governmental entities can be held liable fatestconstitutional tortand common law tortSee
Martino v. Bell 40 F. Supp. 2d 719, 723 (D. Md. 199B)Pino v. Davis 729 A.2d 354, 370-71
(Md. 1999). However, to sue a local governmenit®remployees for unliquidated damages, a
plaintiff must provide witten notice of the claim arising froam injury that occurred on October
1, 2015 or later within one yeartaf the injury giving rise tahe suit. Cts. & Jud. Proc. § 5-

304(b)(1). Further, the notice mus provided to the county attorney, 8 5-304(c)(3)(iii).

Failure to give actual notice is not fatal to a claim if a plaintiff substantially complies
with the notice requirementsiuggins v. Prince George’s Cnty., M&83 F.3d 525, 538 (4th
Cir. 2012). Substantial compliance is a narrow exception to the LGTCA notice requirement;
“substantial compliance will occuvhen the local government recessactual notice such that it
is given the opportunity to properlpJvestigate the potential tort claimd. (quotingHansen v.
City of Laure| 996 A.2d 882, 891 (Md. Ct. Spec. App. 2018lteration, citdon, and internal
guotation marks omitted)). Notably, “substantampliance has no application to an outright
failure to comply.”"Moore v. Norouzi807 A.2d 632, 643 (Md. 2002) (citirgjundon v. Taylar
770 A.2d 658, 670 (Md. 2001)). Therefore, “[tlhere mstsome effort to provide the requisite

notice and, in fact, it mugbe provided, albeit not in strictompliance with the statutory
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provision.” Id. In addition to showing “substantial compliance as to the content of the notice
within the [one year] period,” plaintiff must show substanti@glompliance “as to the statutory

recipient.”Huggins 683 F.3d at 538.

Plaintiff claims that she ‘fjmvided notice to [the] Montgoemy County Executive on July
21, 2017, by certified mail, and that satisfied the condition precedent required by the Local
Governments Tort Claims Act.” Third Am. Comg.11. Given that the latest action about
which Wilson complains—her termination—oceed on May 19, 2016, well over a year earlier,
she did not providdimely notice under the LGTCA.SeeCts. & Jud. Proc. 8 5-304(b)(1).
According to the Board, Wilson argues her pending Motion for Good Cause that she
substantially complied with the LGTCA notice requirements by filing a February 13, 2015
EEOC complaint and a May 13, 2016 MCCR cormtla Board Mem. 22. | do not see this
argument in Wilson’s motion. But, in any eveWijlson does not identify the subject matter of
the 2015 administrative complaintdit predated the bulk of halegations, such that it could
not have put the Board on notice (and theraffigrd the opportunity of conducting a timely
investigation) of the majority dier claims. Nor is it clear &t the Montgomery County attorney
had notice of these administrative complaimtghat Wilson sought money damages against the
local government in either complaint. Consedlye Wilson did not substantially comply with
the LGTCA notice requirements by filing these complair@seBibum v. Prince George’s Cty.
85 F. Supp. 2d 557, 564 (D. Md. 2000) (“[W]hen theawtoes not apprise the proper officials
that the Plaintiff is pursuing a claim, there is not substantial compliandédljpran v.
Montgomery Cty. Dep’t of Public Worka68 A.2d 1104, 1114 (Md. CEpec. App. 2009) (letter
to defendant did not substantially comply with TGA requirements where, inter alia, “the letter

was not directed to the proper padgder the LGTCA, namely the CountyYhite v. Prince
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George’s Cty. 877 A.2d 1129 (Md. Ct. Spec. App. 2005pricluding that notice to police
department’s internal affairs division was msoifficient for purposes of providing notice under

the LGTCA).

Nonetheless, the LGTCA provides “an exceptto the notice requirement” in Cts. &
Jud. Proc. 8§ 5-304(d). Subsection ftiates that, “notwithstandirtbe other provisions of [§ 5-
304], unless the defendant can affirmatively shoat ifs defense has beprejudiced by lack of
the required notice, upon motiamd for good cause showhe court may entertain the suit even
though the required notice was not given.” Gtslud. Proc. 8§ 5-304(demphasis added).

The test for good cause shown *“is that of ordinary prudence ... whether the

claimant prosecuted his claim with that degree of diligence that an ordinarily

prudent person would have exercised urtlersame or similar circumstances.”

Bibum v. Prince George’s Count§s F. Supp. 2d 557, 565 (D. Md. 2000). While

ignorance of the notice requirement net good cause, excusable neglect or
mistake isHeron v. Strader361 Md. 258, 761 A.2d 56, 64 (Md. 2000).

Hayat v. Fairely No. WMN-08-3029, 2009 WL 2426011, at *6 (D. Md. Aug. 5, 2009). Wilson
argues that she diligently pursued her claims administratively before she was able to retain
counsel. Pl’s Mot. 3-5. Yet, she was represkhtecounsel when she filed this civil action on
February 28, 2017, giving her plenty of time comply with the LGTCA’s notice of her
retaliation claim based on héfay 19, 2016 termination. Mooger, the College and the
Foundation identified her failure to proM the required LCTCA notice in thairiginal May 25,
2017 motion to dismiss, and still Wilson did matovide notice to the Montgomery County
Executive until July 21, 2017, almost two months lafehnis is far fromthe “ordinary prudence”
and diligence required to show good causadés these circumstances, Wilson cannot show
good cause.See Hayat2009 WL 2426011, at *6. Accordinglier County Code retaliation
claim is dismissed.SeeCts. & Jud. Proc. 8 5-304(b)(1), (8)(iii), (d). And, dismissal is with

prejudice given that amdment would be futileSee Foman371 U.S. at 182.
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ORDER

For the reasons stated in this Memorandum Opinion and Order, it is, this 10th day of

September, 2018, here®RDERED that

Plaintiff's Motion for Good Cauws ECF No. 54, IS DENIED;

The Board's Motion to Dismiss, ECNo. 55, IS GRANTED IN PART AND

DENIED IN PART AS FOLLOWS:

a.

The claims against the Collegedathe Foundation ARE DISMISSED WITH
PREJUDICE;

The discrimination claims, Countsll], 1V, and VI, ARE DISMISSED WITH
PREJUDICE;

The County Code retaliation claimCount Il, IS DISMISSED WITH
PREJUDICE;

The Motion to Dismiss IS DENIED a® the ADA retaliation claim against the

Board, Count V; and

The Board’s Answer is due September 29, 2018.

IS/
Paul W. Grimm
United States District Judge

23



